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ANNOUNCEMENT  OF  RESIGNATION  OF  JOHN  RANDOLPH 
AS  ASSISTANT  CLERK  OF  COURT  OF  CLAIMS,  DECEM- 
BER 4, 1916. 

Remarks  by  Mr.  George  A.  King. 

The  announcement  just  made  of  the  resignation  of  the 
venerable  assistant  clerk  of  this  court  is  of  such  significance 
that  I  feel  moved  to  express  my  feelings  on  the  occasion, 
which  are  doubtless  those  of  many  other  members  of  this 
bar. 

Mr.  Randolph  was  appointed  the  assistant  clerk  of  this 
court  in  1867,  and  is  therefore  within  a  year  of  the  comple- 
tion of  a  half  century  of  service  in  that  capacity. 

Ten  years  ago  there  retired  from  the  Chief  Justiceship  of 
this  court  a  great  jurist,  Charles  C.  Nott,  who  had  sat  here 
since  the  close  of  the  Civil  War,  many  of  whose  judicial  pro- 
nouncements are  among  the  most  brilliant  expositions  of  the 
law  ever  given  by  any  Federal  judge. 

Antedating  him  in  the  beginning  of  service  by  10  years 
was  the  bailiff  of  the  court,  Stark  B.  Taylor,  who  began  his 
service  with  the  establishment  of  the  court  in  1855.  His  full 
half  century  of  service  was  celebrated  with  appropriate  exer- 
cises in  1905,  and  he  passed  away  only  six  years  ago. 

The  genial  and  accomplished  chief  clerk  of  this  court, 
Archibald  Hopkins,  appointed  in  1873,  resigned  his  office 
only  two  years  ago.  ^ 

Thus  the  resignation  of  Mr.  Randolph  severs  the  last  link 
which  united  the  historic  past  of  this  court  with  its  living 
present. 

When  I  was  admitted  to  this  bar  in  1876  I  became 
acquainted  with  Mr.  Randolph  and  have  ever  since  esteemed 
him  for  those  sterling  qualities  which  we  all  know  and  value 
in  him.  Dignified,  precise,  with  an  accuracy  which  every 
clerk  of  court  should  have,  he  has  performed  his  duty  with 
a  strict  sense  of  what  was  due  to  the  Government,  the  court, 
suitors,  and  lawyers. 

By  the  organic  law  of  this  tribunal  the  assistant  clerk  is 
not  the  mere  deputy  of  the  chief  clerk,  but  may  and  fre- 
quently does  certify  in  his  own  name  to  the  judgments  and 
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other  judicial  acts  of  the  court  In  that  capacity  Mr.  Ran- 
dolph has  certified  to  millions  of  dollars  in  judgments  of  this 
court,  and  I  have  never  heard  of  any  error  on  nis  part  in  so 
doing. 

His  treatment  of  the  members  of  the  bar  has  been  as  im- 
partial as  is  the  just  judge  between  suitors.  While  never 
refusing  information  or  service  to  the  obscurest  lawyer,  he 
has  refused  to  commit  or  sanction  any  irregularities  of  prac- 
tice even  for  the  most  prominent. 

Perhaps  I  ought  not  to  omit  his  mastery  of  an  almost  for- 
gotten art,  that  of  penmanship.  His  handwriting  was,  and 
indeed  is  in  even  its  latest  specimens,  not  merely  as  plain  as 
print  but  clearer  and  far  more  distinctive. 

I  know  I  am  expressing  the  feelings  of  my  brethren  of 
this  bar  as  fully  as  I  do  my  own  when  I  wish  Mr.  Ran- 
dolph days  well  prolonged  into  an  old  age  serene  in  the 
consciousness  of  duty  well  done. 

Chief  Justice  Campbell  said : 

The  court  appreciates  what  Mr.  King  has  said  about  Mr. 
John  Randolph.  During  a  period  extending  over  nearly  50 
years  he  has  been  the  asssistant  clerk  of  the  Court  of  Claims. 
He  has  at  all  times  discharged  his  duties  with  fidelity,  effi- 
ciency, and  accuracy.  His  private  life  has  been  lived  with- 
out reproach  and  his  official  life  is  without  any  blemish.  We 
regret  that  advancing  years  and  his  physical  condition  have 
now  rendered  the  full  discharge  of  all  of  the  duties  of  as- 
sistant clerk  by  him  well-nigh  impossible,  and  the  court  is 
pleased  to  add  that  Mr.  Randolph  has  been  assigned  to  duties 
in  the  clerk's  office  of  a  less  exacting  character  than  those  he 
has  so  long  and  so  well  performed. 
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Chapter  142. 
[89  Stat  L,  Part  II,  p.  1495.1 

AN  ACT  Making  appropriation  for  payment  of  certain  claims  in  ac- 
cordance with  findings  of  the  Court  of  Claims,  reported  under  the 
provisions  of  the  acts  approved  March  third,  eighteen  hundred  and 
eighty-three,  and  March  third,  eighteen  hundred  and  eighty-seven, 
and  commonly  known  as  the  Bowman  and  the  Tucker  Acts,  and 
tinder  the  provisions  of  section  numbered  one  hundred  and  fifty-one 
of  the  act  approved  March  third,  nineteen  hundred  and  eleven, 
commonly  known  as  the  Judicial  Code. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled.  That 
the  Secretary  of  the  Treasury  be,  and  he  is  hereby,  authorized 
and  directed  to  pay,  out  of  any  money  in  the  Treasury  not 
otherwise  appropriated,  to  claimants  in  this  act  named  the 
several  sums  appropriated  herein,  the  same  being  in  full  for 
and  the  receipt  of  the  same  to  be  taken  and  accepted  in  each 
case  as  a  full  and  final  release  and  discharge  of  their  re- 
spective claims,  namely : 

To  Anastacio  de  Baca,  administrator  of  Francisco  de 
Baca,  deceased,  of  Santa  Ana  County,  $1,325. 

To  Edward  H.  Bergmann,  of  New  Mexico,  $1,200. 

To  W.  J.  Goodwin,  of  New  Mexico,  formerly  of  Woodruff 
County,  Arkansas,  $2,980. 

To  Prairie  County,  Arkansas,  $13,200. 

ALABAMA. 

To  the  legal  representatives  of  Isaiah  Attaway,  deceased, 
of  Macon  County,  $275. 

To  Jane  P.  Paulk,  of  Bullock  County,  $635. 

To  the  trustees  of  the  Cumberland  Presbyterian  Church 
of  Pleasant  Springs,  $350. 
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GEORGIA. 

To  the  trustees  of  the  First  Baptist  Church  of  Home,  $870. 

KENTUCKY. 

To  R.  W.  Harris,  administrator  of  James  P.  Harris,  of 
Floyd  County,  $330. 

To  the  vestry  of  Ascension  Protestant  Episcopal  Church, 
of  Mount  Sterling,  $825. 

To  the  fiscal  court  of  Oldham  County,  $1,100. 

To  the  treasurer  of  the  Christian  Church  of  Stanford, 
$420. 

LOUISIANA. 

To  Madeleine  Lement,  administratrix  of  Pierre  Lement, 
of  Saint  Landry  Parish,  $295. 

To  Kate  P.  McWaters,  Margaret  Mc Waters  Bell,  James 
H.  McWaters,  B.  P.  McWaters,  and  Moses  McWaters,  junior, 
in  equal  shares,  heirs  of  Moses  McWaters,  of  West  Feliciana 
Parish,  $950. 

MARYLAND. 

To  the  heirs  of  William  H.  Bradshaw,  of  Frederick 
County,  $137.50. 

Mississippi. 

To  the  trustees  of  the  Protestant  Orphan  Asylum  at 
Natchez,  $3,500. 

MISSOURL 

To  William  W.  Green,  of  Camden  County,  $270. 

NORTH  CAROLINA. 

To  Sarah  F.  Trenwith,  executrix  of  C.  F.  Simpson,  de- 
ceased, of  Craven  County,  $815. 
To  the  deacons  of  the  Baptist  Church  of  Beaufort,  $250. 
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OHIO. 

To  the  trustees  of  the  African  Methodist  Episcopal 
Church  of  Gallipolis,  $250. 

SOUTH  CAROLINA. 

To  John  Duncan,  surviving  partner  of  the  firm  of  Duncan 
and  Son,  of  Charleston,  $8,450. 

To  the  trustees  of  Beaverdam  Baptist  Church,  of  Marl- 
boro County,  $1,€00. 

To  the  trustees  of  Saint  John's  Baptist  Church,  of  Bam- 
berg County,  $275. 

TENNESSEE. 

To  Lulu  H.  Doyle  and  Anna  V.  Berry,  sole  heirs  of  Pat- 
rick H.  and  Margaret  E.  Watkins,  deceased,  of  Hamilton 
County,  $333.84. 

To  the  trustees  of  the  Hobson  Methodist  Church,  of  Da- 
vidson County,  $1,800. 

To  the  treasurer  of  the  corporation  of  the  Cumberland 
Presbyterian  Church  of  Chattanooga,  $500. 

To  the  trustees  of  the  Christian  Church  of  Columbia,  $375. 

To  the  trustees  of  the  Cumberland  Presbyterian  Church  of 
Murf reesboro,  $900. 

To  the  trustees  of  the  McKendree  Methodist  Episcopal 
Church  South,  of  Nashville,  $1,200. 

To  the  trustees  of  Liberty  Springs  Missionary  Baptist 
Church,  of  Stewart  County,  $475. 

VIBGINIA. 

To  Lucy  E.  Johnson  and  John  A.  Johnson,  sole  heirs  of 
Armistead  M.  Johnson,  deceased,  of  Loudoun  County,  $784. 

To  the  session  of  the  Presbyterian  Church  of  Greenwood, 
$100. 

To  the  trustees  of  the  Christian  Church  of  Suffolk,  $540. 

WEST  VIRGINIA. 

To  the  legal  representatives  of  Josiah  M.  Davisson,  de- 
ceased, of  Taylor  County,  $720. 
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To  the  trustees  of  Christ  Protestant  Episcopal  Church,  of 
Bunker  Hill,  $300. 

Sec.  2.  That  the  foregoing  several  sums  be,  and  they  are 
hereby,  appropriated  out  of  any  money  in  the  Treasury  not 
otherwise  appropriated,  for  the  purposes  of  this  act 

Sec.  3.  That  in  case  of  the  death  of  any  claimant,  or  the 
death  or  discharge  of  the  executor  or  administrator  of  any 
claimant  herein  named,  payment  of  such  claim  shall  be  made 
to  the  legal  representatives:  Provided,  That  where  a  claim- 
ant is  dead  the  administrator,  executor,  or  legal  representa- 
tive shall  file  a  certified  copy  of  his  bond,  which  bond  must 
be  at  least  equal  in  amount  to  the  sum  hereby  appropriated : 
Provided  further,  That  in  all  cases  where  the  original  claim- 
ants were  adjudicated  bankrupts  payment  shall  be  made  to 
the  legal  representatives  or  next  of  kin  instead  of  to  the 
assignees  in  bankruptcy :  And  provided  further.  That  wher- 
ever under  this  act  it, is  provided  that  a  payment  be  made  to 
an  executor  or  an  administrator,  whether  original  or  an- 
cillary or  de  bonis  non,  and  such  executor  or  administrator 
is  dead  or  no  longer  holds  his  office,  payment  shall  be  made 
to  the  successor  therein,  his  title  to  hold  such  office  being  es- 
tablished to  the  satisfaction  of  the  Secretary  of  the  Treas- 
ury; and  wherever  under  this  act  it  is  provided  that  a  pay- 
ment be  made  to  a  corporation  or  quasi  corporation  and  such 
corporation  or  quasi  corporation  has  been  merged  in  or  con- 
solidated with  another  corporation  or  quasi  corporation,  pay- 
ment shall  be  made  to  the  corporation  or  quasi  corporation 
with  which  the  consolidation  or  merger  has  been  made. 

Approved,  February  27, 1917. 


[39  Stat  L.t  Part  I,  p.  1195.] 

AN  ACT  For  the  restoration  of  annuities  to  the  Medawakanton  and 
Wahpakoota  (San tee)  Sioux  Indians,  declared  forfeited  by  the 
act  of  February  sixteenth,  eighteen  hundred  and  sixty-three. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled,  That 
jurisdiction  be,  and  hereby  is,  conferred  upon  the  Court  of 
Claims  to  hear,  determine,  and  render  final  judgment  for  any 
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balance  that  may  be  found  due  the  Medawakanton  and  Wah- 
pakoota  Bands  of  Sioux  Indians,  otherwise  known  as  Santee 
Sioux  Indians,  with  right  of  appeal  as  in  other  cases,  for 
any  annuities  that  may  be  ascertained  to  be  due  to  the  said 
bands  of  Indians  under  and  by  virtue  of  the  treaties  between 
said  bands  and  the  United  States,  dated  September  twenty- 
ninth,  eighteen  hundred  and  thirty-seven  (Seventh  Statutes 
at  Large,  page  five  hundred  and  thirty-eight),  and  August 
fifth,  eighteen  hundred  and  fifty-one  (Tenth  Statutes  at 
Large,  page  nine  hundred  and  fifty-four),  as  if  the  act  of 
forfeiture  of  the  annuities  of  said  bands  approved  February 
sixteenth,  eighteen  hundred  and  sixty-three,  had  not  been 
passed:  Provided,  That  the  court  in  rendering  judgment 
shall  ascertain  and  include  therein  the  amount  of  accrued  an- 
nuities under  the  treaty  of  September  twenty-ninth,  eighteen 
hundred  and  thirty-seven,  up  to  the  date  of  rendition  of 
judgment,  and  shall  determine  and  include  the  present  value 
of  the  same,  not  including  interest,  and  the  capital  sum  of 
said  annuity,  which  shall  be  in  lieu  of  said  perpetual  annuity 
granted  in  said  treaty;  and  to  ascertain  and  set  off  against 
any  amount  found  due  under  said  treaties  all  moneys  paid 
to  said  Indians  or  expended  on  their  account  by  the  Gov- 
ernment of  the  United  States  since  the  treaties  were  abro- 
gated by  the  act  of  February  sixteenth,  eighteen  hundred 
and  sixly-three :  Provided,  That  the  treaty  of  April  twenty- 
eight,  eighteen  hundred  and  sixty-eight,  shall  not  be  a  bar 
to  recovery,  but  all  equities  and  benefits  received  thereunder 
by  the  Santee  Sioux  Indians  shall  be  taken  into  consideration 
in  the  determination  of  the  amount  of  recovery.  Upon  the 
rendition  of  such  judgment  and  in  conformity  therewith  the 
Secretary  of  the  Interior  is  hereby  directed  to  ascertain  and 
determine  which  of  said  Indians  now  living  took  part  in  said 
outbreak  and  to  prepare  a  roll  of  the  persons  entitled  to 
share  in  said  judgment  by  placing  thereon  the  names  of  all 
living  members  of  said  bands  residing  in  the  United  States 
at  the  time  of  the  passage  of  this  act,  excluding  therefrom 
only  the  names  of  those  found  to  have  personally  partici- 
pated in  the  outbreak;  and  he  is  directed  to  distribute  the 
proceeds  of  such  judgment,  except  as  hereinafter  provided, 
per  capita,  to  the  persons  borne  on  the  said  roll. 
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Proceedings  shall  be  commenced  by  petition  verified  by  or 
under  authority  of  one  of  the  attorneys  who  have  been  here- 
tofore employed  by  said  bands  of  Indians  to  prosecute  their 
claims,  under  a  contract  which  has  been  heretofore  approved 
by  the  Commissioner  of  Indian  Affairs  and  the  Secretary  of 
the  Interior  as  provided  by  law,  upon  information  and  belief 
as  to  the  existence  of  the  facts  stated  in  said  petition,  and  no 
other  verification  shall  be  necessary.  Upon  final  determina- 
tion of  the  cause  the  Court  of  Claims  shall  decree  such  fees 
as  the  court  shall  find  to  be  reasonable  upon  a  quantum 
meruit  for  services  performed  or  to  be  performed,  to  be  paid 
to  the  attorney  or  attorneys  so  employed  by  the  said  band  of 
Indians  and  their  associates,  and  the  same  shall  be  paid  by 
the  Secretary  of  the  Treasury  out  of  the  proceeds  of  the 
funds  arising  from  said  judgment  in  favor  of  said  bands  of 
Indians  when  an  appropriation  therefor  shall  have  been 
made  by  Congress :  Provided,  That  in  no  case  shall  the  fees 
decreed  by  the  court  amount  in  the  aggregate  to  more  than 
ten  per  centum  of  the  amount  of  the  judgment  recovered 
and  in  no  event  shall  the  aggregate  amount  exceed  $50,000* 

Approved,  March  4, 1917. 


[39  Stat  L.,  Part  I,  p.  1193.] 

AN  ACT  Making  appropriations  for  the  naval  service  for  the  fiscal 

year  ending  June  30,  1918,  and  for  other  purposes. 

*  *  *  *  * 

(b)  That  in  time  of  war,  or  of  national  emergency  arising 
prior  to  March  first,  nineteen  hundred  and  eighteen,  to  be 
determined  by  the  President  by  proclamation,  the  President 
is  hereby  authorized  and  empowered,  in  addition  to  all  other 
existing  provisions  of  law : 

First.  Within  the  limits  of  the  amounts  appropriated 
therefor,  to  place  an  order  with  any  person  for  such  ships  or 
war  material  as  the  necessities  of  the  Government,  to  be  de- 
termined by  the  President,  may  require  and  which  are  of  the 
nature,  kind,  and  quantity  usually  produced  or  capable  of 
being  produced  by  such  person.  Compliance  with  all  such 
orders  shall  be  obligatory  on  any  person  to  whom  such  order 
is  given,  and  such  order  shall  take  precedence  over  all  other 
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orders  and  contracts  theretofore  placed  with  such  person.  If 
any  person  owning,  leasing,  or  operating  any  factory  equip- 
ped for  the  building  or  production  of  ships  or  war  material 
for  the  Navy  shall  refuse  or  fail  to  give  to  the  United  States 
such  preference  in  the  execution  of  such  an  order,  or  shall 
refuse  to  build,  supply,  furnish,  or  manufacture  the  kind, 
quantity,  or  quality  of  ships  or  war  material  so  ordered  at 
such  reasonable  price  as  shall  be  determined  by  the  Presi- 
dent, the  President  may  take  immediate  possession  of  any 
factory  of  such  person,  or  of  any  part  thereof  without  taking 
possession  of  the  entire  factory,  and  may  use  the  same  at 
such  times  and  in  such  manner  as  he  may  consider  necessary 
or  expedient 

Second.  Within  the  limit  of  the  amounts  appropriated 
therefor,  to  modify  or  cancel  any  existing  contract  for  the 
building,  production,  or  purchase  of  ships  or  war  material ; 
and  if  any  contractor  shall  refuse  or  fail  to  comply  with  the 
contract  as  so  modified  the  President  may  take  immediate 
possession  of  any  factory  of  such  contractor,  or  any  part 
thereof  without  taking  possession  of  the  entire  factory,  and 
may  use  the  same  at  such  times  and  in  such  manner  as  he  may 
consider  necessary  or  expedient. 

Third.  To  require  the  owner  or  occupier  of  any  factory  in 
which  ships  or  war  material  are  built  or  produced  to  place 
at  the  disposal  of  the  United  States  the  whole  or  any  part  of 
the  output  of  such  factory,  and,  within  the  limit  of  the 
amounts  appropriated  therefor,  to  deliver  such  output  or 
parts  thereof  in  such  quantities  and  at  such  times  as  may  be 
specified  in  the  order  at  such  reasonable  price  as  shall  be  de- 
termined by  the  President 

Fourth.  To  requisition  and  take  over  for  use  or  operation 
by  the  Government  any  factory,  or  any  part  thereof  without 
taking  possession  of  the  entire  factory,  whether  the  United 
States  has  or  has  not  any  contract  or  agreement  with  the 
owner  or  occupier  of  such  factory. 

That  all  authority  granted  to  the  President  in  this  para- 
graph, to  be  exercised  in  time  of  national  emergency,  shall 
cease  on  March  first,  nineteen  hundred  and  eighteen. 

(d)  That  whenever  the  United  States  shall  cancel  or  modify 
any  contract,  make  use  of,  assume,  occupy,  requisition, 
or  take  over  any  factory  or  part  thereof,  or  any  ships  or  war 
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material,  in  accordance  with  the  provisions  of  paragraph 
(b),  ir  shall  make  just  compensation  therefor,  to  be  deter- 
mined by  the  President,  and  if  the  amount  thereof  so  deter- 
mined by  the  President  is  unsatisfactory  to  the  person  en- 
titled to  receive  the  same,  such  person  shall  be  paid  fifty  per 
centum  of  the  amount  so  determined  by  the  President  and 
shall  be  entitled  to  sue  the  United  States  to  recover  such 
further  sum  as  added  to  said  fifty  per  centum  shall  make  up 
such  amount  as  will  be  just  compensation  therefor,  in  the 
manner  provided  for  by  section  twenty-four,  paragraph 
twenty,  and  section  one  hundred  and  forty-five  of  the  Judi- 
cial Code. 

*  •  •  •  » 

Approved,  March  4, 1917. 


[40  Stat  L.,  p.  276.] 

AN  ACT  To  provide  farther  for  the  national  security  and  defence  by 
encouraging  the  production,  conserving  the  supply,  and  controUing 
the  distribution  of  food  products  and  fuel. 

Be  it  enacted  by  the  Senate  and  Bouse  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled,  That 
by  reason  of  the  existence  of  a  state  of  war,  it  is  essential  to 
the  national  security  and  defense,  for  the  successful  prosecu- 
tion of  the  war,  and  for  the  support  and  maintenance  of  the 
Army  and  Navy,  to  assure  an  adequate  supply  and  equitable 
distribution,  and  to  facilitate  the  movement,  of  foods,  feeds, 
fuel,  including  fuel  oil  and  l  .tural  gas,  and  fertilize:*  and 
fertilizer  ingredients,  tools,  utensils,  implements,  machinery, 
and  equipment  required  for  the  actual  production  of  foods, 
feeds,  and  fuel,  hereafter  in  this  act  called  necessaries;  to 
prevent,  locally  or  generally,  scarcity,  monopolization,  hoard- 
ing, injurious  speculation,  manipulations,  and  private  con- 
trols, affecting  such  supply,  distribution,  and  movement ;  and 
to  establish  and  maintain  governmental  control  of  such  nec- 
essaries during  the  war.  For  such  purposes  the  instru- 
mentalities, means,  methods,  powers,  authorities,  duties,  ob- 
ligations, and  prohibitions  hereinafter  set  forth  are  created, 
established,  conferred,  and  prescribed. 
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Sec.  12.  That  whenever  the  President  shall  find  it  neces- 
sary to  secure  an  adequate  sup;)l;,  of  necessaries  for  the  sup- 
port of  the  Army  or  the  maintenance  of  the  Navy,  or  for  any 
other  public  use  connected  with  the  common  defense,  he  is 
authorized  to  requisition  and  take  over,  for  use  or  operation 
by  the  Government,  any  factory,  packing  house,  oil  pipe 
line,  mine,  or  other  plant,  or  any  part  thereof,  in  or  through 
which  any  necessaries  are  or  may  be  manufactured,  pro- 
duced, prepared,  or  mined,  and  to  operate  the  same.  When- 
ever the  President  shall  determine  that  the  further  use  or 
operation  by  the  Government  of  any  such  factory,  mine,  or 
plant,  or  part  thereof,  is  not  essential  for  the  national  secur- 
ity or  defense,  the  same  shall  be  restored  to  the  person  en- 
titled to  the  possession  thereof.  The  United  States  shall 
make  just  compensation,  to  be  determined  by  the  President, 
for  the  taking  over,  use,  occupation,  and  operation  by  the 
Government  of  any  such  factory,  mine,  or  plant,  or  part 
thereof.  If  the  compensation  so  determined  be  unsatisfac- 
tory to  the  person  entitled  to  receive  the  same,  such  person 
shall  be  paid  seventy-five  per  centum  of  the  amount  so  deter- 
mined by  the  President,  and  shall  be  entitled  to  sue  the 
United  States  to  recover  such  further  sum  as,  added  to  said 
seventy-five  per  centum,  will  make  up  such  amount  as  will 
be  just  compensation,  in  the  manner  provided  by  section 
twenty-four,  paragraph  twenty,  and  section  one  hundred 
and  forty-five  of  the  Judicial  Code. 

Sec.  16.  That  the  President  is  authorized  and  directed  to 
commandeer  any  or  all  distilled  spirits  in  bond  or  in  stock 
at  the  date  of  the  approval  of  this  act  for  redistillation,  in 
so  far  as  such  redistillation  may  be  necessary  to  meet  the  re- 
quirements of  the  Government  in  the  manufacture  of  muni- 
tions and  other  military  and  hospital  supplies,  or  in  so  far  as 
such  redistillation  would  dispense  with  the  necessity  of  util- 
izing products  and  materials  suitable  for  foods  and  feeds 
in  the  future  manufacture  of  distilled  spirits  for  the  pur- 
poses herein  enumerated.  The  President  shall  determine  and 
pay  a  just  compensation  for  the  distilled  spirits  so  com- 
mandeered; and  if  the  compensation  so  determined  be  not 
satisfactory  to  the  person  entitled  to  receive  the  same,  such 
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person  shall  be  paid  seventy-five  per  centum  of  the  amount  so 

determined  by  the  President  and  shall  be  entitled  to  que  the 

United  States  to  recover  such  further  sum  as,  added  to  said 

seventy-five  per  centum,  will  make  up  such  amount  as  will 

be  just  compensation  for  such  spirits,  in  the  manner  provided 

by  section  twenty-four,  paragraph  twenty,  and  section  one 

hundred  and  forty-five  of  the  Judicial  Code. 

***** 

Sec.  25.  That  the  President  of  the  United  States  shall  be, 
and  he  is  hereby,  authorized  and  empowered,  whenever  and 
wherever  in  his  judgment  necessary  for  the  efficient  prosecu- 
tion of  the  war,  to  fix  the  price  of  coal  and  coke,  wherever 
and  whenever  sold,  either  by  producer  or  dealer,  to  establish 
rules  for  the  regulation  of  and  to  regulate  the  method  of 
production,  sale,  shipment,  distribution,  apportionment,  or 
storage  thereof  among  dealers  and  consumers,  domestic  or 
foreign;  said  authority  and  power  may  be  exercised  by  him 
in  each  case  through  the  agency  of  the  Federal  Trade  Com- 
mission during  the  war  or  for  such  part  of  said  time  as  in  his 

judgment  may  be  necessary. 

*  *  *  *  * 

That  if  the  prices  so  fixed,  or  if,  in  the  case  of  the  taking 
over  or  requisitioning  of  the  mines  or  business  of  any  such 
producer  or  dealer  the  compensation  therefor  as  determined 
by  the  provisions  of  this  Act  be  not  satisfactory  to  the  per- 
son or  persons  entitled  to  receive  the  same,  such  person  shall 
be  paid  seventy-five  per  centum  of  the  amount  so  determined, 
and  shall  be  entitled  to  sue  the  United  States  to  recover  such 
further  sum  as,  added  to  said  seventy-five  per  centum,  will 
make  up  such  amount  as  will  be  just  compensation  in  the 
manner  provided  by  section  twenty-four,  paragraph  twenty, 

and  section  one  hundred  and  forty-five  of  the  Judicial  Code. 
***** 

That  the  prices  to  be  paid  for  such  products  so  purchased 
shall  be  based  upon  a  fair  and  just  profit  over  and  above  the 
cost  of  production,  including  proper  maintenance  and  deple- 
tion charges,  the  reasonableness  of  such  profits  and  cost  of 
production  to  be  determined  by  the  Federal  Trade  Commis- 
sion, and  if  the  prices  fixed  by  the  said  commission  of  any 
such  product  purchased  by  the  United  States  as  herein- 
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before  described  be  unsatisfactory  to  the  person  or  persons 
entitled  to  the  same,  such  person  or  persons  shall  be  paid 
seventy-five  per  centum  of  the  amount  so  determined,  and 
shall  be  entitled  to  sue  the  United  States  to  recover  such 
further  sum  as,  added  to  said  seventy-five  per  centum,  will 
make  up  such  amount  as  will  be  just  compensation  in  the 
manner  provided  by  section  twenty-four,  paragraph  twenty, 
and  section  one  hundred  and  forty-five  of  the  Judicial  Code. 
Approved,  August  10, 1917. 


[40  Stat  L.,  p.  840.] 

AN  ACT  Making  appropriations  to  supply  urgent  deficiencies  In  appro* 
prlations  for  the  fiscal  year  ending  Jane  thirtieth,  nineteen  hundred 
and  eighteen,  and  prior  fiscal  years,  on  account  of  war  expenses, 
and  for  other  purposes. 


WAB  DEPABTMENT. 

•  t  •  •  * 

Pboviko  ground:  For  increasing  facilities  for  the  proof 
and  test  of  ordnance  material,  including  necessary  buildings, 
construction,  equipment,  land,  and  damages  and  losses  to 
persons,  firms,  and  corporations,  resulting  from  the  procure- 
ment of  the  land  for  this  purpose,  and  also  the  salaries  and 
expenses  of  any  agents  appointed  to  assist  in  the  procure- 
ment of  said  land  or  damages  resulting  from  its  taking, 
$7,000,000:  Provided,  That  if  the  land  and  appurtenances 
and  improvements  attached  thereto,  as  contemplated  under 
the  foregoing  appropriation,  can  not  be  procured  by  pur- 
chase, then  the  President  is  hereby  authorized  and  empow- 
ered to  take  over  for  the  United  States  the  immediate  pos- 
session and  title,  including  all  easements,  rights  of  way, 
riparian  and  other  rights  appurtenant  thereto,  or  any  land 
selected  by  him  to  be  used  for  the  carrying  out  of  the  pur- 
pose named  in  the  aforesaid  appropriation.  That  if  said 
land  and  appurtenances  and  improvements  shall  be  taken 
over  as  aforesaid  the  United  States  shall  make  just  compen- 
sation therefor,  to  be  determined  by  the  President,  and  if 
the  amount  thereof,  so  determined  by  the  President,  is  un- 
satisfactory to  the  person  entitled  to  receive  the  same,  such 
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person  shall  be  paid  seventy-five  per  centum  of  the  amount 
so  determined  by  the  President  and  shall  be  entitled  to  sue 
the  United  States  to  recover  such  further  sum,  as,  added  to 
the  said  seventy-five  per  centum,  will  make  up  such  amount 
as  will  be  just  compensation  therefor,  in  the  manner  pro- 
vided for  by  section  twenty-four,  paragraph  twenty,  and  sec- 
tion one  hundred  and  forty-five  of  the  Judicial  Code.  Upon 
the  taking  over  of  said  property  by  the  President  as  afore- 
said the  title  to  all  such  property  so  taken  over  shall  im- 
mediately vest  in  the  United  States :  Provided  further,  That 
section  three  hundred  and  fifty-five  of  the  Revised  Statutes 
of  the  United  States  shall  not  apply  to  the  expenditures 
authorized  hereunder. 


NAVAL  ESTABLISHMENT. 
***** 

For  acquiring  and  providing  facilities  for  the  expeditious 
construction  of  additional  torpedo-boat  destroyers,  and  for 
each  and  every  purpose  connected  therewith,  and  toward 
their  construction,  to  cost  in  all  not  more  than  $350,000,000, 
(225,000,000,  or  so  much  thereof  as  may  be  necessary,  to  be 
expended  at  the  direction  and  in  the  discretion  of  the  Presi- 
dent. 

The  President  is  hereby  authorized  and  empowered,  within 
the  amount  hereinbefore  authorized,  to  acquire  or  provide 
facilities  additional  to  those  now  in  existence  for  the  con- 
struction of  torpedo-boat  destroyers,  their  hulls,  machinery, 
and  appurtenances,  including  the  immediate  taking  over  for 
the  United  States  of  the  possession  of  and  title  to  land,  its 
appurtenances  and  improvements,  which  he  may  find  neces- 
sary in  this  connection. 

That  if  said  lands  and  appurtenances  and  improvements 
shall  be  taken  over  as  aforesaid,  the  United  States  shall  make 
just  compensation  therefor,  to  be  determined  by  the  Presi- 
dent, and  if  the  amount  thereof,  so  determined  by  the  Presi- 
dent, is  unsatisfactory  to  the  person  entitled  to  receive  the 
same,  such  person  shall  be  paid  seventy-five  per  centum  of 
the  amount  so  determined  by  the  President  and  shall  be  en- 
titled to  sue  the  United  States  to  recover  such  further  sum 
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as  added  to  said  seventy-five  per  centum  will  make  up  such 
amount  as  will  be  just  compensation  therefor,  in  the  manner 
provided  for  by  section  twenty-four,  paragraph  twenty, 
tion  one  hundred  and  forty-five  of  the  Judicial  Code. 

*  *  *  •  * 

Approved,  October  6,  1917. 


[40  Stat  L.,  894.] 

AN  ACT  To  prevent  the  publication  of  inventions  by  the  grant  of  pat- 
ents that  might  be  detrimental  to  the  public  safety  or  convey  useful 
information  to  the  enemy,  to  stimulate  invention,  and  provide  ade- 
quate protection  to  owners  of  patents,  and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled,  That 
whenever  during  a  time  when  the  United  States  is  at  war 
the  publication  of  an  invention  by  the  granting  of  a  patent 
might,  in  the  opinion  of  the  Commissioner  of  Patents,  be 
detrimental  to  the  public  safety  or  defense  or  might  assist 
the  enemy  or  endanger  the  successful  prosecution  of  the  war 
he  may  order  that  the  invention  be  kept  secret  and  withhold 
the  grant  of  a  patent  until  the  termination  of  the  war: 
Provided,  That  the  invention  disclosed  in  the  application  for 
said  patent  may  be  held  abandoned  upon  it  being  established 
before  or  by  the  commissioner  that  in  violation  of  said  order 
said  invention  has  been  published  or  that  an  application 
for  a  patent  therefor  has  been  filed  in  a  foreign  country  by 
the  inventor  or  his  assigns  or  legal  representatives  without 
the  consent  or  approval  of  the  Commissioner  of  Patents  or 
under  a  license  of  the  Secretary  of  Commerce,  as  provided 
by  law. 

When  an  applicant  whose  patent  is  withheld  as  herein  pro- 
vided and  who  faithfully  obeys  the  order  of  the  Commis- 
sioner of  Patents  above  referred  to  shall  tender  his  inven- 
tion to  the  Government  of  the  United  States  for  its  use,  he 
shall,  if  and  when  he  ultimately  received  a  patent,  have  the 
right  to  sue  for  compensation  in  the  Court  of  Claims,  such 
right  to  compensation  to  begin  from  the  date  of  the  use  of 
the  invention  by  the  Government 

Approved,  October  6, 1917.  . 
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(40  Stat  U,  411.) 

AN  ACT  To  define,  regulate,  and  punish  trading  with  the  enemy,  and 
for  other  purpose* 

•  #  *  •  • 

Sec.  10.    •    •    • 

(i)  Whenever  the  publication  of  an  invention  by  the 
granting  of  a  patent  may,  in  the  opinion  of  the  President,  be 
detrimental  to  the  public  safety  or  defense,  or  may  assist  the 
enemy  or  endanger  the  successful  prosecution  of  the  war,  he 
may  order  that  the  invention  be  kept  secret  and  withhold 
the  grant  of  a  patent  until  the  end  of  the  war:  Provided, 
That  the  invention  disclosed  in  the  application  for  said 
patent  may  be  held  abandoned  upon  it  being  established  be- 
fore  or  by  the  Commissioner  of  Patents  that,  in  violation 
of  said  order,  said  invention  has  been  published  or  that  an 
application  for  a  patent  therefor  has  been  filed  in  any  other 
country,  by  the  inventor  or  his  assigns  or  legal  representa- 
tives, without  the  consent  or  approval  of  the  commissioner 
or  under  a  license  of  the  President 

When  an  applicant  whose  patent  is  withheld  as  herein  pro- 
vided and  who  faithfully  obeys  the  order  of  the  President 
above  referred  to  shall  tender  his  invention  to  the  Govern- 
ment of  the  United  States  for  its  use,  he  shall,  if  he  ulti- 
mately receives  a  patent,  have  the  right  to  sue  for  compen- 
sation in  the  Court  of  Claims,  such  right  to  compensation  to 
begin  from  the  date  of  the  use  of  the  invention  by  the  Gov- 
ernment. 

Approved,  October  6, 1917. 
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FRANK  C.  GRIFFIS  v.  THE  UNITED  STATES.* 

[No.  3302a    Decided  January  17, 1916.] 

On  the  Proofs. 

Loss  of  horse;  statutory  construction. — Acts  relating  to  loss  of  horses 
In  the  military  service  reviewed.  The  acts  of  March  3,  1849, 
9  Stat.,  414  (sec.  3482  R.  S.),  March  3,  1873,  17  Stat,  485, 
June  22,  1874,  18  Stat,  193,  and  January  9,  1883,  22  Stat, 
401,  considered  and  applied. 

Remedy. — Section  3482,  Revised  Statutes,  Intended  to  grant  a  remedy 
only  In  this  class  of  cases  arising  out  of  actual  hostilities, 
either  in  time  of  war  or  insurrection. 

Bamc,  presentation. — By  the  act  of  June  22,  1874,  supra,  there  was 
no  right  to  a  consideration  In  this  court  or  any  other  tribu- 
nal of  any  claim  not  presented  prior  to  January  1,  1876,  and 
It  was  the  intention  of  Congress  to  bar  all  claims  under  that 
statute  after  the  stipulated  period,  which  right  was  not  re- 
vived until  the  act  of  January  9,  1883,  supra,  and  the  latter 
statute  revives  the  right  for  a  period  of  one  year  only  after 
its  passage. 

Presentation. — The  inhibition  in  the  act  of  January  9,  1883,  against 
the  presentation  of  claims  not  "  received,  considered,  or  au- 
dited by  any  department  of  the  Government  *'  within  one  year 
of  its  passage,  had  reference  to  any  branch  of  the  Govern- 
ment and  not  to  the  executive  departments. 

The  Reporter's  statement  of  the  case : 

Mr.  William  B.  King  for  the  plaintiff.    King  dk  King 
were  on  the  briefs. 

Mr.  Georgs  M.  Anderson,  with  whom  was  Mr.  Assistant 
Attorney  General  Hvston  Thompson,  for  the  defendants. 

17779*- 
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The  following  are  the  facts  of  the  case  as  found  by  the 
court: 

I.  On  and  previous  to  the  10th  day  of  September,  1914,. 
the  claimant  was  a  first  lieutenant  in  the  Medical  Reserve 
Corps  of  the  United  States  Army  and  owned  a  horse,  which 
he  used  in  the  military  service. 

II.  Previous  to  said  10th  day  of  September,  1914,  without 
fault  or  negligence  on  the  part  of  the  claimant,  the  horse 
became  infected  with  glanders,  and  to  prevent  the  spread 
of  the  disease  was  on  said  day  at  Henry  Barracks,  Porta 
Rico,  killed  by  order  of  the  district  commander. 

III.  At  the  time  said  horse  was  so  killed  he  was  worth, 
unaffected  by  said  disease,  one  hundred  and  seventy-five 
dollars. 

Downey,  Judge,  delivered  the  opinion  of  the  court. 

The  claimant,  in  his  petition,  asks  reimbursement  for  the 
loss  of  his  horse  under  section  3482,  Revised  Statutes,  as 
amended  by  the  act  of  June  22,  1874,  and  in  his  motion 
therefor  asks  judgment  on  the  authority  of  Ear  die  v.  United 
Stat  eg,  39  C.  Cls.,  250.  The  view  we  take  of  the  case  renders 
unnecessary  any  discussion  of  the  facts  of  the  case,  but  re- 
quires consideration  of  the  law,  and  to  that  end  reference 
to  and  quotation  of  several  statutes  is  necessary. 

The  first  section  of  the  act  of  March  3,  1849,  9  Stat.,  414, 
is  incorporated  in  the  Revised  Statutes  as  section  3482,  and 
is  as  follows: 

"Sec.  3482.  Any  field,  or  staff,  or  other  officer,  mounted 
militiaman,  volunteer,  ranger,  or  cavalryman,  engaged  in 
the  military  service  of  the  United  States,  who  sustains  dam- 
age without  fault  or  negligence  on  his  part  while  in  the 
service  by  the  loss  of  a  horse  in  battle,  or  by  the  loss  of  a 
horse  wounded  in  battle,  which  dies  of  the  wound,  or  which, 
being  so  wounded^  is  abandoned  by  order  of  his  officer  and 
lost,  or  who  sustains  damage  by  the  loss  of  any  horse  by 
death  or  abandonment  because  of  the  unavoidable  dangers 
of  the  sea,  when  on  board  a  United  States  transport  vesssl, 
or  because  the  United  States  fails  to  supply  transportation 
for  the  horse,  and  the  owner  is  compelled  by  the  order  of 
his  commanding  officer  to  embark  and  leave  him,  or  in  con- 
sequence of  the  United  States  failing  to  supply  sufficient 
forage,  or  because  the  rider  is  dismounted  and  separated 
from  his  horse  and  ordered  to  do  duty  on  foot  at  a  station 
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detached  from  his  horse,  or  when  the  officer  in  the  imme- 
diate command  orders  the  horse  turned  out  to  graze  in  the 
woods,  prairies,  or  commons,  because  the  United  States  fails 
to  supply  sufficient  forage,  and  the  loss  is  consequent  there- 
on, or  for  the  loss  of  necessary  equipage,  in  consequence  of 
the  loss  of  his  horse,  shall  be  allowed  and  paid  the  value 
thereof,  not  to  exceed  two  hundred  dollars.  But  any  pay- 
ment which  is  made  to  any  one  for  the  use  and  risk,  or  for 
forage,  after  the  death,  loss,  or  abandonment  of  his  horse 
shall  be  deducted  from  the  value  thereof,  unless  he  satisfies 
the  paymaster  at  the  time  he  makes  the  payment,  or  there- 
after shows,  by  proof,  that  he  was  remounted,  in  which  case 
the  deduction  shall  only  extend  to  the  time  he  was  on  foot. 
And  any  payment  made  to  any  person  above  mentioned,  on 
account  of  clothing  to  which  he  is  not  entitled  by  law,  shall 
be  deducted  from  tne  value  of  his  horse  and  accouterments." 

The  act  of  March  3,  1873,  which  was  the  legislative,  ex- 
ecutive, and  judicial  appropriation  act  for  the  fiscal  year 
ending  June  30,  1874,  17  Stat.,  485-500,  contained  a  pro- 
vision that  "  all  claims  for  horses  lost  prior  to  January  1, 
1872,  shall  be  presented  by  the  end  of  said  fiscal  year,"  which 
was  incorporated  into  section  3489,  Revised  Statutes,  in  the 
following  language: 

u  No  claims  for  horses  lost  prior  to  the  1st  day  of  Jan- 
uary, 1872,  shall  be  audited  or  paid  unless  presented  before 
the  30th  day  of  June,  1874." 

The  act  of  June  22, 1874, 18  Stat,  193,  is  as  follows: 

"Be  it  enacted  by  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled,  That 
the  first  section  of  the  act  of  March  third,  eighteen  hundred 
and  forty-nine,  providing  for  the  payment  for  horses  and 
equipments  lost  by  officers  or  enlisted  men  in  the  military 
service  shall  not  be  construed  to  deny  payment  to  such 
officers  or  enlisted  men  for  horses  which  may  have  been  pur- 
chased by  them  in  States  in  insurrection;  and  payment  in 
any  case  shall  not  be  refused  where  the  loss  resulted  from 
any  exigency  or  necessity  of  the  military  service  unless  it 
was  caused  by  the  fault  or  negligence  of  such  officers  or 
enlisted  men. 

"  Sec  2.  That  no  claims  under  said  section  or  this  amend- 
ment thereto  shall  be  considered  unless  presented  prior  to 
the  first  day  of  January,  eighteen  hundred  and  seventy-six." 

The  act  of  January  9,  1883,  22  Stat,  401,  was  entitled 
"An  act  to  extend  the  time  for  filing  claims  for  horses  and 
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equipment  lost  by  officers  and  enlisted  men  in  the  service  of 
the  United  States,  and  for  other  purposes,"  and  is  as  follows : 

"Be  it  enacted  by  the  Senate  and  House  of  Representative* 
of  the  United  States  of  America  in  Congress  assembled.  That 
the  time  for  filing  claims  for  horses  and  equipments  lost  by 
officers  and  enlisted  men  in  the  military  service  of  the  United 
States,  which  expired  by  limitation  on  the  thirty-first  day  of 
December,  eighteen  hundred  and  seventy-five,  be,  and  the 
6ame  is  hereby,  extended  to  one  year  from  and  after  the 
passage  of  this  acti  and  that  all  such  claims  filed  in  the 
proper  department  before  the  passage  of  this  act  shall  be 
deemed  to  have  been  filed  in  due  time,  and  shall  be  con- 
sidered and  decided  without  refiling. 

"Sec. 2.  That  all  claims  arising  under  the  act  approved 
March  third,  eighteen  hundred  and  forty-nine,  entitled  'An 
act  to  provide  for  the  payment  of  horses  and  other  property 
lost  or  destroyed  in  the  military  service  of  the  United  States,* 
and  all  acts  amendatory  thereof,  which  shall  not  be  filed 
in  the  proper  department  within  one  year  from  and  after 
the  passage  of  this  act  shall  be  forever  barred,  and  shall 
not  be  received,  considered,  or  audited  by  any  department 
of  the  Government." 

The  second  section  of  the  act  of  August  13,  1888,  25 
Stats,  437,  is  as  follows: 

"Sec. 2.  That  the  limitation  heretofore  imposed  by  law 
on  the  presentation  by  officers  or  soldiers  of  claims  for  the 
loss  of  horses  and  equipments  in  the  military  services  during 
the  late  war  is  hereby  suspended  for  the  period  of  three 
years." 

All  of  the  acts  from  which  the  law  of  the  case  must  be 
determined  have  been  quoted,  but  there  are  others  to  which 
brief  reference  may  be  justified,  since  we  are  to  consider 
the  effect  of  acts  quoted  which  do  not  specifically  repeal 
former  acts  but  limit  rights  thereunder. 

The  first  act  was  that  of  May  12, 1796,  1  Stat.,  463,  which 
provided  for  loss  of  horses  killed  in  battle  only  and  carried 
a  limitation.  The  act  of  July  5, 1797, 1  Stat,  527,  continued 
this  first  act  in  force  for  an  additional  period.  The  act  of 
April  9,  1816,  3  Stat,  261,  was  applicable  to  "  the  late  war 
with  Great  Britain,"  and  was  in  part  along  lines  similar 
to  the  act  of  1849.  It  was  provided  therein  that  no  claim 
thereunder  should  be  "  allowed  or  paid  "  unless  "  exhibited  " 
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within  two  years  after  the  passage  of  the  act.  The  act  of 
March  3, 1817,  3  Stat.,  397,  construed  one  section,  and  in  this 
respect  "  extended  "  "  the  provisions  of  this  act  and  the  act 
to  which  it  is  an  amendment."  The  act  of  April  20,  1818, 
3  Stat,  466,  recognized  the  limitation  in  the  act  of  1816 
&s  terminating  rights  thereunder  and  transferred  the  juris- 
diction of  all  claims  remaining  on  file  but  unacted  on  at 
the  expiration  of  the  two-year  limitation.  The  act  of  March 
8,  1825,  4  Stat,  123,  gave  an  additional  right  to  present 
certain  unadjusted  claims  under  the  act  of  1816  during  the 
nine  months  following  the  passage  of  the  act  The  act  of 
February  19,  1833,  4  Stat,  613,  having  particular  reference 
to  campaigns  against  the  Indians  on  the  frontier  provided 
for  compensation  for  horses  lost  bordering  closely  on  many 
of  the  provisions  found  in  the  act  of  1849.  Its  operation 
was  specifically  limited  to  three  years  from  and  after  its 
passage,  and  hence  expired  February  19,  1836.  But  before 
the  expiration  of  that  period  another  act  was  passed,  June 
30,  1834,  4  Stat,  726,  providing  for  payment  of  losses  in 
the  military  service  in  campaigns  against  the  Indians,  which 
more  nearly  approached  the  provisions  of  the  act  of  1849. 
There  was  no  limitation  as  to  time  in  this  act  This  was 
followed  by  the  act  of  January  18,  1837,  5  Stat,  142,  which 
provided  for  compensation  for  losses  which  had  been  sus- 
tained in  the  military  service  since  Juno  18,  1812,  or  should 
thereafter  be  sustained  in  such  service.  It  expressly  repealed 
the  acts  of  1833  and  1834  referred  to,  and  in  the  concluding 
section  provided  that  it  should  remain  in  force  until  the  close 
of  the  next  session  of  Congress.  By  the  act  of  July  7, 1838, 
5  Stat,  288,  the  act  of  1837  was  u  continued  in  force  for  two 
years  from  the  end  of  the  present  session  of  Congress." 
By  the  act  of  February  27, 1841,  5  Stat,  414,  the  act  of  1837 
was  u  further  continued  in  force  for  two  years  from  the  end 
of  the  present  session  of  Congress."  An  act  approved  Au- 
gust 23, 1842,  5  Stat,  511,  amended  the  act  of  1837  in  some 
respects,  providing,  among  other  things,  for  an  appeal  from 
the  third  auditor,  who  had  theretofore  had  exclusive  juris- 
diction, to  the  second  comptroller,  u  whose  decision  shall  be 
conclusive."    The  act  of  March  3,  1843,  5  Stat,  648,  con- 
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tinued  the  act  of  1837  in  force  "for  two  years  from  and 
after  the  end  of  the  present  session  of  Congress:  Provided^ 
That  at  the  end  of  the  last  aforesaid  term  of  two  years  all 
claims  intended  to  be  provided  for  by  said  act  shall  be  for- 
ever barred  and  irrecoverable  before  any  tribunal  whatever." 
By  the  second  section  of  an  act  approved  June  15,  1844,  5 
Stat.,  673,  the  act  of  1837  was  continued  in  force  for  two 
years  from  and  after  the  limitation  provided  in  the  act  of 
March  3,  1843.  By  the  act  of  March  2,  1847,  9  Stat,  154, 
the  act  of  1837  and  amendatory  acts  were  continued  in  force 
for  "  two  years  fromtand  after  the  third  day  of  March,  1847." 
At  the  expiration  of  this  period  Congress  seems  to  have  con- 
cludsd  to  let  the  act  of  1837,  five  times  extended  and  limited, 
die  by  virtue  of  the  last  limitation  and  passed  the  act  of 
March  3,  1849,  first  herein  quoted  from. 

The  question  is  not  necessarily  for  determination  in  the 
case  under  consideration,  but  there  is  found  in  the  various 
statutes  cited  much  reason  for  the  conclusion  that  they  were 
intended  to  grant  a  remedy  only  in  cases  arising  out  of  actual 
hostilities,  either  in  time  of  war  or  insurrection.  The  first 
act  applied  only  to  horses  killed  in  battle.  The  act  of  1816 
applied  in  terms  to  losses  occurring  "  during  the  late  war 
with  Great  Britain."  Subsequent  acts  applied  in  terms  to 
campaigns  against  the  Indians  on  the  frontier.  The  act  of 
1837  did  not  in  terms  so  limit  its  operation,  but  its  conditions 
were  conditions  of  war,  and  its  second  section  referred  to 
"draughted"  militiamen.  The  conditions  provided  in  the 
act  of  1849,  under  which  losses  must  be  shown  to  have  oc- 
curred, are  almost  entirely  conditions  applicable  to  war  only, 
and  such  as  might  exist  in  times  of  peace  are  not  to  be  found 
exclusively  in  such  times.  It  was  passed  very  soon  after  the 
close  of  the  Mexican  War.  The  act  of  March  3, 1873,  R.  S., 
3489,  put  a  limitation  on  claims  for  horses  lost  prior  to  Jan- 
uary 1,  1872,  which  included  a  time  of  peace  subsequent  to 
the  last  theretofore  war,  but  it  did  not  attempt  to  broaden 
the  law  then  in  force;  and  if  subsequent  acts  are  worth  any- 
thing as  legislative  construction  it  is  noticeable  that  the  first 
sentence  in  the  first  section  of  the  act  of  1874  refers  to  losses 
of  horses  purchased  in  States  in  insurrection,  and  the  act  of 
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1888,  the  last  act  on  the  subject,  suspends  for  three  years  the 
limitation  imposed  on  presentation  of  claims  for  horses  lost 
"  during  the  late  war."  We  incline  strongly  to  the  opinion 
that  the  statute  of  1849  was  intended  to  apply  to  losses  dur- 
ing times  of  actual  hostilities,  but,  as  suggested,  determina- 
tion of  the  instant  case  does  not  require  determination  of 
that  question,  and,  that  we  may  not  unnecessarily  predicate 
a  conclusion  on  a  question  involving  any  element  of  doubt, 
we  consider  that  statute  as  amended  upon  the  assumption 
that  it  applies  to  losses  in  the  military  service  in  times  of 
peace  as  well  as  war. 

The  first  section  of  the  act  of  1874,  cupra,  was,  no  doubt, 
intended,  as  said  by  this  court  in  the  Thomas  case,  16  C.  Cls., 
522,  "to  do  away  with  the  specifications  therein  (sec.  3482) 
contained  of  cases  in  which  compensation  for  the  loss  of  a 
horse  by  an  enlisted  man  may  be  allowed  and  paid  and  to 
authorize  such  allowance  and  payment  in  any  case  where  the 
loss  resulted  from  any  exigency  or  necessity  of  the  military 


service." 


The  claim  in  the  Thomas  case  was  for  a  horse  lost  on  the 
15th  of  September,  1863,  under  such  circumstances  that  it  did 
not  come  within  any  of  the  specifications  of  section  3482,  and 
claim  was  made  after  the  passage  of  and  specifically  under 
the  act  of  1874.  There  were,  no  doubt,  many  claims  like  this 
for  horses  lost  during  the  Civil  War,  without  fault  or  negli- 
gence on  the  part  of  the  claimants,  which  could  not  be 
brought  strictly  within  any  specification  of  section  3482,  and 
Congress  evidently  concluded  to  liberalize  the  rule  in  their- 
favor;  but  it  is  equally  evident  that,  having  done  so,  the 
legislative  body  concluded  to  allow  a  reasonable  time  for 
the  filing  of  claims  under  the  more  liberal  rule  and  make  an 
end  of  them  at  the  expiration  of  the  period  allowed;  and 
by  the  second  section  of  that  act  it  was  provided — 

"That  no  claim  under  said  section  or  this  amendment 
thereto  shall  be  considered  unless  presented  prior  to  the  first 
day  of  January,  eighteen  hundred  and  seventy-six." 

The  limitation  was  as  specific  as  language  could  make  it. 
It  was  made  in  terms  to  apply  both  to  the  first  section  of  the 
act  of  1849  (sec.  3482,  R.  S.)  and  to  the  amendatory  act  of 


8  December  Term,  1916-17.  [ssccit. 

Oplaloa   «f   tfee   C«irt. 

which  it  was  a  part  (act  of  June  22, 1874) ,  and  it  specifically 
prohibited  the  consideration  of  any  claim  not  presented  prior 
to  the  day  named.  There  could  seem  to  be  no  doubt  about 
the  proposition  that  on  and  after  the  1st  day  of  January, 
1876,  there  was  no  right  to  a  consideration  of  any  claim  under 
either  of  these  acts  unless  it  had  been  presented  prior  to 
that  day.  There  could  be  no  right  to  compensation  for  such 
a  loss  unless  given  by  statute,  it  is  not  contended  that  such 
a  right  was  given  by  any  other  statute,  and  the  intention  to 
absolutely  bar  all  claims  under  that  statute  after  the  stipu- 
lated period  is  conclusively  apparent.  We  have  heard  able 
and  ingenious  arguments  attempting  to  support  the  conten- 
tion that  the  bar  of  section  2  has  only  a  limited  application, 
and  that  there  remains  a  substantive  right  under  section  8482 
as  amended  which  may  be  enforced  in  this  court,  but  we  are 
unable  to  give  approval  to  any  theory  which  exempts  this 
court  from  the  prohibition  against  the  "consideration"  of 
any  claim  not  "  presented  "  within  the  period  limited. 

Reverting  again  to  the  Thomas  case,  supra,  it  is  noted  that 
when  the  question  was  raised  as  to  the  court's  jurisdiction 
and  the  second  section  of  the  act  of  1874  cited,  the  court  per- 
mitted the  petition  to  be  amended  to  show  that  the  claim  had 
been  presented  to  the  third  auditor  before  the  1st  day  of 
January,  1876,  and  the  court  said : 

44  This  point  is  disposed  of  by  an  amendment  of  the  peti- 
tion, allowed  by  the  court,  averring  that  the  claim  was  pre- 
sented to  the  third  auditor  on  the  21st  June,  1875,  unless 
it  should  be  considered  that  the  presentation  there  required 
was  a  presentation  to  this  court.  But  we  do  not  understand 
that  to  be  the  intent  of  that  section.  To  us  it  seems  quite 
clear  that,  when  the  claim  was  presented  to  the  third  auditor, 
the  requirement  of  that  section  was  fully  met.  So  to  speak, 
that  kept  the  claim  alive,  and  being  still  alive  it  may  be 
prosecuted  here." 

The  specific  holding  of  the  court  that  it  had  jurisdiction 
of  the  claim  because  it  had  been  "  presented  "  to  the  third 
auditor  within  the  prescribed  time  and  thus  kept  alive  so  that 
it  might  be  presented  to  the  court  thereafter  indicates  very 
clearly  the  view  of  the  court  as  to  the  effect  of  section  2,  and 
that  it  would  not  have  entertained  the  case  except  for  the 


63 ecu.]  Grotis  V.  U.  S.  9 

OplBUtt   «f   tfct   Coirl. 

showing  made  as  to  the  time  of  the  presentation  of  the  claim 
to  the  auditor. 

The  prohibition  against  the  consideration  of  such  claims 
remained  effective,  and  there  existed  no  right  under  the 
statute  in  question  until  the  9th  day  of  January,  1883,  when 
Congress  passed  the  act  already  quoted,  which  was  entitled 
"  An  act  to  extend  the  time,"  etc.  This  act  refers  in  the  first 
section  to  the  expiration  of  the  time  for  filing  such  claims  on 
December  81,  1875;  provides  for  the  consideration  without 
refiling  of  such  claims  as  may  have  been  filed  after  that  day; 
allows  a  period  of  one  year  for  the  further  filing  of  such 
claims  and  forever  bars  consideration  of  claims  not  filed 
within  that  year.  It  does  not  repeal  the  act  of  1874  and  does 
not  attempt  to  retroactively  create  a  right  which  did  not  exist 
during  the  period  between  December  31,  1875,  and  January 
9, 1883.  It  revives  a  right  for  the  period  of  one  year  after  its 
passage  and  gives  to  claims  filed  theretofore  the  same  status 
as  if  filed  within  that  year. 

The  Terrill  case,  28  C.  Cls.,  465,  throws  some  light  on  the 
view  of  this  court  at  that  time  with  reference  to  those 
restrictive  statutes.  This  was  a  claim  for  the  value  of  a 
horse  and  a  mule  lost  during  the  Civil  War  and  was  trans- 
mitted February  23,  1889,  for  a  finding  of  facts  under  the 
Bowman  Act  by  the  War  Claims  Committee  of  the  House. 
The  defendant  contended  that  the  court  was  without  juris- 
diction to  consider  the  claim  because  of  the  last  paragraph 
of  section  3  of  that  act  providing  that  this  court  should  not 
have  jurisdiction  of  any  claim  "  which  is  now  barred  by  vir- 
tue of  the  provisions  of  any  law  of  the  United  States."  The 
court  held  that  a  claim  was  not  barred  within  the  meaning  of 
that  section  if  at  the  time  of  the  passage  of  the  act  any  ave- 
nue for  its  settlement  was  then  open,  and  cited  the  fact  that 
the  Bowman  Act  was  passed  during  the  year  following  the 
passage  of  the  act  of  January  9,  1883.  It  was  evidently  the 
view  of  the  court  that  it  was  the  particular  time  of  the  pas- 
sage of  the  Bowman  Act  with  reference  to  this  period  of 
one  year  which  took  the  case  out  of  the  prohibition  of  that 
act,  and,  inferentially,  it  must  have  been  the  view  of  the 
court  that  had  the  Bowman  Act  been  passed  either  before  or 
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after  that  year  the  prohibition  of  section  3  would  have  been 
operative. 

Claimant's  reliance  in  this  action  is  on  the  holding  of  this 
court  in  the  Bardie  case,  39  C.  Cls.,  250,  decided  February  15, 
1904,  and  that  case  must  therefore  receive  our  consideration. 

The  Bardie  case  was  decided  20  years  after  the  expira- 
tion of  the  period  of  one  year  provided  for  by  the  act  of 
1883.  The  decision  in  the  Thomas  case  was  before  the  pas- 
sage of  the  act  of  1883  and  considered  only  the  limitation  in 
the  act  of  1874.  The  decision  in  the  Terrill  case  was  after 
the  passage  of  the  act  of  1883,  but  gave  no  consideration  to 
the  limitation  in  that  act  or  the  act  of  1874  except  in  their 
relation  to  and  effect  on  section  3  of  the  Bowman  Act.  No 
other  case  antedating  the  Bardie  case  gave  consideration 
to  the  limitation  put  upon  rights  under  the  act  of  1849  and 
the  amendatory  act  of  1874.  Horse  cases  were  considered 
and  decided  during  this  period  of  20  years  and  more,  but 
they  involved  other  questions,  and  if  in  any  of  them  the 
bar  of  these  limiting  statutes  might  have  been  invoked  no 
such  question  was  in  fact  presented  or  decided. 

The  Bardie  case  considers  the  effect  of  the  act  of  1883 
because  of  defendant's  contention  that  the  claim  in  that 
case  was  barred  by  the  provisions  of  that  act,  which,  it  was 
contended,  operated  as  a  limitation  on  the  power  and  juris- 
diction of  this  court.  The  court  gave  particular  considera- 
tion to  the  phraseology  of  the  act  of  1883,  and  held  that  the 
words,  "received,  considered,  or  audited,"  used  in  connec- 
tion with  the  phrase  "  any  department  of  the  Government," 
indicated  that  the  statute  was  intended  "  to  limit  the  juris- 
diction of  the  executive  department  of  the  Government,  and 
not  to  limit  the  jurisdiction  of  this  court,  which  has  been 
exercised  under  the  acts  of  1849  and  1874,"  and  that  the  claim 
having  originated  within  six  years  it  is  within  the  general 
jurisdiction  of  the  court,  which  is  not  affected  by  the  act  of 
1883. 

The  decision  in  the  Bardie  case  seems  to  us  faulty,  and 
after  careful  reconsideration  of  the  whole  matter  we  con- 
clude that  it  has  been  a  mistake  to  follow  it,  and  that  it  can 
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not  meet  with  our  further  approval.  It  seemed  proper 
enough,  in  pursuance  of  the  usual  policy  of  following  estab- 
lished precedents,  to  adopt  the  reasoning  of  that  case  to  the 
general  effect  that  the  act  of  1883  was  not  intended  to  deprive 
this  court  of  its  jurisdiction,  but  it  now  seems  apparent  on 
further  investigation  that  the  court  in  that  case  was  in  error 
in  that,  among  other  things,  it  was  taking  for  granted  or  as- 
suming the  existence  of  a  jurisdiction  which  at  the  time  of 
and  before  the  passage  of  the  act  of  1883  did  not  in  fact  exist 
at  all  except  as  to  any  possible  claims  which  might  have 
been  presented  to  it  or  the  proper  auditor  before  January  1, 
1876.    The  court  said  in  that  case : 

"Before  the  passage  of  the  act  of  1883  this  court  had 
undoubted  jurisdiction,  as  is  shown  by  the  many  decisions 
of  the  court,  and  the  question  presented  by  the  contention 
of  counsel  is,  Does  that  jurisdiction  remain  notwithstanding 
that  statute  of  1883  ? " 

It  is  right  here  that  the  court  seems  to  have  fallen  into 
error,  and  the  chief  error  was  apparently  in  overlooking 
section  2  of  the  act  of  1874,  which  is  not  referred  to  in  the 
opinion  and  apparently  received  no  consideration.  Section 
3482  of  the  Revised  Statutes  is  referred  to  as  amended  by 
the  act  of  June  22, 1874,  with  a  reference  as  to  the  last  act  to 
u  I  Supp.  Rev.  Stat.,  37,"  which  sets  out  the  first  section  of 
that  act,  but  refers  to  the  second  section,  without  setting  it 
out,  as  "  superseded,"  which  indicates  a  condition  which  very 
possibly  accounts  for  the  failure  of  the  learned  judge  who 
wrote  the  opinion  in  that  case  to  notice  and  consider  the  effect 
of  that  section,  although  he  somewhat  strangely  quotes  from 
that  portion  of  the  opinion  in  the  Thomas  case  which  dis- 
cusses the  effect  of  the  first  section  of  the  act  of  1874,  ap- 
parently without  being  put  upon  inquiry  by  the  part  of  the 
opinion  in  that  case  which  refers  to  the  second  section.  And 
the  court  was  also  in  error  in  the  Hardie  case  in  referring 
to  the  many  decisions  of  the  court  holding  that  it  had  un- 
doubted jurisdiction,  with  reference  plainly  to  the  period 
preceding  the  passage  of  the  act  of  1883,  for,  aside  from  the 
Thomas  case,  we  are  unable  to  find  any  case  which  considered 
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the  effect  of  the  second  section  of  the  act  of  1874  on  the 
jurisdiction  of  the  court.  The  court  had  during  the  years 
immediately  preceding  the  passage  of  the  act  of  1883  con- 
sidered and  passed  on  many  "horse  claims,"  but,  except  as 
Stated,  they  were  not  cases  which  raised  any  question  under 
the  second  section  of  the  act  of  1874. 

We  have  already  suggested  our  conviction  that  on  and 
after  January  1, 1876,  there  was  no  jurisdiction  in  this  court 
or  any  other  office  or  tribunal  to  consider  any  claim  under 
the  act  of  1849  or  the  amendatory  act  of  1874  Which  had  not 
been  presented  either  to  this  court  or  the  proper  auditor 
before  January  1, 1876,  and  since  that  condition  continued  up 
to  the  time  of  the  passage  of  the  act  of  1883,  it  is  evident  the 
court,  in  the  Hardie  case,  was  considering  the  effect  of  the 
latter  act  on  an  assumed  but  in  fact  nonexistent  jurisdiction. 
The  act  of  1874  had  prohibited  the  consideration  of  any 
claims  not  presented  before  the  date  stated.  No  other  act 
authorized  their  allowance;  no  other  act  gave  any  right  to 
compensation  in  such  cases.  Congress  had  power  to  take 
away  the  right  it  had  theretofore  given,  and  it  equally  had 
power  to  take  the  consideration  of  such  cases  out  of  the 
jurisdiction  of  this  court.  Unless  thereafter  a  right  can  be 
found  in  some  statute  and  a  forum  with  jurisdiction  to  en- 
force it,  there  is  neither  right  nor  jurisdiction  in  existence. 
Such  was  the  situation  when  the  act  of  1883  was  passed. 

If  it  were  necessary  to  consider  the  Hardie  case  in  all  its 
features  we  might,  among  others,  look  to  the  construction 
put  upon  the  particular  phraseology  quoted  from  the  act  of 
1883,  and  possibly  with  disapproval,  but  it  is  sufficient  to  say 
that  the  construction  put  upon  that  act  was,  in  our  judgment, 
too  narrow.  Words  were  given  a  limited  meaning  without 
sufficient  consideration  of  the  general  purpose  of  the  act. 
An  apparently  mistaken  assumption  as  to  established  policy 
seems  to  have  been  permitted  to  weigh  heavily  against  what 
now  seems  to  us  to  have  been  the  plain  legislative  intent. 
The  authorities  tell  us  that  the  language  of  a  statute  should 
be  interpreted  with  reference  to  the  particular  matter  which 
tile  legislature  appears  to  have  had  in  hand  and  the  objects 
which  it  seems  to  have  aimed  to  accomplish. 
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The  legislative  body  in  this  case  indicates  clearly  (1)  its 
conception  of  the  fact  that  the  time  for  the  assertion  of 
any  right  under  the  statute  in  question  had  "  expired  by  limi- 
tation"; (2)  its  intention  to  remove  the  bar  for  the  period 
of  one  year;  (3)  its  intention  to  forever  bar  such  claims  at 
the  end  of  that  year.  "  Shall  not  be  received,  considered,  or 
audited  by  any  department  of  the  Government''  was  a 
broad  prohibition,  intended  for  a  very  apparent  purpose, 
which  was  defeated  by  the  construction  put  upon  it  in  the 
liar  die  case.  It  was  consistent  with  established  policy  rather 
than  otherwise,  and  it  left  in  this  court  the  right  to  "con- 
sider "  after  that  year  any  claims  which  had  been  "  filed  in 
the  proper  department "  before  the  expiration  of  that  year 
and  thus  kept  alive,  as  had  been  held  in  the  Thomas  case. 
As  to  those  not  so  filed,  the  prohibition  was  absolute  as  to 
"  any  department "  of  the  Government,  used,  we  think,  not 
in  the  sense  of  executive  department,  but  in  the  broader 
sense  meaning  any  branch  of  the  Government  There  was 
no  propriety  in  a  prohibition  against  any  department  of  the 
Government  in  the  sense  of  executive  department,  when  none 
of  the  executive  departments  save  one  could  by  any  possibil- 
ity have  to  do  with  such  claims. 

The  u  policy  of  Congress  "  is  invoked  in  the  Ear  die  case,  as 
it  is  in  the  argument  of  the  instant  case,  but  if  it  was  not 
misapprehended  and  misapplied  when  used  as  an  argument 
in  that  case  it  was  not  so  much  because  of  the  view  taken 
of  that  policy  as  because  of  the  possible  construction  to  be 
put  on  the  facts.  In  the  reference  in  that  case  to  a  u  policy 
coeval  with  the  earliest  legislation,"  citing  the  first  law  on 
the  subject,  passed  in  1796,  the  court  was  applying  to  that 
case  a  policy  of  long  standing,  within  which  we  think  it  could 
not  be  properly  included,  even  under  the  amendment  of 
1874,  except  for  the  fact  that  the  loss  was  due  to  an  exigency 
of  the  service  during  the  military  occupation  of  Cuba,  either 
to  be  regarded  as  in  effect  a  part  of  the  Spanish- American 
War  or  the  suppression  of  an  insurrection,  in  either  event  an 
active  military  service  in  connection  with  hostilities  rather 
than  in  time  of  peace.  The  first  act  referred  to  was  an  act 
applicable  exclusively  to  horses  "killed  in  battle."   Many 
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of  the  acts  thereafter  were  so  limited,  and  we  believe  the  act 
of  1849  was  intended  to  apply  only  to  losses  in  time  of  war 
or  other  condition  amounting  practically  to  war,  and  not  in 
times  of  peace;  and  the  act  of  1874  did  not  necessarily 
broaden  it  in  that  respect  The  Hardie  case  can  not  upon 
its  theory  as  to  the  policy  of  Congress  be  regarded  as  of 
any  force  in  the  instant  case. 

It  is  noticeable  in  this  connection  that  no  case  we  have  been 
able  to  find  arising  before  the  Spanish- American  War  was 
predicated  on  a  loss  occurring  strictly  in  time  of  peace. 
The  decided  cases  arising  before  that  time  and  after  the 
Civil  War  were  all  the  outgrowth  of  that  war.  The  Thomas 
and  the  Terrill  cases  so  frequently  cited  were  Civil  War 
cases.  Of  the  later  cases  regarded  as  precedents  the  Hardie 
case  was  the  outgrowth  of  the  Spanish-American  War  and 
the  Cox  case  was  distinctly  a  Spanish- American  War  case. 
We  have  not  thought  this  feature  of  the  cases  of  sufficient 
importance  to  justify  a  careful  examination  of  every  horse 
case  decided  by  this  court,  making  resort  to  the  files  neces- 
sary in  cases  decided  without  opinion,  but  a  fairly  thorough 
examination  develops  some  pertinent  facts. 

After  the  rendition,  subsequent  to  the  Hardie  and  Cox 
cases,  of  judgment  in  a  few  other  cases  regarded  as  Spanish- 
American  War  cases,  we  find  the  case  of  Johnston,  decided 
December  4,  1905.  This  was  a  claim  for  the  value  of  two 
horses  which  it  was  alleged  died  from  injuries  and  exposure 
during  shipment  to  Cuba  in  October,  1901.  The  auditor  dis- 
allowed the  claim  and  the  comptroller  affirmed  the  disallow- 
ance under  the  act  of  March  3,  1885,  because  of  the  provi- 
sion in  said  act  that  it  should  not  apply  to  losses  sustained 
"  in  time  of  war  or  hostilities  with  the  Indians  " ;  and  hold- 
ing also  that  there  was  no  other  law  under  which  it  could 
be  allowed.  Claimant  brought  his  action  in  this  court  specifi- 
cally claiming  under  the  act  of  1885,  but  invoked  the  prin- 
ciple of  the  wise  Ethiopian's  coon  trap  by  asking  that  if  held 
not  entitled  under  that  act  he  be  reimbursed  under  section 
3482  as  amended  by  the  act  of  1874.  There  was  no  limit  as 
to  the  amount  of  reimbursement  under  the  act  of  1885  as 
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there  was  under  section  3482.  Claimant's  counsel  contended 
for  the  allowance  under  the  act  of  1885  and  against  the  con- 
clusion of  the  comptroller  as  to  the  application  of  the  prohi- 
bition in  that  act.  The  court,  on  a  finding  of  facts  but  with- 
out opinion,  gave  judgment  specifically  under  section  3482 
as  amended.  The  conclusion  must  have  been  that  the  prohi- 
bition in  the  act  of  1885  applied,  for  that  act  had  not  yet  been 
specifically  held  inapplicable  to  horses,  and  hence  that  this 
was  a  war  claim.  We  find  nothing  in  the  records  of  this 
court  throwing  any  further  light  on  this  question  until  the 
case  of  West,  decided  April  4,  1912,  in  which  he  was  given 
judgment  for  the  value  of  a  horse  lost  in  June,  1911,  by  the 
burning  of  the  stables  at  Fort  Riley.  There  were  allegations 
in  that  case  particularly  pertinent  to  a  claim  under  the  act 
of  1885,  but  the  claim  was  specifically  predicated  on  section 
3482  as  amended,  and  we  seem  to  be  justified  in  the  conclu- 
sion that  this  was  the  first  case  where  an  allowance  was  made 
under  section  3482  for  a  loss  in  no  manner  connected  with  a 
war  or  hostilities  of  any  kind.  The  policy  of  thus  applying 
section  3482  is  therefore  of  but  recent  origin  and  could  be  of 
little  value  as  a  precedent  even  if  not  so  apparently  errone- 
ous. It  is  of  course  in  no  event  the  conclusive  feature  of  this 
case,  even  though  so  often  resorted  to  as  an  argument. 

As  to  the  policy  of  Congress  with  reference  to  limitations 
as  provided  in  the  acts  of  1874  and  1883,  it  is  a  policy  which 
had  prevailed  generally  through  the  whole  history  of  such 
legislation,  and  it  is  particularly  apparent  during  the  period 
before  this  court  had  jurisdiction  of  such  cases  and  when  a 
prohibition  against  a  claim  not  filed  with  the  auditor  within 
a  specified  time  was  necessarily  conclusive. 

And  there  is  another  thought  on  the  question  of  policy. 
The  whole  governmental  system  is  upon  the  theory  that  there 
shall  be  an  authority  to  receive  and  examine  and  allow  claims 
against  the  Government  without  necessity  for  resort  to  the 
courts.  It  is  a  jurisdiction  broader,  in  a  sense,  than  the 
jurisdiction  of  this  court,  for  it  is  not  restricted  by  any 
statute  of  limitation.  Under  our  present  system  this  juris- 
diction is  found,  and  for  many  years  has  been  found,  in  the 
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auditors,  the  accounting  officers  of  the  Government  How 
inconsistent  to  conclude  that  Congress  intended,  without  in- 
terference with  the  substantive  right,  so  called,  to  deprive 
claimants  of  the  benefit  of  the  established,  efficient,  prompt, 
and  inexpensive  means  of  having  their  proper  claims  exam- 
ined and  allowed  and  leave  them  with  a  recognized  right 
which  they  must  enforce  in  the  courts  alone. 

Reverting  in  this  connection  to  our  first  proposition,  if  we 
are  right  in  the  conclusion  that  under  the  act  of  1874  there 
was  in  the  court  no  jurisdiction  to  allow  a  claim  not  pre- 
sented to  the  court  or  the  auditor  before  January  1,  1876, 
and  if  the  court  was  right  in  the  Bardie  case  in  applying 
the  language  of  the  act  of  1883  to  an  executive  department 
alone  without  any  effect  on  the  jurisdiction  of  this  court, 
must  we  not  reach  the  peculiar  conclusion  that  the  act  of 
1883  gave  a  right  at  the  hands  of  an  executive  department 
through  the  proper  accounting  officer  which  could  not  be 
asserted  in  this  court?  Could  the  act  consistently  be  held 
to  apply  to  this  court  in  the  giving  of  a  right  clearly  within 
its  jurisdiction  and  not  apply  in  the  limitation  put  on  the 
exercise  of  that  right? 

We  have  discussed  the  Hardie  case  at  such  length  because 
it  has  been  followed  for  several  years  and  a  number  of  claims 
allowed  on  its  authority  and  because  under  the  view  we  now 
take  of  the  matter  we  must  overrule  that  case  and  hold  that 
there  is  in  fact  no  authority  of  law  for  the  allowance  of 
such  claims  as  that  presented  in  the  instant  case.  The  doc- 
trine of  stare  decisis  which  is  so  strongly  urged  by  claim- 
ant's counsel,  can  have  but  little,  if  any,  bearing  on  a  case 
of  this  kind.  The  reason  for  the  rule  is  found  in  other 
classes  of  cases.  We  can  not  subscribe  to  the  doctrine  that 
because  a  number  of  claims  against  the  United  States  have 
been  improperly  allowed  the  error  should  be  perpetuated. 

We  have  not  discussed  the  act  of  1888.  Its  purpose  and 
effect  are  apparent.  It  does  not  affect  this  case,  and  detailed 
consideration  would  be  of  no  value. 

The  claimant  has  no  right  to  recovery,  and  his  petition 
should  therefore  be,  and  it  is,  dismissed. 
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WILLIAM  A.  COFFIELD,  ADMINISTRATOR,  v.  THE 
UNITED  STATES  AND  CHEYENNE  INDIANS. 

[Indian  Depredation  No.  1079.    Decided  December  18, 1910.1 

On  Plaintiff  8  Motion. 

Parties;  amendment  to  petition;  pleading. — Where  in  a  claim  under 
the  Indian  depredation  act  of  1891  it  appears  that  two  sep- 
arate depredations  were  committed,  one  by  the  Cheyennes 
and  the  other  by  the  Sioux,  and  where  the  Cheyennes  alone 
were  named  as  Indian  defendants  therein,  it  is  not  allow- 
able to  make  a  change  of  parties  by  an  amendment  to  the 
original  petition  so  as  to  make  the  Sioux  Joint  defendants, 
and  the  plaintiff  is  furnished  no  relief  by  the  amendatory 
act  of  January  11, 1915,  38  Stats.,  791. 

The  Reporter's  statement  of  the  case : 

The  facts  of  the  case  and  the  grounds  of  said  motion  are 
sufficiently  set  forth  in  the  opinion  of  the  court. 

Mr.  William  E.  Harvey  for  the  motion.  King  &  King 
were  on  the  briefs. 

Section  4  of  the  act  of  1891  made  it  the  duty  of  the  At- 
torney General  to  defend  the  interests  of  the  Government 
and  the  Indians.  The  same  section  also  provided  that  in 
cases  which  had  been  examined,  allowed,  and  approved  by 
the  Interior  Department  under  the  act  of  1885,  as  this  claim 
had  been,  judgment  should  be  rendered  for  the  amount 
found  due,  unless  one  or  the  other  parties  to  the  suit  should 
see  fit  to  elect  to  reopen  the  same.  The  papers  in  the  court 
at  this  time  disclosed  the  fact  that  the  depredation  had  been 
committed  by  the  Sioux  and  Cheyenne  Indians,  but  instead 
of  filing  a  plea  of  nonjoinder  of  the  Sioux  the  attorneys 
for  the  claimant  and  the  Assistant  Attorney  General  en- 
tered into  a  "  Stipulation  of  facts  in  allowed  claims," 
whereby  it  was  agreed  that  the  facts  recited  were  shown 
from  the  original  papers,  evidence,  records,  and  reports 
from  governmental  departments  on  file  in  the  office  of  the 
clerk  of  said  court.  Said  stipulation  also  provided  "that 
neither  the  said  claimant  nor  the  United  States  elects  to 
reopen  said  case  and  try  the  same  before  the  court,  but  the 
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claimant  is  willing  to  accept  said  allowance  in  full  satis- 
faction and  settlement  of  said  claim,11  etc.  (See  Santon- 
stall  v.  Russell,  152  U.  S.,  628,  630;  Anderson  v.  Watt,  138 
U.  S.,  694.) 

Said  stipulation  was  a  joint  pleading  by  the  parties 
whereby  they  mutually  agreed  to  accept  the  amount  which 
had  been  allowed,  and  the  concluding  paragraph  is  a  prayer 
for  judgment  against  the  Sioux  and  Cheyenne  Indians,  and 
it  was  so  treated  by  the  court 

That  it  was  so  considered  by  the  court  is  evidenced  by  the 
fact  that  on  January  4,  1893,  the  court  entered  judgment 
against  the  United  States  and  the  Sioux  and  Cheyenne  In- 
dians. We  submit  that  this  stipulation  cured  any  defect  in 
the  original  petition  and  that  the  Sioux  from  and  after  the 
date  of  the  filing  of  said  stipulation  in  the  court,  on  No- 
vember 28,  1892,  were  parties  to  the  suit.  It  will  be  noted 
that  at  the  date  this  stipulation  was  filed  and  at  the  date 
the  judgment  was  rendered  the  statute  of  limitations  under 
the  original  grant  of  jurisdiction  had  not  expired.  Subse- 
quent to  the  running  of  the  statute  of  limitation  a  motion 
for  new  trial  was  made  by  the  defendants,  based  upon  the 
fact  that  the  court  was  without  jurisdiction  to  consider  the 
claim  because  the  claimant  was  not  a  citizen  of  the  United 
States.  Thus  the  case  rested  until  after  the  passage  of  the 
act  of  January  11,  1915.  Should  the  court  hold  upon  the 
foregoing  statement  of  fact  that  the  Sioux  were  not  parties 
to  the  action  under  the  jurisdictional  act  of  March  3,  1891, 
then  the  claimant  insists  that  he  has  the  right  to  bring  them 
in  under  the  act  of  January  11, 1915,  38  Stats.,  791. 

Mr.  George  T.  Stormont,  with  whom  was  Assistant  At- 
torney General  Huston  Thompson,  opposed. 

Per  Curiam  : 

A  motion  is  made  by  the  plaintiff  for  leave  to  amend  the 
petition  filed  in  this  cause  by  naming  as  parties  defendant 
the  Sioux  Tribe  of  Indians. 

The  original  petition  filed  in  this  case  by  the  decedent,  who 
was  then  living,  on  April  27, 1891,  alleged  two  depredations, 
in  August  and  October,  1869,  whereby  11  mules  and  3  sets 
of  harness  were  taken  by  Cheyennes.   The  defendants  named 
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in  the  petition  were  the  United  States  and  the  Cheyenne 
Tribe  of  Indians.  Subsequently,  in  July,  1895,  an  amended 
petition  was  filed  by  the  administrator  of  Merravale  which 
makes  defendants  the  United  States  and  the  Cheyenne  Tribe 
of  Indians  and  follows  the  original  petition  with  the  further 
averment  that  claimant  was  duly  appointed  administrator. 
Again,  in  June,  1897,  the  present  claimant  filed  an  amended 
petition  making  parties  defendant  the  United  States  and  the 
Cheyenne  Tribe  of  Indians  and  also  following  the  averments 
of  the  original  petition.  Both  amended  petitions  alleged 
depredations  in  August  and  October,  1869,  by  Cheyennes, 
and  state  the  same  property  that  is  mentioned  in  the  original 
petition. 

This  claim  having  come  from  the  Indian  Office,  there  was 
a  stipulation  that  neither  the  plaintiff  nor  the  defendants 
chode  to  reopen  the  case,  and  there  was  a  further  stipulation 
by  counsel  representing  the  respective  parties  that  the  depre- 
dations which  resulted  in  the  plaintiff's  loss  were  committed 
by  the  Cheyennes  and  Sioux.  The  case  was  submitted  to  the 
court  upon  a  motion  for  judgment,  and  a  judgment  was  ren- 
dered against  the  United  States  and  the  said  Sioux  and 
Cheyennes  for  the  amount  found  due  by  the  Commissioner 
of  Indian  Affairs.  Said  judgment  was  rendered  on  January 
4,  1893.  Thereafter,  in  November,  1894,  a  motion  was  filed 
by  the  Government  for  a  new  trial,  one  of  the  grounds  of  the 
motion  being  that  the  depredation  which  formed  the  basis 
of  the  suit  was  not  committed  by  the  Sioux  Tribe  of  Indians. 
In  the  defendants'  brief,  filed  in  support  of  their  motion  for 
new  trial,  it  is  pointed  out  that  the  petition  in  this  court 
makes  the  Cheyennes  alone  parties  defendant,  and  that  u  the 
Sioux  are  not  named  in  the  pleadings  of  this  court.'7  The 
question  thus  raised  was  discussed  in  the  brief  for  claimant 
on  the  motion  for  new  trial.  The  motion  for  new  trial  was 
thereafter  granted,  and  subsequently  the  case  was  dismissed 
out  of  this  court  for  want  of  proof  of  citizenship.  It  may 
be  conceded  that  the  question  of  citizenship  was  the  one  prin- 
cipally considered  by  the  court  in  granting  the  new  trial, 
though  it  does  not  appear  that  the  other  grounds  assigned 
were  not  also  considered.  After  the  act  of  January  11, 1915, 
88  Stats.,  791,  the  case  was  again  restored  to  the  docket,  and 
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the  motion  now  under  consideration  was  filed  on  December 
8,  1916. 

The  amendment  now  sought  is  to  make  the  Sioux  Indians 
also  defendants,  it  appearing  that  the  depredation  in  August 
was  by  Cheyennes  alone  and  the  depredation  in  October  was 
committed  by  Sioux  and  not  by  Cheyennes.  In  other  words, 
there  were  two  depredations  committed  by  two  distinct  tribes 
or  bands  of  Indians.  In  the  Martinez  case,  195  U.  S.,  469,  it 
was  held  that  a  tribe  of  Indians  not  originally  named  in  the 
petition  can  not  be  brought  into  the  action  by  amended  peti- 
tion after  the  limitation  prescribed  by  the  act  had  run.  It 
is,  however,  insisted  by  the  plaintiff  that  the  court  should 
allow  the  amendment  and  render  judgment  accordingly, 
because,  he  insists,  first,  that  the  Sioux  were  made  parties 
to  this  suit  prior  to  the  running  of  the  statute  of  limitation 
under  the  provisions  of  the  Indian  depredation  act,  and, 
second,  that  this  case  is  pending  in  this  court  now  by  virtue 
of  the  act  of  January  11, 1915,  38  Stats.,  791,  and,  he  argues, 
that  the  time  for  filing  a  petition  under  the  last-named  act 
has  not  expired.  There  is  no  merit  in  either  of  these  con- 
tentions in  the  present  case.  The  original  petition  and  two 
subsequent  amended  petitions  in  this  court  named  the 
Cheyenne  Indians  as  defendants,  and  if  it  was  allowable  to 
amend  and  if  an  amendment  was  actually  made  as  claimed 
under  the  Indian  depredation  act  by  making  the  Sioux  de- 
fendants, the  effect  of  the  amendment  was  to  charge  the 
depredations  alleged  to  both  tribes  or  bands  of  Indians.  In- 
stead of  showing  a  depredation  by  one  band  it  was  in  effect 
the  allegation  of  a  joint  depredation  by  two  bands,  and  that 
allegation  is  not  sustained  by  the  proof.  Neither  of  the 
depredations  was  committed  by  both  bands.  If  the  amend- 
ment were,  therefore,  made,  the  court  would  have  to  find 
that  under  the  facts  one  depredation  was  committed  by  the 
Cheyennes  and  the  other  by  the  Sioux,  and  it  could  not 
render  two  judgments  upon  one  petition,  one  against  one 
defendant  and  the  other  against  the  other  defendant.  In 
such  case  it  would  render  judgment  against  the  Cheyennes 
because  they  were  originally  named  and  the  proofs  show  a 
depredation  by  the  Cheyennes.    While  the  right  of  amend- 
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ment  is  liberal,  it  is  uniformly  held  that  a  party  can  not  be 
brought  in  by  amendment,  and  judgment  be  given  against 
the  party  so  brought  in,  to  the  exclusion  of  the  original 
party.  It  is  not  allowable  to  make  an  entire  change  of  par- 
ties, and  a  petition  in  a  suit  against  the  Cheyennes  alone 
can  not  be  made  a  support  for  a  judgment  against  the  Sioux 
by  the  process  of  amending  the  petition  so  as  to  make  the 
Sioux  joint  defendants  when  the  proof  shows  they  are  alone 
responsible  for  one  of  the  alleged  depredations.  Assuming, 
therefore,  that  some  action  was  taken  prior  to  the  running 
of  the  statute  of  limitation  it  was  not  such  action  as  kept 
alive  the  claim  against  the  Sioux. 

A  new  petition  could  have  been  filed  under  the  Indian 
depredation  act  within  the  statutory  time  which  would  have 
preserved  the  rights  of  the  plaintiff  under  the  claim  of  dep- 
redation by  the  Sioux,  but  no  such  petition  was  filed,  and  an 
attempt  was  made  to  make  the  Sioux  the  defendants  to  a 
petition  alleging  a  depredation  by  Cheyennes,  and  thereby, 
if  the  amendment  was  allowable,  the  petition  was  changed 
from  one  against  the  Cheyennes  alone  to  one  against  both 
the  Cheyennes  and  Sioux.  The  facts  do  not  sustain  such  a 
petition.  Nor  is  the  alleged  right  saved  by  the  amendatory 
act  above  referred  to.  The  act  amended  the  Indian  depre- 
dation act  and  required  the  court  to  reinstate  cases  which 
had  been  dismissed  for  want  of  proof  of  citizenship.  It 
has  a  proviso,  "  That  nothing  in  this  act  shall  be  construed 
to  authorize  the  presentation  of  any  other  claims  than  those 
upon  which  suit  has  heretofore  been  brought  in  the  Court  of 
Claims."  There  has  never  been  a  suit  brought  against  the 
Sioux  for  the  depredation  of  October,  1869,  independently 
of  an  attempted  amendment  to  the  petition  against  the 
Cheyennes.  For  the  reasons  stated  that  amendment  did  not 
allege  in  fact  or  in  effect  a  cause  of  action  against  the  Sioux 
alone.  If  the  amendment  was  made  it  simply  averred  a  joint 
depredation,  and  the  court  would  be  powerless  to  render 
two  separate  judgments  under  the  petition,  which  would  be 
essential  under  the  facts  of  the  case  to  granting  the  relief 
prayed. 

Having  failed  to  bring  suit  properly  against  the  Sioux 
under  the  Indian  depredation  act  the  plaintiff  can  get  no  aid 
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from  the  amendatory  act  It  follows  that  the  motion  must 
be  overruled,  and  a  judgment  should  be  rendered  upon  the 
original  petition  against  the  Cheyennes  and  claim  for  the 
depredation  committed  by  the  Sioux  must  be  dismissed. 


DUDLEY  W.  KNOX  v.  THE  UNITED  STATES. 

[No.  83108.    Decided  January  8, 1917.] 
On  the  Proof 8. 

Navy  pay.— This  is  a  suit  of  a  lieutenant  commander  of  the  Navy  for 
additional  pay  on  account  of  services  as  aid  to  a  rear  admiral 
under  the  act  of  May  13,  1908,  35  Stat,  128. 

Duties  of  aid  defined. — An  aid  in  the  Navy  is  an  officer  legally  ordered 
to  duty  with  an  admiral,  vice  admiral,  or  real  admiral  to  per- 
form for  him  strictly  personal,  confidential,  and  routine 
duties. 

Statutory  construction. — No  officer  above  the  rank  of  lieutenant  in 
the  Navy  is  entitled  to  pay  as  aid  to  a  rear  admiral  under 
the  act  of  May  13,  1908,  supra,  fixing  the  pay  of  aids,  and 
prior  statutes  assimilating  the  ranks  in  the  Army  and  Navy 
are  not  disturbed  by  said  act 

The  case  of  Frucht,  49  0.  Cls.,  570,  distinguished. 
The  Reporter's  statement  of  the  case: 

Mr.  George  A.  King  for  the  claimant.  King  &  King  were 
on  the  briefs. 

This  is  a  claim  for  additional  pay  of  a  naval  officer  at 
the  rates  prescribed  by  law  for  an  aid  to  a  rear  admiral. 

The  claim  is  based  upon  that  clause  of  the  Navy  pay 
statute  of  May  13,  1908,  35  Stat.  128,  which  provides : 

"Aids  to  rear  admirals  embraced  in  the  nine  lower  num- 
bers of  that  grade  shall  each  receive  $150  additional  per 
annum,  and  aids  to  all  other  rear  admirals,  $200  additional 
per  annum  each." 

The  claimant  in  this  case  was  by  order  of  the  Secretary 
of  the  Navy,  dated  May  26,  1909,  ordered  to  report  to  the 
commander  in  chief  of  the  Pacific  Fleet  "for  duty  on  his 
personal  staff  as  fleet  ordnance  officer."  He  performed  that 
duty  under  this  and  succeeding  orders. 
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After  a  tour  of  duty  as  aid  to  a  rear  admiral  commandant 
of  a  navy  yard,  he  was  again  directed  to  report  for  duty  as 
fleet  ordnance  officer  on  the  staff  of  the  commander  in  chief 
of  the  Atlantic  Fleet. 

The  claim  divides  itself  into  two  parts,  the  first  as  aid 
and  fleet  ordnance  officer  to  the  commander  in  chief,  first 
of  the  Pacific  Fleet  and  then  of  the  Atlantic  Fleet,  and 
second  as  aid  to  a  rear  admiral  commandant  of  a  navy  yard. 

The  first  order  directing  the  claimant  to  report  for  aid's 
duty  directed  him  to  report  to  the  commander  in  chief  of  the 
Pacific  Fleet  "for  duty  on  his  personal  staff  as  fleet  ord- 
nance officer." 

The  officer  is  designated  by  Navy  Regulations  as  a  mem- 
ber of  the  personal  staff  of  the  commander  in  chief,  during 
the  period  in  question,  1909,  1910,  1911,  and  1912,  Navy 
Regulations,  edition  1909: 

"  395.  (1)  The  chief  of  staff,  flag  secretary,  fleet  ordnance 
officer,  fleet  engineer,  flag  lieutenant,  and  aid  shall  constitute 
the  personal  staff  of  the  commander  in  chief  of  a  fleet. 

"396.  (2)  A  rear  admiral  when  ordered  to  command  a 
fleet  may,  at  his  discretion,  nominate  to  the  Secretary  of 
the  Navy  a  line  officer  not  below  the  rank  of  lieutenant  com- 
mander to  serve  on  his  staff  as  fleet  engineer ;  line  officers  not 
above  the  rank  of  lieutenant  commander  to  serve  as  flag 
secretary  and  as  fleet  ordnance  officer;  a  line  officer  not  above 
the  rank  of  lieutenant  to  serve  as  flag  lieutenant  and  fleet 
signal  officer;  and  a  line  officer  junior  to  the  flag  lieutenant 
to  serve  as  aid  and  fleet  athletic  officer." 

It  is  clear  from  the  response  made  by  the  Secretary  of  the 

Navy  to  a  call  by  this  court,  as  well  as  from  the  Navy  Reg- 
ulations, and  above  all  from  the  designation  of  this  officer  in 
the  Navy  Register  that  such  officers  are  regarded  and  treated 
by  the  department  as  "  aids." 

The  Navy  Registers  covering  the  period  during  which  this 
officer  was  on  duty  on  the  personal  staff  of  a  rear  admiral 
commanding  a  fleet  throughout  contain  his  name: 

"  U.S.  Pacific  Fleet 
******* 

"  Lieutenant  Commander  Dudley  W.  Knox,  Aid — Fleet 
Ordnance  Officer." 
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It  is  thus  seen  that  this  officer,  while  fleet  ordnance  officer, 
was  officially  designated  as  "aid." 

Under  the  law  as  it  existed  prior  to  1908  any  right  of  aids 
in  the  Navy  to  receive  additional  pay  depended  entirely  upon 
Army  statutes  and  upon  the  law  assimilating  the  pay  of  naval 
officers  to  that  of  Army  officers.  The  question  arose  whether 
to  entitle  an  officer  to  pay  as  an  aid  it  was  necessary  that  he 
be  specifically  designated  by  that  title. 

The  Supreme  Court  stated  in  Miller  v.  United  States,  208 
U.  S.  32;  that  a  flag  lieutenant,  even  though  not  designated 
by  the  name  of  aid,  "  is  to  all  intents  an  aid  to  the  rear  ad* 
miral." 

This  case  is  stronger  than  the  Miller  case  because  here  the 
Navy  Begister,  an  official  publication,  issued  under  authority 
of  the  Navy  Department,  in  terms  designated  this  officer 
as  "  aid." 

Moreover,  the  testimony  of  both  himself  and  the  rear 
admiral  under  whom  he  served  part  of  the  time,  distinctly 
shows  that  the  character  of  his  duties  was  of  the  personal 
character  which  is  expressed  in  the  term  "  aid." 

Thus  both  the  intent  of  the  law  and  the  terms  in  which 
the  claimant  was  officially  designated  show  that  he  is  clearly 
entitled  to  be  paid  the  additional  pay  prescribed  by  law  to  an 
aid  to  a  rear  admiral.  The  question  is  much  simpler  than  was 
presented  to  the  courts  in  the  cases  of  Owsley,  38  C.  Cls.,  82; 
196  U.  S.,  327;  and  Miller,  41  C.  Cls.,  400;  208  U.  S.,  32. 
Those  cases  arose  under  statutes  which  said  nothing  about 
aids  to  rear  admirals,  but  did  say  that  aids  to  major  generals, 
in  the  Army  should  have  certain  additional  pay,  and  that 
naval  officers  should  have  the  same  pay  as  Army  officers 
of  corresponding  rank. 

The  present  law  gives  additional  pay  to  aids  to  rear  ad- 
mirals. It  places  no  qualifications  upon  the  right  to  such 
additional  pay. 

The  only  question  is,  Was  the  officer  an  aid?  In  this  case 
that  question  is  clearly  answered  in  the  affirmative,  both  by 
the  character  of  his  duties  and  by  his  official  designation  in 
the  Navy  Begister. 

The  claimant  is  therefore  clearly  entitled  to  pay  during 
his  tours  of  duty  as  aid  and  fleet  ordnance  officer  on  the 
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personal  staff  of  the  commander  in  chief,  first  of  the  Pacific 
Fleet  and  afterwards  of  the  Atlantic  Fleet. 

The  character  of  duty  performed  by  the  claimant  while 
aid  to  a  rear  admiral  commanding  a  naval  station  is  shown 
by  the  testimony  of  himself  and  of  Bear  Admiral  Oster- 
haus,  to  whom  he  was  aid.  They  bring  his  case  clearly 
within  the  decisions  of  this  court  in  Frucht,  49  C.  Cls.,  570, 
and  of  the  comptroller  in  Swanson,  18  Comp.  Dec,  721,  723. 

Mr.  Richard  P.  Whiteley,  with  whom  was  Mr.  Assistant 
Attorney  General  Huston  Thompson,  for  the  defendants. 

Hay,  Judge,  reviewing  the  facts  found  to  be  established, 
delivered  the  opinion  of  the  court : 

This  is  the  case  of  a  lieutenant  commander  in  the  Navy 
who  was  ordered  by  the  Secretary  of  the  Navy  to  report  to 
the  commander  in  chief  of  the  United  States  Pacific  Fleet  for 
duty  on  his  personal  staff  as  fleet  ordnance  officer.  He  now 
claims  that  in  addition  to  the  regular  pay  of  his  rank  he  is 
entitled  to  receive  $200  per  annum  as  aid  by  virtue  of  the 
act  of  May  13,  1908,  35  Stat.  L.,  128.  In  other  words,  he 
claims  that  by  virtue  of  his  appointment  as  fleet  ordnance 
officer  he  became  an  aid  of  the  commander  in  chief  of  the 
United  States  Pacific  Fleet  and  is  entitled  to  the  additional 
pay  of  an  aid. 

The  plaintiff  also  claims  pay  as  an  aid  to  the  rear  admiral 
commanding  Mare  Island  Navy  Yard. 

During  the  whole  time  for  which  he  claims  pay  as  aid  he 
was  a  lieutenant  commander  in  the  Navy. 

There  is  no  statute  authorizing  the  appointment  of  aida 
to  admirals,  vice  admirals,  and  rear  admirals  of  the  Navy. 
All  of  the  statute  law  on  the  subject  of  aids  pertains  to  the 
appointment  of  aids  to  major  and  brigadier  generals  of  the 
Army.  Revised  Statutes,  section  1098,  fixes  the  rank  and 
number  of  aids  to  major  and  brigadier  generals  of  the  Army. 
Revised  Statutes,  section  1261,  fixes  the  pay  of  aids  to  major 
and  brigadier  generals  of  the  Army.  The  act  of  March  3, 
1899,  30  Stat.  L.,  1007,  does  not  mention  the  pay  of  aids  in 
the  Navy,  but  prescribes  that  the  pay  of  line  officers  of  the 
Navy  shall  be  the  same  as  that  of  line  officers  of  the  Army. 
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Under  the  last -mentioned  statute  the  pay  of  an  aid  in  the 
Navy  was  decided  to  be  the  same  as  that  of  an  aid  in  the 
Army.    United  States  v.  Miller,  208  U.  S.,  32. 

The  said  act  of  May  13, 1908,  supra,  fixes  the  pay  of  aids 
in  the  Navy,  but  does  no  more. 

There  is  nowhere  in  the  statutes,  nor  in  the  regulations 
of  the  War  or  Navy  Departments,  any  definition  of  what  an 
aid  is  within  the  meaning  of  said  act  of  May  13, 1908.  Nor 
are  the  duties  of  an  aid,  in  the  meaning  of  the  law,  set  out 
in  either  the  statutes  or  regulations  of  the  departments.  Nor 
in  any  decision  of  this  court  or  of  the  Supreme  Court  of 
the  United  States  is  it  decided  what  an  aid  to  admirals,  vice 
admirals,  and  rear  admirals  in  the  Navy  is,  within  the  mean- 
ing of  the  statute  fixing  the  pay  of  aids. 

Both  this  court  and  the  Supreme  Court  of  the  United 
States  have  passed  upon  individual  cases  dealing  with  the 
question  of  pay  to  the  aids  in  the  Navy,  but  in  none  of  these 
cases  has  any  general  rule  been  laid  down  to  guide  this  court 
in  the  determination  of  the  question  involved  in  this  case 
and  the  other  cases  submitted  with  it.  Therefore  the  court 
must  determine  what  is  an  aid  within  the  meaning  of  said 
act  of  May  13, 1908. 

For  many  years  aids  of  general  officers  of  the  Army  have 
been  recognized,  and  their  pay,  number,  and  rank  have  been 
fixed  by  law.  The  appointment  of  aids  to  admirals,  vice 
admirals,  and  rear  admirals  of  the  Navy  was  suggested  by 
this  practice  in  the  Army,  and  up  to  the  time  of  the  passage 
of  the  act  fixing  the  pay  of  aids  in  the  Navy  their  pay,  as 
well  as  their  rank,  was  determined  by  the  law  of  the  Army. 
United  States  v.  Crosley,  196  U.  S.,  327.  It  is  therefore 
proper  to  infer  that  the  duties  of  aids  in  the  Navy  were  the 
same  as  those  of  aids  in  the  Army,  and  if  the  duties  of 
Army  aids  are  well  understood  it  will  not  be  difficult  to  as- 
certain the  duties  of  aids  in  the  Navy. 

Farrow's  Military  Encyclopedia  defines  an  aid  to  be  "an 
officer  who  may  be  regarded  as  a  kind  of  superior  confidential 
attendant  upon  a  general  in  active  service.  The  aide-de- 
camp is  the  organ  of  the  general.  An  aide-de-camp  also 
acts  as  secretary  to  the  general,  and  assists  him  in  his  corre- 
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spondence  when  he  is  not  specifically  military  secretary.  He 
aids  likewise  in  dispensing  the  courtesies  of  the  general's 
house  or  tent." 

The  Standard  Dictionary  defines  an  aid  to  be  a  an  officer 
who  receives  and  transmits  the  orders  of  a  general  and  per- 
forms for  him  other  confidential  service." 

The  Encyclopedia  Britannica  defines  him  to  be  "  an  officer 
of  the  personal  staff  of  a  general,  who  acts  as  his  confidential 
secretary  in  routine  matters." 

Bear  Admiral  Osterhaus  in  his  testimony  in  this  case,  in 
describing  the  duties  of  the  plaintiff  whom  he  had  detailed 
as  his  aid,  says  "  he  was  strictly  my  personal  aid,  and  per- 
formed many  personal  acts  which  I  would  not  feel  called 
upon  to  request  of  any  of  the  other  officers  attached  to  the 
station  at  that  time." 

It  seems  to  the  court  that  an  aid  to  an  admiral  in  the 
Navy,  whose  pay  is  provided  for  in  said  act  of  May  13, 
1908,  is  an  officer  legally  ordered  to  duty  with  an  admiral, 
vice  admiral,  or  a  rear  admiral  to  perform  for  him  strictly 
personal,  confidential,  and  routine  duties. 

These  duties  can  not  be  combined  with  the  duties  of  a 
fleet  ordnance  officer  or  any  other  officer  who  has  other  duties 
to  perform  separate  and  distinct  from  those  of  an  aid.  A 
fleet  ordnance  officer  has  certain  specified  duties  to  perform 
entirely  separate  and  distinct  from  the  duties  of  an  aid. 
This  is  well  pointed  out  in  the  testimony  of  Bear  Admiral 
Osterhaus  in  this  case.  This  principle  is  recognized  in  the 
Navy  Begulations,  which  provide  what  officers  shall  consti- 
tute the  staff  of  the  commander  in  chief  of  a  fleet. 

"395.  (1)  The  chief  of  staff,  flag  secretary,  fleet  ordnance 
officer,  fleet  engineer,  flag  lieutenant,  and  aid  shall  constitute 
the  personal  staff  of  the  commander  in  chief  of  a  fleet." 

In  this  case  the  order  of  the  Secretary  of  the  Navy  was 
that  the  plaintiff  should  "  report  to  the  commander  in  chief 
of  the  United  States  Pacific  Fleet  for  duty  on  his  personal 
staff  as  fleet  ordnance  officer."  He  was  not  ordered  to  report 
for  duty  as  fleet  ordnance  officer  and  aid.  Nothing  in  his 
orders  contemplated  his  performing  the  duties  of  aid  and 
he  could  not  become  an  aid  entitled  to  pay  as  such  under  the 
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statute  merely  by  being  called  an  aid  by  his  commanding 
officer,  or  by  having  the  word  "  aid  "  affixed  to  his  name  in 
the  Naval  Register. 

It  seems  clear  that  this  officer  was  not  an  aid  who  was 
legally  entitled  to  the  additional  pay  provided  for  aids  in 
said  act  of  May  13,  1908. 

An  officer  of  the  Army  with  rank  above  captain  could  not 
legally  receive  the  additional  pay  provided  for  aid*;  to  major 
and  brigadier  generals,  and  before  the  passage  of  the  act 
fixing  the  additional  pay  of  aids  in  the  Navy  the  same  rule 
was  followed  in  the  Navy.  Does  said  act  of  May  13,  1908, 
change  the  qualifications  necessary  for  aids  in  the  Navy? 
Revised  Statutes,  section  1098,  prescribes  the  qualifications  of 
an  officer  of  the  Army  to  become  legally  an  aid  to  a  major 
general,  one  of  which  is  that  he  shall  not  be  above  the  rank 
of  captain.  It  follows  (no  statute  or  regulation  having 
changed  the  qualifications  of  aids  in  the  Navy),  assimilating 
the  ranks,  that  no  officer  above  the  rank  of  lieutenant  in  the 
Navy  can  be  entitled  to  pay  as  aid  to  a  rear  admiral.  It 
seems  to  the  court  that  Congress  when  it  fixed  the  pay  for 
aids  in  the  Navy  must  have  had  in  mind  the  qualifications 
which  at  that  time  were  prescribed  for  aids  in  the  Army  and 
which  up  to  that  time  had  been  the  qualifications  for  aids 
in  the  Navy.  Surely  Congress  never  contemplated  that  an 
attempt  would  be  made  to  have  all  officers  on  the  personal 
staff  of  admirals,  of  whatever  rank  and  in  the  performance 
of  whatever  duties,  paid  as  aids.  Such  l  construction  of  the 
statute  as  that  now  insisted  upon  would  go  far  beyond  the 
intent  of  Congress  and  would  automatically  entitle  to  addi- 
tional pay  a  large  number  of  officers  never  intended  by  Con- 
gress to  enjoy  the  benefit  of  the  statute. 

At  the  time  the  plaintiff  was  ordered  to  duty  at  Mare 
Island  Navy  Yard  he  was  a  lieutenant  commander  and  was 
not  eligible  to  be  appointed  as  aid ;  nor  does  the  order  order- 
ing him  to  duty  at  that  yard  designate  him  as  aid,  and  no 
order  of  the  commandant  of  the  yard  could  have  made  him 
eligible. 

While  it  is  not  pertinent  to  this  case,  yet  as  there  are 
other  cases  now  before  this  court  for  decision  in  which  the 
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question  is  pertinent  it  will  be  proper  for  the  court  to  in- 
quire how  aids  to  admirals  can  be  legally  ordered  to  duty  as 
such.  The  appointment  of  aids  for  the  different  admirals 
of  the  Navy  is  provided  for  in  the  Naval  Regulations.  Upon 
examination  of  those  regulations  it  will  be  seen  that  in  all 
CLses  aids  must  be  nominated  to  the  Secretary  of  the  Navy 
by  the  officers  under  whom  they  are  to  serve. 

Nomination  does  not  mean  appointment,  and  the  regula- 
tions evidently  intend  that  the  Secretary  of  the  Navy  shall 
pass  upon  these  nominations.  The  commanding  officer  of  a 
fleet  has  no  power  to  appoint  an  aid  for  a  rear  admiral  com- 
manding a  division;  the  right  to  nominate  is  in  the  rear 
admiral  to  whom  the  aid  is  to  be  appointed,  and  any  orders 
issued  by  a  commander  in  chief  of  a  fleet  is  without  au- 
thority and  confers  no  rights  on  the  officer  so  ordered.  The 
appointment  is  void  ab  initio. 

It  may  be  claimed  that  the  Frucht  Case,  49  Ct.  Cls.,  570, 
is  in  conflict  with  this  view.  But  a  careful  examination  of 
that  case  will  disclose  the  fact  that  Frucht  was  a  lieutenant 
in  the  Navy  of  eligible  rank  to  fill  the  position  of  aid,  and 
was  ordered  by  the  Secretary  of  the  Navy  to  report  to  a 
rear  admiral,  commandant  of  a  navy  yard,  to  perform  such 
duty  as  the  commandant  might  assign  him;  and  this  court 
very  properly  decided  that  the  order  of  the  Secretary  was 
sufficient  authority  to  the  commandant  of  the  yard  to  assign 
the  officer  to  duty  as  his  aid. 

The  mere  fact  that  the  officer  so  appointed  performed  the 
duties  of  the  position  does  not  confer  upon  him  the  right 
to  draw  the  pay  attached  to  it.  If  it  were  otherwise  officers 
of  the  Government  who  had  no  authority  to  act  might  ap- 
point persons  to  legal  offices,  and  these  persons  might  con- 
tinue to  be  paid  by  the  Government  until  the  illegality  of 
their  appointments  was  discovered.  A  naval  officer  is  pre- 
sumed to  know,  indeed  it  is  his  bounden  duty  to  know,  the 
regulations  of  the  Navy;  and  while  he  might  have  to  obey 
an  order  of  his  superior  officer  he  would  do  so  knowing  full 
well  that  he  would  not  be  entitled  to  additional  pay  for  per- 
forming the  duties  of  a  position  to  which  he  was  appointed 
by  illegal  authority. 
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It  follows,  therefore,  that  the  plaintiff  can  not  recover  in 
this  case,  and  a  dismissal  of  his  petition  is  adjudged. 
All  the  judges  concur. 


In  the  following  cases  the  parties  were  represented  by  the 
same  counsel  as  in  the  preceding  case  of  Knox  v.  United 
States: 

RIDLEY  McLEAN  v.  THE  UNITED  STATES. 

[No.  82828.    Decided  January  8,  1017.) 

Per  Curiam: 

This  is  the  case  of  a  lieutenant  commander  in  the  Navy 
claiming  additional  pay  as  aid  and  who  served  as  fleet  ord- 
nance officer  to  a  rear  admiral  in  the  Navy. 

Under  the  decision  in  the  case  of  Knox  v.  United  States, 
ante,  p.  22,  the  plaintiff  is  not  eligible  for  appointment  as  aid, 
and  therefore  his  petition  is  dismissed. 


JOHN  T.  TOMPKINS  v.  THE  UNITED  STATES. 

[No.  82829.    Decided  January  8,  1917.] 

Per  Curiam: 

This  is  the  case  of  a  lieutenant  commander  in  the  Navy 
claiming  additional  pay  as  aid  and  who  served  as  flag  lieu- 
tenant and  aid  under  orders  from  the  commander  of  the 
United  States  Pacific  Fleet 

Under  the  decision  in  the  case  of  Knox  v.  United  States, 
ante,  p.  22,  the  plaintiff  was  not  legally  appointed  aid  and  was 
not  eligible  for  such  appointment  Therefore,  his  petition  is 
dismissed. 


THOMAS  T.  CB AVEN  v.  THE  UNITED  STATES. 

[No.  82959.    Decided  January  8,  1917.] 

Per  Curiam  : 

This  is  the  case  of  a  lieutenant  commander  in  the  Navy 
who  is  claiming  pay  as  aid  to  a  rear  admiral. 
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Under  the  decision  in  the  case  of  Knox  v.  United  States, 
ante j  p.  22,  he  is  not  eligible  as  aid,  and  therefore  his  petition 
is  dismissed. 


LEIGH  C.  PALMER  v.  THE  UNITED  STATES. 

[No.  32969.    Decided  January  8,  1917.] 

Per  Cubiam: 

This  is  a  case  of  a  lieutenant  in  the  Navy  who  was  or- 
dered by  the  commander  in  chief  of  the  United  States  At- 
lantic Fleet  to  report  to  a  rear  admiral  commanding  the 
Fourth  Division  of  the  Atlantic  Fleet,  and  is  claiming  addi- 
tional pay  as  aid  to  said  rear  admiral. 

This  officer  was  not  nominated  as  aid  to  the  Secretary  of 
the  Navy  by  the  commander  in  chief  of  the  United  States 
Atlantic  Fleet  nor  by  the  rear  admiral  commanding  the 
Fourth  Division  of  the  fleet. 

Under  the  decision  in  the  case  of  Knox  v.  United  States, 
ante,  p.  22,  the  plaintiff  was  not  legally  appointed  aid,  and 
therefore  can  not  recover  for  the  additional  pay  claimed  by 
him. 

It  is  ordered  that  his  petition  be,  and  the  same  is  hereby, 
dismissed. 


JEHU  V.  CHASE  v.  THE  UNITED  STATES. 

[No.  82974.    Decided  January  8,  1917.] 

Per  Cubiam: 

This  is  a  case  in  which  a  lieutenant  commander  was  or- 
dered by  the  commander  of  the  United  States  Atlantic  Fleet 
to  duty  with  the  command  of  the  Third  Squadron  of  the 
United  States  Pacific  Fleet  for  such  duty  as  he  might  assign 
him,  and  he  was  assigned  to  duty  as  flag  secretary,  and  claims 
additional  pay  as  aid  to  a  rear  admiral  of  the  Navy. 

This  case  is  governed  by  the  case  of  Knox  v.  United  States, 
ante,  p.  22,  in  which  it  was  decided  that  the  commander  of 
a  fleet  had  no  power  to  appoint  an  aid  for  a  rear  admiral; 
and,  moreover,  this  officer  being  a  lieutenant  commander  was 
not  eligible  to  the  appointment  of  aid. 

The  petition  of  the  plaintiff  is  therefore  dismissed. 
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JAMES  M.  HELM  v.  THE  UNITED  STATES. 

[No.  3286a    Decided  January  8,  1917.] 

Per  Curiam: 

This  is  a  case  where  a  captain  in  the  Navy  was  ordered 
to  the  Boston  Navy  Yard  for  duty  as  captain  of  the  yard 
and  claims  additional  pay  as  aid  to  the  rear  admiral  who  was 
in  command  of  the  yard. 

This  case  is  governed  by  the  decision  in  the  case  of  Knom 
v.  United  States,  ante,  p.  22.  The  plaintiff  at  the  time  he 
was  ordered  for  duty  was  a  captain  in  the  Navy  and  was  not 
eligible  for  appointment  as  aid. 

The  petition  of  the  plaintiff  is  therefore  dismissed. 


STEPHEN  M.  KATZER  v.  THE  UNITED  STATES. 

[No.  83100.    Decided  January  8,  1917.] 

On  the  Proofs. 

Paymaster's  clerk;  mileage. — This  is  a  claim  of  a  paymaster's  clerk 
in  the  Navy  for  mileage  under  an  appointment  by  the  Secre- 
tary of  the  Navy  in  which  the  plaintiff  was  required  to 
proceed  to  Newport,  R.  I.,  at  his  own  expense. 

Same. — The  right  of  an  officer  of  the  Navy  (which  Includes  pay- 
master's clerks)  to  the  emoluments  and  allowances  pertain- 
ing to  his  office  and  prescribed  by  the  statute  is  fixed,  and  the 
appointing  power  can  not  attach  conditions  which  have  the 
effect  of  depriving  him  of  what  the  law  authorizes  him  to 
receive. 

Appointment. — Plaintiff  having  reported  to  the  Mare  Island  Navy 
Yard  as  ordered,. and  being  found  qualified,  accepted  the 
appointment  and  executed  the  oath  of  office,  was  from 
that  date  "  holding  appointment  in  accordance  with  law/'  as 
required  by  the  act  of  June  24,  1910,  86  Stat,  006. 

Statutes  construed.— The  act  of  March  3,  1901,  31  Stat,  1029,  repeals 
section  1506,  Revised  Statutes,  only  as  to  the  amount  pe** 
mile  allowed  to  officers  for  mileage,  but  does  not  repeal  the 
provision  that  "no  officer  shall  be  paid  mileage  except  for 
travel  actually  performed  at  his  own  expense  and  in  obedi- 
ence to  orders," 


■ween.]  Katzer  v.  U.  S.  93 

Oplmloa   •!   tb«   Coirt. 

The  Reporters  statement  of  the  case: 

Mr.  George  A.  King  for  the  plaintiff.  King  <&  King  were 
on  the  briefs. 

Mr.  Richard  P.  Whiteley,  with  whom  was  Mr.  Assistant 
Attorney  General  Huston  Thompson,  for  the  defendants. 

Campbell,  Chief  Justice,  reviewing  the  facts  found  to  be 
established,  delivered  the  opinion  of  the  court : 

This  is  an  action  by  a  paymaster's  clerk  for  mileage. 

The  plaintiff  was  appointed  paymaster's  clerk  on  August  9, 
1913,  by  the  Secretary  of  the  Navy,  whose  order,  addressed 
to  plaintiff  at  Vallejo,  Cal.,  was  as  follows : 

"  1.  Having  been  nominated  by  Paymaster  David  Potter 
for  duty  as  paymaster's  clerk  on  board  the  Minnesota,  vou 
are  authorized  to  report  to  the  commandant,  navy  yard,  Mare 
Island,  Cal.,  for  the  necessary  physical  examination  as  re- 
quired by  Article  8318,  U.  S.  Navy  Regulations,  1913. 

44  2.  If  found  qualified,  the  examining  officer  will  endorse 
such  fact  upon  this  order;  vou  will  execute  the  enclosed  ac- 
ceptance, oath  of  office,  and  beneficiarv  slip;  and  will  proceed 
at  your  own  expense  to  Newport,  R.  I.,  reporting  to  tne  com- 
manding officer  of  the  Minnesota  for  the  above-mentioned 
duty. 

44  3.  Upon  the  completion  of  the  examination  forward  to 
the  Bureau  of  Navigation  a  true  copy  of  this  order  with  all 
endorsements,  together  with  your  acceptance,  oath  of  office, 
and  beneficiary  slip.9' 

There  was  sent  to  plaintiff  on  said  date  by  the  Acting  Sec- 
letary  of  the  Navy  a  telegram,  as  follows: 

44  Nomination  bv  Paymaster  Potter,  duty  Minnesota.  Au- 
thorized report  Mare  Island,  Cal.,  necessary  physical  exami- 
nation. Ii  qualified,  authorized  proceed  at  own  expense  to 
Newport,  R.  I.,  and  report  Minnesota  as  paymaster's  clerk." 

Plaintiff  reported  to  the  commandant  of  the  Mare  Island 
Navy  Yard  and  was  found  qualified  by  the  board  of  medical 
examiners  on  August  11, 1918,  and  on  that  day  accepted  the 
appointment  and  executed  the  oath  of  office.  On  the  13th  day 
of  August,  1913,  he  left  Vallejo  for  Newport  and  duly  report- 
ed for  service.   There  was  a  few  days'  delay  in  getting  aboard 
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the  Minnesota  because  she  had  left  Newport  when  he  arrived 
there,  but  the  delay  is  unimportant  in  this  case. 

The  expense  of  his  travel  to  Newport  at  8  cents  per  mile 
amounts  to  $266.48.  The  question  is  whether  plaintiff  is  en- 
titled to  recover  said  expense  of  travel. 

The  act  of  June  24,  1910,  36  Stats.,  606,  reads  as  follows : 

u  All  paymaster's  clerks  shall,  while  holding  appointment 
in  accordance  with  law,  receive  the  same  pay  and  allowances 
and  have  the  same  rights  of  retirement  as  warrant  officers 
of  like  length  of  service  in  the  Navy." 

The  act  of  March  3, 1901,  31  Stats.,  1029,  provides : 

"That  in  lieu  of  traveling  expenses  and  all  allowances 
whatsoever  connected  therewith,  including  transportation  of 
baggage,  officers  of  the  Navy  traveling  from  point  to  point 
within  the  United  States  under  orders  shall  hereafter  receive 
mileage  at  the  rate  of  eight  cents  per  mile,  distance  to  be  com- 
puted by  the  shortest  usually  traveled  route." 

The  plaintiff's  said  claim  for  mileage  and  for  two  days' 
pay  from  August  11  to  August  13,  designated  as  "  waiting- 
orders  pay,"  was  presented  to  the  Auditor  for  the  Navy  De- 
partment, who  allowed  the  "waiting-orders  pay"  for  two 
days  and  disallowed  the  mileage,  and  the  auditor's  decision 
was  upon  appeal  to  the  comptroller  affirmed. 

It  was  thus  in  effect  held  that  plaintiff  was  "  holding  ap- 
pointment in  accordance  with  law  "  within  the  meaning  of 
said  act  of  1910  on  August  11, 1913,  and  we  think  that  con- 
clusion can  not  be  questioned  under  the  facts.  He  was  al- 
lowed his  salary  from  the  date  of  execution  of  his  oath  of 
office. 

It  is  unnecessary  to  enter  upon  a  discussion  as  to  whether 
plaintiff  was  an  officer  in  the  Navy  or  an  officer  of  the 
United  States.  The  fact  is  he  was  appointed  by  the  head 
of  a  department  under  lawful  authority.  But  in  our  view 
the  rights  of  a  duly  appointed  paymaster's  clerk  under  said 
act  of  1910  are  not  dependent  upon  the  character  of  his 
position.  That  act  prescribes  what  the  pay  and  allowances 
and  certain  other  privileges  or  emoluments  of  paymasters' 
clerks  shall  be.  If  an  act  provided  that  clerks  in  the  office 
of  the  Auditor  for  the  War  Department  should  receive  the 
same  pay  and  allowances  as  warrant  officers  in  the  Navy, 
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we  would  not  inquire  whether  the  clerks  were  officers  in  the 
Navy  any  more  than  we  would  suppose  that  because  the 
Navy  personnel  act  assimilates  the  pay  of  officers  in  the 
Navy  to  that  of  officers  of  corresponding  rank  in  the  Army 
they  had  to  become  officers  of  the  Army.  When  the  Supreme 
Court  considered  the  Mouat  case,  124  U.  S.,  303,  and  the  act 
of  1876,  there  was  no  such  act  as  that  of  June  24, 1910,  and 
they  were  called  upon  to  decide  whether  a  paymaster's  clerk 
was  an  officer  of  the  Navy  under  the  act  in  question.  But 
with  the  last-named  act  before  us  we  find  that  the  pay  and 
allowances  of  paymasters'  clerks  are  the  same  as  those  of 
"  warrant  officers  of  like  length  of  service  in  the  Navy,"  and 
we  accordingly  refer  to  the  acts  fixing  the  pay  and  allow- 
ances of  such  officers  to  find  what  the  pay  and  allowances 
of  plaintiff  were.  The  said  act  of  March  3,  1901,  supplies 
the  answer  so  far  as  mileage  is  concerned. 

The  Government  insists  that  the  telegram  mentioned  noti- 
fied plaintiff  of  his  appointment  and  "authorized"  him  to 
proceed  at  his  own  expense  to  Newport  and  that  the  order 
of  the  Secretary  of  the  Navy  also  notified  him  that  he  should 
proceed  at  his  own  expense  to  Newport,  and  that  therefore 
his  appointment  was  conditioned  upon  his  reporting  at  New- 
port at  his  own  expense.  In  other  words,  the  argument  for 
the  Government  is  that  the  plaintiff  was  appointed  pay- 
master's clerk  upon  condition  that  he  would  travel  to  his 
post  of  duty  without  expense  to  the  Government,  and  that 
when  he  accepted  the  position  he  did  so  with  said  condition 
attached,  and  hence  that  he  can  not  afterwards  claim  the 
statutory  mileage. 

It  may  be  admitted  for  argument's  sake  that  if  we  look 
to  the  telegram  alone  there  might  be  room  for  contention 
that  it  did  not  authorize  plaintiff  to  "  execute  the  inclosed 
acceptance,  oath  of  office,  and  beneficiary  slip  "  referred  to 
in  the  Secretary's  order,  but  merely  authorized  him  to  re- 
port at  Mare  Island  for  physical  examination  and  if  found 
qualified  merely  u authorized"  him  to  proceed  at  his  own 
expense  to  Newport,  where  presumably  he  would  take  the 
oath  of  office.  But,  as  has  been  said,  the  auditing  depart- 
ment has  found  that  there  was  ample  authority  for  his 
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executing  the  oath  of  office  at  Mare  Island.  And  this  ample 
authority  is  certainly  found  in  the  order  of  the  Secretary  of 
the  Navy.  That  order  (and  it  is  so  designated  in  the'  third 
paragraph  of  the  same)  notified  plaintiff  of  his  appoint- 
ment and  "authorized"  him  to  report  to  the  commandant 
for  the  necessary  physical  examination.  Then  follows  a 
direction  that  if  found  qualified  "  the  examining  officer  will 
indorse  such  fact  upon  this  order,"  which,  of  course,  was  an 
order  in  that  regard  to  the  examining  officer,  and  the  plain- 
tiff was  directed  to  execute  the  inclosed  acceptance  and  oath 
of  office.  The  language  plainly  imports  that  the  oath  of 
office  was  to  be  executed  before  he  was  to  proceed  to  Newport, 
as  is  apparent  from  the  said  language  as  well  as  from  the 
direction  that  "  upon  the  completion  of  the  examination  "  he 
was  to  forward  to  the  Bureau  of  Navigation  a  true  copy  of 
the  order  "  together  with  your  acceptance,  oath  of  office,  and 
beneficiary  slip."  If  it  be  suggested  that  plaintiff  was  not 
traveling  "under  orders"  because  the  plaintiff  was,  as  it 
were,  a  civilian  and  not  an  officer  at  the  date  of  the  Secre- 
tary's order,  the  reply  is  that  the  Secretary  evidently  in- 
tended his  communication  to  be  a  continuing  order  and  issued 
no  other  "  order  "  that  the  officer  report  for  duty.  He  char- 
acterizes it  as  an  order,  directs  the  commandant  to  indorse 
it  as  such ;  the  plaintiff  acted  upon  it  as  an  order  and  pro- 
ceeded to  his  post  of  duty.  As  soon  as  the  officer  executed  his 
oath  of  office  under  said  appointment  he  became  an  officer, 
as  was  held  by  the  auditor  as  above  stated.  The  plaintiff 
was  ordered  to  forward  a  copy  of  the  order  and  his  oath  of 
office,  his  acceptance,  and  the  beneficiary  slip  to  the  Bureau 
of  Navigation.  That  could  only  be  done  after  the  oath  was 
executed  and  when  he  accordingly  became  an  officer.  It  will 
not  do  to  treat  the  order  as  efficacious  for  some  purposes  and 
not  for  the  purpose  of  travel  when  he  was  by  the  same  order 
directed  to  report  "  to  the  commanding  officer  of  the  Minne- 
sota for  the  above-mentioned  duty."  He  acted  upon  the 
order,  and  if  having  become  an  officer  under  its  direction  he 
had  declined  to  proceed  to  Newport  can  there  be  any  doubt 
as  to  what  his  attitude  would  have  been  upon  the  question 
of  obedience  to  the  orders  of  a  superior  officer?  We  think 
he  traveled  "  under  orders." 
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The  question,  therefore,  recurs  whether  there  could  law- 
fully be  attached  to  the  order  of  appointment  or  the  order 
to  proceed  to  Newport  the  condition  that  he  must  reach  his 
post  of  duty,  assigned  by  the  same  order,  without  expense 
to  the  Government,  if  that  was  the  intention  of  the  order. 

There  can  be  but  one  answer  to  the  question  under  the 
decisions.  The  right  of  an  officer  of  the  Navy,  and  that  in- 
cludes a  paymaster's  clerk,  to  the  emoluments  and  allowances 
pertaining  to  his  office  and  prescribed  by  the  statute  is  fixed, 
and  the  appointing  power  can  not  attach  conditions  to  the 
appointment  which  have  the  effect  of  depriving  the  officer 
of  what  the  law  authorizes  him  to  receive.  The  Secretary 
would  have  had  no  more  right  to  require  the  plaintiff  to 
waive  his  statutory  travel  pay  than  he  would  have  had  to 
require  a  waiver  of  part  of  his  salary  as  a  condition  prece- 
dent to  his  acceptance  or  enjoyment  of  his  office. 

In  Glavey's  case,  182  U.  S.,  595,  the  Supreme  Court  re- 
fused to  uphold  a  stipulation  whereby  Glavey,  who  was  local 
inspector,  had  agreed  to  exercise  the  functions  of  special 
inspector  "without  additional  compensation."  The  stipu- 
lation was  declared  to  be  invalid,  against  public  policy,  and 
one  that  imposed  no  legal  obligation  upon  the  appointee.  It 
was  declared  by  the  court  that  "it  was  not  competent  for 
the  Secretary  of  the  Treasury,  having  the  power  of  ap- 
pointment, to  defeat  that  purpose  by  what  was,  in  effect,  a 
bargain  or  agreement  between  him  and  his  appointee  that 
the  latter  should  not  demand  the  compensation  fixed  by 
statute."  The  court  quoted  with  approval  the  language  of 
Judge  Lacombe  in  Miller's  case,  103  Fed.,  413,  415,  where 
he  said:  "Any  bargain  whereby  in  advance  of  his  appoint- 
ment to  an  office  with  a  salary  fixed  by  legislative  authority 
the  appointee  attempts  to  agree  with  the  individual  making 
the  appointment  that  he  will  waive  all  salary  or  accept 
something  less  than  the  statutory  sum  is  contrary  to  public 
policy  and  should  not  be  tolerated  by  the  courts.  *  *  * 
And  if  public  policy  prohibit  such  a  bargain  in  advance,  it 
would  seem  that  a  court  should  be  astute  not  to  give  effect  to 
such  illegal  contract  by  indirection,  as  by  spelling  out  a 
waiver  or  estoppel."  The  Glavey  case  was  reviewed  and 
followed  in  Andrews  case,  240  U.  S.,  90;  49  C.  Cls.,  391. 
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Andrews  was  a  captain  in  the  United  States  Army.  Hav- 
ing accepted  employment  with  a  commercial  company,  he 
was  granted  six  months'  leave  of  absence  by  special  order 
of  the  War  Department,  and  his  leave  was  extended  for 
four  months,  to  take  effect  July  1,  1907,  and  to  expire 
October  31,  1907.  On  July  31,  1907,  while  he  was  enjoying 
said  leave  and  still  with  said  company,  The  Adjutant  Gen- 
eral sent  said  officer  a  telegram,  stating:  "By  direction  of 
the  President,  although  your  leave  is  not  revoked,  your  ab- 
sence from  this  date  will  be  without  pay."  Capt.  Andrews 
had  not  requested  leave  of  absence  without  pay,  but  he  made 
no  protest  against  said  action,  nor  did  he  relinquish  his  leave 
and  return  to  duty.  He  was  not  paid  his  salary  from  August 
1  to  October  31,  and  he  brought  suit  in  this  court  to  recover 
the  statutory  half  pay  provided  in  cases  of  leave  of  absence. 
This  court  (49  C.  Cls.,  891)  and  the  Supreme  Court  held  that 
Andrews  was  entitled  to  his  salary  for  the  time  in  question. 
Referring  to  the  Glavey  case,  the  Chief  Justice  of  the 
Supreme  Court  said  (p.  95) :  "Because  that  case  concerned 
an  illegal  condition  attached  to  the  performance  of  the  duties 
of  an  office  and  this  involves  an  illegal  condition  attached  to 
a  grant  of  leave  affords  no  ground  for  distinction  between 
that  case  and  this.  The  basis  of  the  ruling  in  the  Glavey 
case  was  the  right  of  the  official  to  rely  upon  the  provisions 
of  the  statute  and  the  resulting  want  of  power  to  apply  a 
principle  of  estoppel."  There  can  be  no  difference  in  prin- 
ciple between  an  attempt  to  impose  a  condition  upon  the 
right  to  the  statutory  salary  and  an  attempt  to  attach  a 
condition  to  the  right  to  the  fixed  statutory  allowances. 
"The  claim  of  this  officer  rests  not  upon  any  contract,  ex- 
pressed or  implied,  with  the  Government,  but  upon  the  acts 
of  Congress  which  provide  for  his  compensation."  Mc- 
Donald case,  128  U.  S.,  471 ;  23  C.  Cls.,  104.  The  right  of 
the  officer  to  mileage  and  to  salary  are  equally  statutory  and 
under  the  control  of  Congress.  McDonald  case,  supra; 
Clancy  case,  20  Comp.  Dec.,  741. 

It  is  plain  that  the  contention  can  not  be  maintained  that 
the  plaintiff  by  accepting  his  appointment  waived  the  stat- 
utory allowance  prescribed  by  the  act  of  March  3,  1901,  or 
that  he  estopped  himself  to  claim  the  mileage  authorized  by 
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that  act*  We  have  considered  the  case  as  though  the  state- 
ment of  the  Secretary's  order  that  plaintiff  should  proceed 
at  his  own  expense  to  Newport  meant  that  his  acceptance  of 
the  office  would  be  upon  condition  that  the  Government 
would  not  be  expected  or  required  to  pay  his  mileage.  While 
we  think  such  a  condition  would  be  illegal,  and  therefore  of 
no  binding  force  even  if  agreed  to  by  the  plaintiff,  we  do  not 
say  that  said  language  imports  the  meaning  which  the  Gov- 
ernment's contention  would  ascribe  to  it.  The  law  as  it 
existed  under  Revised  Statutes,  section  1566.  provided  for  an 
allowance  of  10  cents  a  mile  to  officers  in  the  naval  service, 
and  further,  that "  no  officer  shall  be  paid  mileage  except  f or 
travel  actually  performed  at  his  own  expense  and  in  obedi- 
ence to  orders."  The  latter  act,  that  of  March  3, 1901,  reduces 
the  rate  to  8  cents  per  mile,  which,  it  is  provided,  shall  be 
"in  lieu  of  traveling  expenses  and  all  allowances  whatso- 
ever connected  therewith,  including  transportation  of  bag- 
gage." While  the  later  act  thus  repeals  the  former  law  as  to 
the  rate  and  makes  more  definite  the  object  of  the  allowance, 
it  does  not  purport  to  repeal  the  provision  above  quoted  to 
the  effect  that  no  officer  shall  be  paid  mileage  except  for 
travel  actually  performed  at  his  own  expense  and  under 
orders.  It  remains  the  law  that  the  officer  must  travel  at  his 
own  expense  and  under  orders  to  be  entitled  to  the  statutory 
allowance  of  mileage  when  "  traveling  from  point  to  point 
within  the  United  States."  In  charging  him  to  travel  to 
Newport  at  his  own  expense  the  Secretary  did  what  the  law 
required  as  a  condition  to  receiving  any  travel  allowance, 
and  it  is  more  reasonable  to  ascribe  that  purpose  to  the  Sec- 
retary's order  than  it  is  to  adopt  the  view  urged  upon  us, 
which  we  are  obliged  to  condemn.  A  construction  of  a  given 
act  that  renders  it  legal  and  preserves  the  rights  of  the  par- 
ties is  to  be  preferred  to  a  construction  that  would  make  the 
same  act  illegal. 

It  follows  that  plaintiff  is  entitled  to  the  two  days'  "  wait- 
ing-orders pay  "  allowed  him  by  the  auditor  and  to  his  mile- 
age allowance,  amounting  in  the  aggregate  to  $274.81.  And 
it  is  so  ordered. 

Hat,  Judge,  Barney,  Judge,  and  Booth,  Judge,  concur. 
Downey,  Judge,  took  no  part  in  the  decision  of  this  case. 
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GEORGE  P.  SEIFEET  v.  THE  UNITED  STATES. 

[No.  83306.    Decided  January  8,  1917.] 

On  the  Proof 8. 

Statutory  construction;  Navy  pay  clerk;  pay  and  allowance*. — Plain- 
tiff, who  at  the  time  of  the  passage  of  the  act  of  March  8, 
1915,  88  Stat,  942,  was  a  paymaster's  clerk  in  the  Navy, 
was,  pursuant  to  the  provisions  of  that  act,  appointed  and 
commissioned  as  chief  pay  clerk,  and  sues  to  recover  the  pay 
and  allowances  of  chief  pay  clerk  in  the  Navy  by  virtue  of  the 
act  of  March  4, 1918,  87  Stat,  892. 

Held,  (1)  That  the  act  of  March  3,  1915,  supra,  radically  changed 
the  method  theretofore  existing  for  the  selection  of  pay- 
masters' clerks  and  inaugurated  a  system  for  the  creation 
of  a  new  corps,  but  did  not  create  a  right  to  the  positions  so 
established ; 

(2)  A  paymaster's  clerk  under  the  old  order  when  commis- 
sioned a  chief  pay  clerk  pursuant  to  the  provisions  of  the 
act  was  not  "  advanced  in  grade  or  rank  pursuant  to  law  " 
within  the  meaning  of  said  act  of  March  4,  1013,  supra. 

The  Reporter's  statement  of  the  case : 
The  facts  of  the  case  are  sufficiently  set  forth  in  the  opinion 
of  the  court. 

Mr.  George  A.  King  for  the  plaintiff.  King  A  King  were 
on  the  briefs. 

It  is  difficult  to  see  any  reasonable  ground  for  the  view 
that  a  paymaster's  clerk  who  was  at  the  earliest  moment 
examined  for  promotion  to  the  grade  of  chief  pay  clerk 
was  not  "  advanced  in  grade  or  rank  pursuant  to  law,"  but 
that  his  appointment  as  a  chief  pay  clerk  was  an  original 
entry  into  the  service.  He  should  have  had  his  promotion, 
and  with  it  his  pay  from  an  even  earlier  date — that  of  the 
passage  of  the  act,  March  3,  1915.  The  promotion  of  this 
officer,  as  well  as  of  other  officers  entitled  to  the  advanced 
grade  of  chief  pay  clerk,  was  postponed  about  four  months 
longer  than  the  law  contemplated  it  should  be  when  the  act 
of  March  3,  1915,  was  passed. 

Paymasters9  clerks  were  entitled  to  be  made  pay  clerks 
"  upon  the  passage  of  this  act,"  this  expression  being  twice 
repeated.    As  for  advancement  to  the  commissioned  grade 
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of  chief  pay  clerks  the  provision  is  direct  and  peremptory, 
"  That  all  pay  clerks  shall,  after  six  years'  service  as  such, 
be  commissioned  chief  pay  clerks  and  shall  on  promotion 
have  the  rank,  pay,  and  allowances  of  chief  boatswain." 

The  act  then  proceeds  to  provide  that  paymasters9  clerks 
now  in  the  Navy  who  have  had  not  less  than  six  years'  actual 
service  as  such  "  may,  upon  the  passage  of  this  act,  be  com- 
missioned as  chief  pay  clerks  without  previous  service  as 
enlisted  men,  acting  pay  clerks,  or  pay  clerks." 

It  will  be  observed  that  advancement  to  the  grade  of 
chief  pay  clerk  is  specifically  referred  to  as  a  "promo- 
tion." The  advancement  of  a  paymaster's  clerk  to  the 
grade  of  chief  pay  clerk  was  equivalent  to  the  advance- 
ment of  a  pay  clerk.  The  change  from  paymaster's  clerk 
to  pay  clerk  is  by  the  very  terms  of  the  act  a  change  in  the 
title  of  the  office,  the  office  itself  remaining  the  same. 

A  more  permanent  status  is  given  to  the  new  pay  clerk 
than  was  held  by  the  old  paymaster's  olerk. 

Since  1908  paymasters'  clerks  have  been  paid  as  warrant 
officers,  while  by  the  act  of  1915  they  became  actual  warrant 
officers. 

The  advancement  of  a  paymaster's  clerk  to  chief  pay 
clerk  was  therefore  a  "  promotion  "  or  an  "  advance  in  grade 
or  rank  "  in  the  fullest  sense  of  those  terms. 

The  case  is  strictly  on  all  fours  with  Smith  v.  United 
States,  50  C.  Cls.,  244.  He  was  a  machinist  in  the  Navy, 
a  warrant  officer  of  more  than  six  years'  service  at  the  date 
of  the  passage  of  the  act  of  March  3,  1909,  35  Stat.,  701. 
That  act  changed  the  title  of  the  office  he  was  then  holding 
from  "  warrant  machinist "  to  "  machinist,"  and  created  the 
new  commissioned  grade  of  "chief  machinist,"  to  which 
machinists  were  to  be  promoted  after  six  years'  service. 

Immediately  upon  the  passage  of  the  act  he  became  en- 
titled to  promotion  as  a  chief  machinist,  having  the  re- 
quisite length  of  service.    The  court  says,  pages  249,  250 : 

"The  plaintiff  was  entitled  to  his  first  examination  for 
promotion  March  3, 1909,  and,  through  no  fault  of  his  own, 
such  examination  was  delayed  until  May  17,  1909.  If  he 
had  passed  upon  such  examination,  his  new  rank  would 
doubtless  have  been  stated  from  March  3,  1909." 
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Instead  of  passing  his  examination,  however,  he  failed, 
and  was  suspended  from  promotion  for  one  year,  after 
which  he  passed.  The  court  held  he  was  entitled  to  be  paid 
from  one  year  after  the  date  of  the  statute. 

In  the  present  case  every  condition  is  in  favor  of  the  claim- 
ant. He  was  examined  at  the  earliest  practicable  moment, 
immediately  passed  his  examination,  and  was  decided  by  the 
department  to  be  entitled  to  his  commission  from  July  1, 
1915.  The  commission  might  with  entire  propriety  have 
been  antedated  March  8, 1915.  That  not  having  been  done, 
the  act  of  1913  does  not  allow  recovery  from  that  date.  It 
is  clear,  however,  that  he  is  entitled  to  be  paid  from  the  date 
named  in  his  commission,  July  1, 1915,  from  which  date  he  was 
performing  the  same  duties  as  a  chief  pay  clerk.  The  Secre- 
tary of  the  Navy  states  in  his  official  report  of  this  case  "  that 
the  duties  performed  by  him  were  identical  with  such  as 
would  have  been  performed  by  a  chief  pay  clerk  in  the 
Navy." 

Mr.  Richard  P.  Whdte&ey,  with  whom  was  Mr.  Assistant 
Attorney  General  Huston  Thompson,  for  the  defendants. 

Campbell,  Chief  Justice,  delivered  the  opinion  of  the 
court: 

The  plaintiff  was  a  paymaster's  clerk  in  the  Navy  at  the 
time  of  the  enactment  of  the  act  of  March  8, 1915,  38  Stats., 
942.  On  the  3d  day  of  March,  1915,  he  had  had  more  than 
six  years'  service  as  paymaster's  clerk.  In  June,  1915,  he 
was  ordered  for  the  examination  prescribed  by  said  act, 
which  provides  that  no  person  should  be  "  appointed  a  chief 
pay  clerk,  pay  clerk,  or  acting  pay  clerk  under  any  provision 
contained  in  this  act  until  his  physical,  mental,  and  profes- 
sional qualifications  have  been  satisfactorily  established  by 
examination  before  a  board  of  examining  officers'7  selected 
as  directed  in  the  act.  He  passed  the  examination  satisfac- 
torily prior  to  July  1, 1915,  and  was  appointed  by  the  Presi- 
dent chief  pay  clerk  in  the  Navy  by  commission  dated  August 
3,  1915.    He  executed  the  oath  of  office  on  August  23,  1915. 
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The  appointment  was  a  recess  appointment,  and  plaintiff's 
nomination  to  the  Senate  was  confirmed  in  January,  1916, 
but  that  fact  is  not  material  to  the  issues  in  this  case. 

The  plaintiff  claims  that  he  is  entitled  to  pay  and  allow- 
ances of  chief  pay  clerk  in  the  Navy  from  the  date  stated  in 
his  commission  by  virtue  of  the  act  of  March  4,  1918,  37 
Stats.,  892),  which  provides:  "That  all  officers  of  the  Navy 
who  since  the  3d  day  of  March,  1899,  have  been  advanced  or 
may  hereafter  be  advanced  in  grade  or  rank  pursuant  to  law 
shall  be  allowed  the  pay  and  allowances  of  the  higher  grade 
or  rank  from  the  dates  stated  in  their  commissions." 

The  position  of  paymaster's  clerk  was  authorized  by  Re- 
vised Statutes,  sections  1386  et  seq.  Under  these  statutes 
and  the  regulations  of  the  Navy,  the  paymasters'  clerks  had 
been  appointed  by  the  Secretary  of  the  Navy  upon  the  nomi- 
nation of  the  paymaster.  When  duly  appointed  they  be- 
came, as  their  designation  implies,  clerks  to  the  paymasters 
who  nominated  them.  By  the  Navy  Regulations  they  were 
subject  to  the  rules  and  regulations  of  the  Navy  as  other 
officers  were.  Their  duties  were  defined  and  their  status  was 
fixed  by  the  regulations.  They  were  not  attached  to  any 
grade  in  the  Navy  nor  were  they  warrant  or  commissioned 
officers,  but  by  the  act  of  June  24,  1910,  36  Stats.,  606,  they 
became  entitled  to  the  same  pay  and  allowances  with  the 
same  rights  of  retirement  as  warrant  officers  of  like  length 
of  service  in  the  Navy.  The  tenure  of  a  paymaster's  clerk  was 
of  uncertain  duration,  his  appointment  being  revocable  when 
the  pay  officer  under  whom  he  was  serving  was  ordered  to 
some  duty  where  he  was  not  entitled  to  a  clerk.  The  Senate 
committee  reporting  the  bill  which  eventuated  in  the  act  of 
March  3, 1915,  said  that  the  primary  object  of  the  bill  was  to 
assure  permanency  of  tenure  to  "  efficient  pay  clerks  in  the 
naval  service."    That  act  (38  Stats.,  942)  provides : 

"  The  title  of  paymaster's  clerk  in  the  United  States  Navy 
is  hereby  changed  to  pay  clerk,  and  hereafter  all  pay  clerks 
shall  be  warranted  from  acting  pay  clerks,  who  shall  be  ap- 
pointed from  enlisted  men  in  the  Navy  holding  acting  or 
permanent  appointments  as  chief  petty  officers  who  have 
served  at  least  three  years  as  enlisted  men,  at  least  two  years 
of  which  service  must  have  been  on  board  a  cruising  vessel 
of  the  Navy.    All  appointments  as  acting  pay  clerks  shall 
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be  made  by  the  Secretary  of  the  Navy,  and  all  such  ap- 
pointees, in  addition  to  the  qualifications  above  set  forth, 
must  be  citizens  of  the  United  States.  All  acting  appoint- 
ments herein  provided  for  shall  be  made  permanent  under 
regulations  established  by  the  Secretary  of  the  Navy :  Pro- 
vided, That  paymasters'  clerks  now  in  the  Navy  whose  total 
service  as  such  is  less  than  one  year  and  who  are  citizens  of 
the  United  States  may,  upon  the  passage  of  this  act,  be  given 
appointments  as  acting  pay  clerks  without  previous  service 
as  enlisted  men :  Provided  further,  That  paymasters9  clerks 
now  in  the  service  and  former  paymasters'  clerks  whose  ap- 
pointments have  been  revoked  within  six  months  next  pre- 
ceding the  passage  of  this  act,  who  have  had  not  less  tnan 
one  year's  actual  service  as  such,  and  who  are  citizens  of  the 
United  States,  may,  upon  the  passage  of  this  act,  be  war- 
ranted as  pay  clerks  without  previous  service  as  enlisted  men 
or  as  acting  pay  clerks:  And  provided  further,  That  pay 
clerks  and  acting  pay  clerks  shall  have  the  same  pay,  allow- 
ances, and  other  oenefits  as  are  now  or  may  hereafter  be 
allowed  other  warrant  officers  and  acting  warrant  officers, 
respectively. 

"That  all  pay  clerks  shall,  after  six  years'  service  as  such, 
be  commissioned  chief  pay  clerks  and  shall  on  promotion 
have  the  rank,  pay,  and  allowances  of  chief  boatswain :  Pro- 
vided, That  in  computing  the  six  years'  service  herein  pro- 
vided for  credit  shall  be  given  for  all  service  in  the  Navy  as 
pay  clerk,  acting  pay  clerk,  and  paymaster's  clerk :  Provided 
further,  That  paymasters'  clerks  now  in  the  Navy  and 
former  paymasters'  clerks  whose  appointments  have  been 
revoked  within  six  months  next  preceding  the  passage  of 
this  act,  who  have  had  not  less  than  six  years'  actual  service 
as  such,  and  who  are  citizens  of  the  United  States,  may, 
upon  the  passage  of  this  act,  be  commissioned  as  chief  pay 
clerks  without  previous  service  as  enlisted  men,  acting  pay 
clerks,  or  pay  clerks. 

"That  the  total  number  of  chief  pay  clerks,  pay  clerks, 
and  acting  pay  clerks  allowed  by  this  act  shall  not  exceed 
one  for  each  250  enlisted  men  in  the  United  States  Navy  now 
or  hereafter  allowed  by  law,  and  such  chief  pay  clerks,  pay 
clerks,  and  acting  pay  clerks  shall  be  assigned  to  duty  with 
pay  officers  under  such  rules  as  ibe  Secretary  of  the  Navy 
may  prescribe :  Provided,  That  no  person  shall  be  appointed 
a  chief  pay  clerk,  pa^r  clerk,  or  acting  pay  clerk  unaer  any 
provisions  contained  in  this  act  until  his  physical,  mental, 
moral,  and  professional  qualifications  have  been  satisfac- 
torily established  by  examination  before  a  board  of  examin- 
ing officers  appointed  by  the  Secretary  of  the  Navy,  from 
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officers  of  the  pay  corps  when  practicable,  and  according  to 
such  regulations  as  he  may  prescribe:  Provided  further. 
That  no  person  shall  be  appointed  a  chief  pay  clerk,  pay 
clerk,  or  acting  pay  clerk  unless  his  accumulated  previous 
service  in  the  Army,  Navy,  and  Marine  Corps,  together  with 
his  possible  future  service  prior  to  attaining  the  age  of  62 
years,  will  amount  to  at  least  30  years,  except  that  this  pro- 
viso shall  not  apply  to  such  persons  as  were  serving  in  the 
Navy  as  paymasters'  clerk  during  the  period  from  Sep- 
tember 1, 1913,  to  October  31, 1913. 

u  That  the  limitation  as  to  age  contained  in  Section  1379 
of  the  Revised  Statutes  of  the  United  States,  relating  to  ap- 
pointment of  assistant  paymasters  in  the  United  States 
Navy,  shall  not  apply  to  chief  pay  clerks  and  pay  clerks 
appointed  under  tne  provisions  of  this  act,  who  must  be  be- 
tween the  ages  of  21  and  35  years  at  the  time  of  appointment 
as  assistant  paymasters  in  the  United  States  Navy:  Pro- 
vided, That*  this  shall  not  be  construed  as  giving  any  pref- 
erence in  said  appointment  of  assistant  paymasters  to  said 
chief  pay  clerks  and  pay  clerks  except  as  to  the  limitation 
of  age. 

"  That  sections  1386,  1387,  and  1388  of  the  Revised  Stat- 
utes, and  all  acts  and  parts  of  acts,  so  far  as  they  are  in  con- 
flict with  the  provisions  of  this  act,  be  and  the  same  are 
hereby  repealed." 

Whatever  the  object  of  the  act,  it  is  plain  that  it  radically 
changed  the  method  theretofore  existing  for  the  selection 
of  paymasters9  clerks  and  inaugurated  a  system  designed  to 
be  complete  in  itself  for  the  creation  and  selection  of  acting 
pay  clerks,  pay  clerks,  and  chief  pay  clerks.  Departing  en- 
tirely from  the  then  prevalent  system  of  allowing  the  selec- 
tion of  paymasters'  clerks  by  the  paymasters  themselves,  and 
expressly  repealing  the  statutes  under  which  such  selections 
had  been  made,  the  act  formulates  a  distinct  plan  and  pro- 
vides that  the  chief  pay  clerks,  pay  clerks,  and  acting  pay 
clerks  provided  for  "shall  be  assigned  to  duty  with  pay 
officers  under  such  rules  as  the  Secretary  of  the  Navy  may 
prescribe." 

A  noticeable  departure  from  the  prior  system  of  appoint- 
ment is  found  in  the  provisions  requiring  the  appointment 
of  acting  pay  clerks  "  from  enlisted  men  in  the  Navy  hold- 
ing acting  or  permanent  appointments  as  chief  petty  officers 
who  have  served  at  least  three  years  as  enlisted  men,  at  least 
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two  years  of  which  service  must  have  been  on  board  a  cruis- 
ing vessel  of  the  Navy/'  The  act  therefore  purports  to  make 
"  enlisted  men  "  in  the  Navy  the  basis  upon  which  the  new 
corps  may  eventually  rest.  Their  eligibility  to  selection  is 
of  course  controlled  by  its  provisions.  The  new  corps  is 
limited  in  number,  and  when  its  provisions  will  operate  upon 
enlisted  men  is  immaterial  to  our  inquiry.  We  call  attention 
to  the  fact  that  the  plan  contemplates  that  the  several  con- 
stituents of  the  corps  are  to  be  drawn  from  enlisted  men  as 
an  additional  reason  for  the  holding  that  the  act  does  not 
mean  that  by  a  mere  change  of  title  paymasters'  clerks  were 
constituted  pay  clerks  as  the  latter  expression  is  used  in 
the  act.  The  question  here  involves  claims  of  pay  clerks 
who  were  serving  as  paymasters'  clerks  when  the  act  was 
passed,  and  those,  as  well  as  "former  paymasters'  clerks," 
could  under  provisos  in  the  act  be  appointed  or  warranted  or 
commissioned  to  positions  in  the  new  corps.  The  total  num- 
ber of  acting  pay  clerks,  pay  clerks,  and  chief  pay  clerks 
is  limited  by  the  provision  that  the  total  authorized  num- 
ber "shall  not  exceed  one  for  each  two  hundred  and  fifty 
enlisted  men  in  the  United  States  Navy  now  or  hereafter 
allowed  by  law." 

It  is  apparent  from  said  act  that  it  creates  a  new  corps 
in  the  Navy  of  limited  number,  and  it  prescribes  that  "  pay 
clerks  and  acting  pay  clerks  shall  have  the  same  pay,  allow- 
ances, and  other  benefits  as  are  now  or  may  hereafter  be 
allowed  other  warrant  officers  and  acting  warrant  officers, 
respectively,"  and  that  chief  pay  clerks  "  shall  on  promotion 
have  the  rank,  pay,  and  allowances  of  chief  boatswain." 

The  pay  clerks  contemplated  by  the  act  are  to  be  warranted 
from  the  acting  pay  clerks  appointed  from  enlisted  men,  as 
stated,  including  those  who  may  have  been  warranted  from 
specified  paymasters'  clerks,  under  the  proviso  in  the  act, 
and  such  pay  clerks  after  six  years'  service  as  such  are  to  be 
commissioned  as  chief  pay  clerks.  All  appointments  of  act- 
ing pay  clerks  are  to  be  made  by  the  Secretary  of  the  Navy. 
The  gradations  in  the  new  corps  are  therefore  acting  pay 
clerks,  pay  clerks,  and  chief  pay  clerks,  and  we  have  given 
an  outline  of  the  statutory  method  of  their  appointment. 
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The  act  provides  that  "  hereafter  all  pay  clerks  shall  be  war- 
ranted from  acting  pay  clerks,"  and  "all  pay  clerks  shall 
after  six  years'  service  as  such  be  commissioned  chief  pay 
clerks."  Pay  clerks  thus  become  warrant  officers  in  the  Navy, 
and  chief  pay  clerks  are  commissioned. 

An  erroneous  deduction  suggested  in  behalf  of  plaintiff 
is  that  paymasters'  clerks  in  the  Navy  when  the  act  was 
passed  are  to  be  treated  as  '  pay  clerks  "  under  the  statute. 
Such  is  not  the  case.  The  act  provides  that  "the  title  of 
paymaster's  clerk  in  the  United  States  Navy  is  hereby 
changed  to  pay  clerk,"  but  that  is  very  far  short  of  declaring 
that  paymasters'  clerks  then  in  the  Navy  should  become  by 
force  of  the  statute  itself  pay  clerks.  The  statute  does  not  in 
terms  vacate  the  positions  held  at  the  date  of  its  enactment 
by  paymasters'  clerks,  but  it  is  clear  that  all  paymasters' 
clerks  then  in  the  service  were  not  constituted  the  pay  clerks 
contemplated  by  the  act.  Careful  provision  is  made  for  their 
appointment  as  acting  pay  clerks,  pay  clerks,  and  chief  pay 
clerks,  respectively,  but  executive  action  was  necessary  to 
secure  a  right  to  the  several  positions.  Though  the  statute 
changes  the  title  of  paymasters  clerks  to  pay  clerks,  it  pro- 
ceeds to  authorize  some  paymasters'  clerks  then  in  the  serv- 
ice and  of  limited  service  as  such  to  be  appointed  acting 
pay  clerks,  others  of  longer  service  to  be  warranted  as  pay 
clerks,  and  yet  others  of  still  longer  service  to  be  commis- 
sioned as  chief  pay  clerks.  Not  only  so,  but  the  act  author- 
izes former  paymasters'  clerks  whose  appointments  had  been 
"revoked  within  six  months  next  preceding  the  passage" 
of  the  act  to  be  warranted  as  pay  clerks,  and  makes  similar 
provision  relative  to  some  former  paymasters'  clerks  being 
commissioned  as  chief  pay  clerks.  Plainly,  therefore,  the 
change  of  title  alone  did  not  create  a  right  to  either  of  the 
positions  established  by  the  act,  and  the  fact  that  a  man 
was  paymaster's  clerk  was  not  alone  sufficient  to  constitute 
him  a  pay  clerk  under  the  statute.  Authority  to  constitute 
him  an  acting  pay  clerk  or  a  pay  clerk  or  a  chief  pay  clerk  was 
indeed  conferred,  but  authority  to  appoint  must  have  been  ex- 
ercised and  followed  by  the  Secretary  or  by  the  President 
before  a  paymaster's  clerk  could  be  a  pay  clerk,  and  the  ap- 
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pointment  could  only  be  made  subject  to  the  required  examina- 
tion as  to  his  qualifications.  It  may  be  added  that  while  the 
act  appears  to  contemplate  that  appointments  would  be 
made  from  paymasters'  clerks  serving  as  such  in  the  Navy 
and  certain  former  paymasters'  clerks,  it  does  not  in  terms 
require  that  it  shall  be  done.  The  provision  for  their  ap- 
pointment as  pay  clerks  and  the  requirement  of  examination 
as  to  their  qualifications  are  sufficient  to  show  that  pay- 
masters' clerks  serving  as  such  when  the  act  was  passed  did 
not  become  pay  clerks  by  force  of  the  statute  or  by  mere 
change  of  title  or  before  being  duly  qualified  and  appointed. 
The  duties  devolving  upon  paymasters'  clerks  must  need 
be  performed,  and  it  was  essential  that  provision  be  made 
therefor  until  the  new  system  could  produce  the  acting  pay 
clerks  and  pay  clerks.  It  was  accordingly  provided  that 
paymasters'  clerks  then  serving  as  such  "  whose  total  service 
as  such  is  less  than  one  year  "  could,  upon  the  passage  of  the 
act,  be  given  appointments  as  acting  pay  clerks  "  without  pre- 
vious service  as  enlisted  men,"  and  further,  that  paymasters' 
clerks  then  in  the  service  and  certain  former  paymasters' 
clerks  "  who  have  had  not  less  than  one  year's  actual  service 
as  such  "  could  upon  the  passage  of  the  act  "  be  warranted 
as  pay  clerks  without  previous  service  as  enlisted  men  or 
as  acting  pay  clerks."  Following  the  authority  so  given 
by  the  act,  some  paymasters'  clerks  could  be  appointed  acting 
pay  clerks  and  others  could  be  warranted  as  pay  clerks  v^d 
come  under  their  new  title  within  the  provisions  of  the  act. 

Turning  now  to  the  plaintiff's  contention,  it  is  that  because 
he  was  commissioned  in  August,  1915,  chief  pay  clerk,  hav- 
ing, on  March  3, 1915,  had  at  least  six  years'  service  as  pay- 
master's clerk,  he  is  entitled  to  the  pay  and  allowances  of  the 
rank  of  chief  boatswain  from  July  1,  1915,  the  latter  being 
the  date  of  his  rank  stated  in  the  commission.  This  case 
does  not  turn  upon  any  consideration  of  the  fact  that  plain- 
tiff's date  of  rank  is  stated  in  the  commission  to  be  prior 
to  the  date  of  his  actual  induction  into  office.  We  had 
occasion  to  consider  the  phrase  "  pursuant  to  law  "  in  the 
Toulon  case,  51  C.  Cls.,  87.  The  broad  question  is  whether 
the  act  of  March  4,  1913,  has  any  application  here  regard- 
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less  of  what  date  was  stated  in  the  commission.  He  predi- 
cates his  claim  upon  the  insistence  that  being  commissioned 
chief  pay  clerk  he  was  thereby  u  advanced  in  grade  or  rank 
pursuant  to  law  y  within  the  meaning  of  the  act  of  March  4, 
1913.  We  can  not  yield  assent  to  that  contention.  He  was 
commissioned  chief  pay  clerk  under  the  proviso  in  the  act 
of  1915  authorizing  paymasters'  clerks  in  the  Navy,  as  well 
as  certain  former  paymasters'  clerks  who  had  had  not  less 
than  six  years'  actual  service  as  such,  to  be  commissioned 
"as  chief  pay  clerks  without  previous  service  as  enlisted 
men,  acting  pay  clerks,  or  pay  clerks."  He  had  not  been 
warranted  ad  pay  clerk,  nor  was  he  at  the  date  of  his  ap- 
pointment or  commission  a  pay  clerk  within  the  meaning 
of  the  act  of  1915.  He  could  be  and  was  commissioned  as 
chief  pay  clerk  because  of  his  service  of  not  less  than  six 
years  as  paymaster's  clerk,  and  without  regard  to  whether 
he  had  served  as  an  enlisted  man  or  not,  and  without  regard 
to  whether  he  was  a  pay  clerk  or  not.  To  again  call  atten- 
tion to  the  statute,  it  provides  (1)  that  paymasters'  clerks 
serving  in  the  Navy  when  said  act  was  passed  whose  total 
service  as  such  was  less  than  one  year  could  be  appointed 
acting  pay  clerks;  (2)  that  paymasters'  clerks  serving  at 
said  time  whose  actual  service  exceeded  one  year  could  be 
warranted  as  pay  clerks;  and  (3)  that  paymasters'  clerks 
^rving  at  said  time  whose  actual  services  as  such  was  not  less 
than  six  years  could  be  commissioned  as  chief  pay  clerks, 
and  in  each  of  the  three  mentioned  instances  the  appoint- 
ments could  be  made  without  regard  to  previous  service  as 
enlisted  men.  The  right  to  warrant  paymasters'  clerks  as 
pay  clerks  and  to  commission  paymasters'  clerks  of  six  years' 
service  as  chief  pay  clerks  is  not  by  the  statute  confined  to 
paymasters'  clerks  then  in  the  service,  but  applies  as  well  in 
the  respective  cases  to  "former  paymasters'  clerks  whose 
appointments  have  been  revoked  within  six  months  next  pre- 
ceding the  passage  "  of  the  act.  The  language  of  the  pro- 
visos  in  each  case  is  "  may,  upon  the  passage  of  this  act," 
be  given  appointments  as  acting  pay  clerks  or  be  warranted 
as  pay  clerks  or  be  commissioned  as  chief  pay  clerks.  While, 
therefore,  the  appointments  mentioned  were  left  in  a  large 
irm#— is— c  c— vol  52 — 4 
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degree  discretionary,  the  provision  in  the  act  relative  to  pay 
clerks  being  commissioned  after  six  years'  service  as  chief 
pay  clerks  is  a  positive  direction,  subject,  of  course,  to  ex- 
amination and  certain  other  provisions  in  the  statute. 

The  act  provides:  "That  all  pay  clerks  shall  after  six 
years'  service  as  such  be  commissioned  chief  pay  clerks,"  and 
a  rule  for  computing  that  six  years'  service  is  stated.  The 
pay  clerks  there  contemplated  are  not  paymasters'  clerks  as 
such,  or  paymasters'  clerks  with  a  mere  change  of  title,  but 
they  are  pay  clerks  who  shall  have  been  or  may  be  war- 
ranted from  acting  pay  clerks  or  who  shall  have  been  war- 
ranted, under  the  said  provisos  authorizing  it,  in  the  cases  of 
paymasters'  clerks  of  less  than  one  year's  service,  or  pay- 
masters' clerks  of  more  than  one  year's  actual  service,  or 
former  paymasters'  clerks  whose  appointments  had  been 
revoked  within  six  months  next  preceding  the  passage  of  the 
act.  If  the  above-quoted  provision  relative  to  all  pay  clerks 
being  commissioned  after  six  years'  service  as  such  be  re- 
ferred to  paymasters'  clerks  then  in  the  Navy  the  subsequent 
proviso  which  authorizes  paymasters'  clerks  of  six  years' 
service  to  be  commissioned  as  pay  clerks  would  be  surplusage. 
We  would  have  in  that  view  a  positive  requirement  that  all 
paymasters'  clerks  after  six  years'  service  as  such  be  commis- 
sioned as  chief  pay  clerks  followed  by  a  proviso  that  certain 
paymasters'  clerks  after  six  years'  service  may  be  commis- 
sioned as  chief  pay  clerks.  But  the  two  provisions  are  not 
inconsistent.  Each  means  what  it  says.  One  of  them  refers 
to  and  contemplates  pay  clerks  wly>  shall  have  become  such 
by  being  warranted  in  accordance  with  the  terms  of  the  act, 
and  the  other  clause  refers  to  and  contemplates  paymasters' 
clerks  who  are  not  and  may  never  have  been  pay  clerks  at  all 
in  the  sense  of  the  statute. 

The  learned  counsel  for  plaintiff  lays  emphasis  on  the 
language  "that  all  pay  clerks  shall  after  six  years'  service 
as  such  be  commissioned  chief  pay  clerks  and  shall  on  pro- 
motion have  the  rank,  pay,  and  allowances  of  chief  boat- 
swain," and  inferentially  at  least  he  insists  that  said  provi- 
sion applies  to  paymasters'  clerks  then  in  the  Navy  as  such 
who  had  had  six  years9  service.    We  agree  that "  paymasters' 
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clerks  were  entitled  to  be  made  pay  clerks  '  upon  the  passage 
of  this  act,'"  if  by  "entitled"  is  meant  that  paymasters' 
clerks  could  be  warranted  as  pay  clerks  in  the  manner  indi- 
cated by  the  statute.    There  is  no  peremptory  injunction 
that  they  shall  be  so  warranted,  and  unless  they  have  been 
warranted  as  pay  clerks  they  are  not  pay  clerks  in  the  stat- 
utory sense.    The  provision  above  quoted  and  emphasized  by 
counsel  does  not  apply  to  paymasters'  clerks  who  are  not 
and  have  never  been  warranted  as  pay  clerks.    We  therefore 
do  not  assent  to  the  proposition  that  the  advancement  of  a 
paymaster's  clerk  to  the  grade  of  a  chief  pay  clerk  was  equiv- 
alent to  the  advancement  of  a  pay  clerk,  unless  the  proposi- 
tion presupposes  that  the  paymaster's  clerk  had  been  war- 
ranted as  a  pay  clerk  in  the  sense  we  have  mentioned.    In 
our  view,  the  phrase  "  pay  clerks  "  in  said  connection  refers 
to  those  who  have  been  warranted  as  such.   The  plaintiff  was 
properly  commissioned  under  the  authority  of  the  proviso 
in  the  act  and  not  because  he  was  a  pay  clerk  with  six  years' 
service  as  such.    We  confess  that  there  may  be  obscurity  in 
the  clause  providing  for  computing  the  six  years'  service  re- 
quired of  pay  clerks  before  they  can  be  commissioned  chief 
pay  clerks.    It  directs  that  credit  shall  be  given  "  for  all  serv- 
ice in  the  Navy  as  pay  clerk,  acting  pay  clerk,  and  paymas- 
ter's clerk."    If  it  means  that  the  length  of  service  as  pay- 
master's clerk  before  his  appointment  as  acting  pay  clerk  or 
before  he  is  warranted  as  pay  clerk  shall  be  added  to  his 
service  as  pay  clerk  and  in  addition  that  his  service  as  acting 
pay  clerk  may  be  credited  and  the  sum  be  taken  in  ascertain- 
ing the  required  length  of  service  the  question  may  not  be  so 
doubtful.    It  may  apply  to  a  paymaster's  clerk  whose  length 
of  service  is  less  than  six  years.    But  whether  a  paymaster's 
clerk  who  has  served  not  less  than  six  years  as  such  and  is 
otherwise  qualified  may  be  warranted  as  pay  clerk  and  be- 
come by  force  of  the  said  credit  immediately  eligible  to  pro- 
motion to  chief  pay  clerk  is  not  so  clear.    The  question  is  not 
material  here  because  plaintiff  was  not  warranted  as  pay 
clerk,  and  never  having  been  a  pay  clerk  in  the  statutory 
sense  of  the  term,  he  was  not  advanced  in  grade  or  rank  pur- 
suant to  law  within  the  meaning  of  the  act  of  1913. 
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In  this  connection  it  is  urged  that  the  Smith  case^  50  C 
Cls.,  244, "  is  strictly  on  all  fours  "  with  the  instant  case.  We 
fail  to  see  its  application.  Smith  was  a  warrant  machinist; 
the  statute  changed  the  title  to  machinist,  and  provided  that 
a  machinist  who  had  six  years9  service  as  such  should  be  com- 
missioned chief  machinist  with  a  defined  rank  which  was  a 
higher  one.  He  was  commissioned  accordingly  because  he 
had  served  six  years.  The  statute  in  terms  referred  to  the 
matter  as  a  promotion.  The  court  held  that  he  was  advanced 
in  grade  or  rank  pursuant  to  law.  So  far  from  that  ruling 
being  inconsistent  with  the  present  holding  it  emphasizes 
the  distinction  between  the  two  cases.  Smith  was  a  warrant 
officer  and  had  a  grade  or  rank  in  the  Navy.  Upon  promo- 
tion he  was  advanced  in  grade  or  rank.  He  had,  so  to  speak, 
a  status  to  start  with,  and  to  be  "advanced  in  grade  or 
rank"  necessarily  implies  some  grade  or  rank  from  which 
the  advancement  is  made  to  the  higher  grade  or  rank.  It 
involves  some  sort  of  sequence.  The  appointment  of  plaintiff 
to  a  newly  created  office  was  no  more  an  advancement  in 
grade  or  rank  than  the  appointment  of  a  former  paymaster's 
clerk  with  the  requisite  qualifications  who  could  also  have 
been  commissioned  as  chief  pay  clerk  would  have  been  an 
advancement  in  grade  or  rank.  In  either  case  the  appoint- 
ment would  have  been  that  of  one  outside  of  the  newlv  ere- 
ated  corps  and  one  who  had  no  grade  or  rank  as  warrant  or 
commissioned  officer.  In  that  case  there  would  not  be  an 
advancement  in  grade  or  rank  to  another  higher  grade  or 
rank.  He  was  an  outsider,  so  to  speak,  appointed  and  com- 
missioned to  a  newly  made  office.  If  a  new  office  was  created 
by  the  act  considered  in  the  Smith  case,  it  was  a  higher  office 
in  the  same  corps  or  grade.  Smith  was  a  warrant  machinist 
and  the  title  of  his  office  was  changed  to  machinist,  but  he 
was  not  required  to  be  again  appointed  or  to  undergo  ex- 
amination for  the  position  of  machinist.  Paymasters'  clerks 
could  only  become  pay  clerks  by  appointment,  and  after 
passing  examination.  Smith  was  a  warrant  officer  with 
grade  and  rank  from  which  he  could  be  "  advanced  in  grade 
or  rank."  The  plaintiff  was  not  a  warrant  officer  and  the 
pay  clerks  who  "shall  be  commissioned  chief  pay  clerks" 
under  the  act  of  1915  are  those  who  shall  have  been  or  may 


62  a  as.]  I.  C.  R.  R.  Co.  v.  U.  S.  63 

Beporttr's   Statement   of   the   Case. 

be  warranted  as  pay  clerks  under  the  terms  of  that  act.  The 
plaintiff  was  not  commissioned  as  chief  pay  clerk  because  of 
having  been  a  pay  clerk,  for  he  was  not  such,  but  he  was 
commissioned  as  chief  pay  clerk  because  the  proviso  in  the 
act  authorized  his  appointment  and  commission  when  he  had 
been  a  paymaster's  clerk  for  not  less  than  six  years.  The 
facts  do  not  bring  plaintiff  within  the  ruling  of  the  Smith 
case. 

We  can  not  hold  that  plaintiff  is  entitled  to  the  pay  and 
allowances  of  chief  pay  clerk  from  the*date  stated  in  his  com- 
mission. We  agree  with  the  ruling  of  the  comptroller  in  that 
regard. 

It  follows  that  the  plaintiff  s  petition  should  be  dismissed, 
and  it  is  so  ordered. 

All  the  judges  concur. 


ILLINOIS  CENTRAL  RAILROAD  COMPANY  t.  THE 

UNITED  STATES. 

[No.  83210.    Decided  January  15,  1917.] 
On  Defendants9  Demurrer. 

Army;  transportation  of  mounts. — la  the  absence  of  any  statute  au- 
thorizing payment  for  the  transportation  of  mounts,  the  pri- 
vate property  of  officers  of  the  Army,  the  Secretary  of  War  can 
not,  by  the  promulgation  of  a  regulation,  bind  the  Government 
to  the  payment  of  such  transportation. 

Army  Regulation. — There  being  no  authority  permitting  the  head  of 
a  department  to  require  from  the  Government  the  payment  of 
any  money  for  any  purpose  not  authorized  by  law,  paragraph 
1098,  Army  Regulations,  is  invalid  and  of  no  effect. 

The  Reporter's  statement  of  the  case : 

The  facts  of  the  case  and  the  averments  of  the  petition  to 
which  defendants  demur  are  sufficiently  set  forth  in  the 
opinion  of  the  court. 

Mr.  Horace  S.  Whitman,  with  whom  was  Mr.  Assistant 
Attorney  General  Thompson,  for  the  demurrer. 

Mr.  William  E.  Harvey  opposed.  King  A  King  were  on 
the  briefs. 
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In  this  case  the  issue  of  law  is  a.  very  narrow  one  and 
it  can  best  be  considered  by  looking  first  to  the  question 
as  to  what  the  obligation  of  the  railroad  company  is  to- 
wards the  United  States  with  respect  to  furnishing  trans- 
portation based  upon  land  grants  made  to  the  road. 

The  grants  to  the  road  were  made  by  the  United  States 
on  conditions  "that  the  said  railroad  and  branches  shall 
be  and  remain  a  public  highway  for  the  use  of  the  Gov- 
ernment of  the  United  States,  free  from  toll  or  other  charges 
upon  the  transportation  of  any  property  or  troops  of  the 
United  States  "  (sec.  4,  act  of  Sept.  20, 1850,  9  Stat.  L.,  466, 
467).  Under  this  grant  the  free  transportation  is  to  be  fur- 
nished only  for  "any  property  or  troops  of  the  United 
States."  Property  of  the  United  States  is  to  be  read  as 
property  belonging  to  the  United  States.  State  v.  King, 
51  Atl.  R.,  1102,  1103;  95  Md.  125. 

It  is  alleged  in  the  petition  and  the  fact  is  admitted  by 
the  demurrer  that  "  the  freight  as  transported  was  the  per- 
sonal property  of  the  officer  of  the  United  States  Army  above 
named  and  was  not  the  property  of  the  United  States.'* 
We  do  not  see  that  this  case  can  be  distinguished  in  principle 
from  the  case  of  the  Alabama  Great  Southern  Railroad,  49 
C.  Cls.,  522,  wherein  the  court  held  that  land-grant  deduc- 
tions could  not  be  made  for  the  transportation  of  militia  of 
the  several  States  and  Territories,  holding  expressly  "  they 
were  not  in  the  service  or  troops  of  the  United  States."  Not 
being  troops  of  the  United  States,  the  court  held  that  the 
land-grant  deductions  were  not  authorized.  Neither  can 
this  case  be  differentiated  from  the  decision  of  this  court  in 
the  cases  of  the  Chicago,  Milwaukee  and  St.  Paul  Railway 
Company,  No.  32975,  decided  February  8,  1915,  and  Louis- 
ville cfe  Nashville  Railroad  Co.,  No.  33034,  decided  March  1, 
1915. 

Counsel  for  the  United  States  in  his  brief  does  not  at- 
tempt to  draw  a  distinction  between  the  principles  in  the 
decided  cases  and  the  case  at  bar  and  bases  his  argument 
upon  the  proposition  that  as  the  officer  was  required  to  be 
mounted,  his  mount  was  a  necessary  part  of  his  military 
equipment  and  because  the  officer  purchased  them  counsel 
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argues  that  it  does  not  affect  the  status  of  these  accouter- 
ments  and  equipment. 

That  is  not  the  question  involved.  The  question  involved 
is  whether  privately  owned  property  becomes  property  of 
the  United  States  because  it  happens  to  be  a  part  of  the 
owner's  military  equipment.  If  it  is  property  of  the  United 
States,  the  United  States  can  dispose  of  it.  If  it  is  the  per- 
sonal property  of  the  officer,  the  United  States  can  not  dis- 
pose of  such  property,  notwithstanding  the  fact  that  it  is  a 
part  of  the  officer's  equipment. 

The  act  of  September  20,  1850,  is  a  part  of  the  contract 
between  the  United  States  and  the  claimant  company,  by 
virtue  of  which  in  considering  the  land  grant  the  railroad 
undertook  to  furnish  transportation  at  reduced  rates  in  the 
cases  therein  specified,  but  in  no  other  cases.  The  scope  of 
the  obligation  can  not  be  increased  by  any  regulation,  or 
even  legislation  by  Congress.  It  can  only  be  done  by  a 
mutual  agreement  between  the  parties. 

In  Chicago  <&  Northwestern  Railway  v.  United  States, 
104  U.  S.  680,  and  Chicago,  Milwaukee  &  St.  Paul  Rail- 
way v.  United  States,  104  U.  S.  687,  the  Supreme  Court 
decided  that  it  was  not  within  the  power  of  the  Government 
to  change  or  abrogate  by  its  own  legislation  contract  relations 
previously  entered  into  with  a  railroad  company  for  trans- 
portation. 

"  In  no  other  mode  could  the  contract  be  changed  except 
by  the  mutual  assent  of  the  parties.  Any  change  attempted 
by  either  otherwise  would  have  been  merely  a  breach  of 
the  agreement  and  the  United  States  would  have  been  liable 
for  damages  for  its  breach  on  the  same  principles  and  to 
the  same  extent  as  a  private  party,  for  which  a  suitable 
remedy  was  provided  oy  law  in  the  jurisdiction  conferred 
upon  the  Court  of  Claims.  In  this  respect ^  the  relation 
between  the  parties  was  that  of  perfect  equality  in  right." 
(lb.,  p.  685.) 

In  the  case  of  Red  Rock  v.  Henry,  106  U.  S.  596,  the 
State  of  Minnesota  by  legislation  undertook  to  change  the 
condition  for  the  issuance  of  bonds,  which  had  been  author- 
ized by  legislation,  after  the  railroads  had  complied  with 
the  conditions  under  which  the  bonds  were  to  be  issued.  The 
Supreme  Court  said : 
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"  The  amendatory  act  of  March  2, 1871,  with  its  repealing 
clause,  can  have  no  effect  on  this  controversy.  That  act  was 
passed  more  than  six  months  after  the  company  had  fully 
complied  with  all  the  conditions  upon  which  the  town  of 
Red  Rock  had  agreed  to  issue  its  bonds.  It  was  too  late 
then  for  the  legislature  to  interfere.  The  company  was  en- 
titled to  bonds  and  any  attempt  by  the  legislature  to  forbid 
their  issue  would  have  been  unconstitutional  and  void." 
(lb.,  p.  604.) 

We  respectfully  submit  that  the  act  of  1850  limited  land- 
grant  deductions  to  the  matters  referred  to  therein,  to  wit, 
property  and  troops  of  the  United  States;  that  these  terms 
do  not  include  personal  property  of  an  individual,  even 
though  he  be  an  officer  of  the  Army  and  entitled  under  the 
regulations  to  have  certain  property  belonging  to  him  trans- 
ported at  the  expense  of  the  United  States;  and  that  the 
United  States  can  not  enlarge,  either  by  regulations  or  law, 
the  obligation  of  the  railroad  company. 

Hay,  Judge,  delivered  the  opinion  of  the  court : 

The  claimant  in  this  case,  the  Illinois  Central  Railroad 
Company,  is  suing  for  the  recovery  of  $49.19,  it  being  the 
amount  deducted  from  the  sum  of  $93.25,  the  amount 
charged  by  the  claimant  for  the  transportation  of  two  horses 
and  an  enlisted  man,  in  whose  charge  they  were,  from  Texas 
City,  Tex.,  to  Murpheysboro,  111.  The  two  horses  were  the 
property  of  First  Lieut.  Guy  L.  Quails,  Medical  Corps,  U.  S. 
Army.  Lieut.  Quails  had  been  ordered  for  service  over  the 
seas.  The  defendant  demurred  to  the  petition  on  the  ground 
that  the  allegations  of  the  petition  do  not  state  a  cause  of 
action. 

It  is  claimed  by  the  plaintiff  that  the  defendant  is  liable 
for  the  amount  claimed  by  it,  because  the  two  horses  trans- 
ported by  the  plaintiff  were  the  property  of  an  officer  of 
the  Army  required  to  be  mounted  and  entitled  to  two  mounts, 
and  that  by  virtue  of  paragraph  1098  of  the  Army  Regula- 
tions he  was  entitled  to  have  the  horses  transported  at  Gov- 
ernment expense. 

The  act  approved  April  27,  1914,  contains  this  provision : 

"  Hereafter  private  mounts  of  officers  in  excess  of  the  au- 
thorized mounts  may  be  shipped  on  Government  bill  of  lad- 
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ing  with  authorized  mounts  and  reimbursement  collected  for 
transportation  charges  on  such  excess  mounts." 

This  statute  by  its  terms  applies  to  mounts  in  excess  of 
the  authorized  mounts  of  officers  and  plainly  applies  to  offi- 
cers who  are  changing  stations,  and  has  no  relation  to  au- 
thorized mounts  being  shipped  by  officers  who  are  ordered 
tt  over  the  seas,"  to  their  homes,  or  to  any  other  place  in  the 
United  States.  Indeed,  the  enactment  of  this  law  goes  to 
show  that  it  was  necessary  to  have  the  authority  of  law  for 
the  transportation  of  excess  mounts  on  change  of  station, 
and  that  such  transportation  could  not  legally  be  provided 
for  by  regulation.  If  that  was  necessary,  then  certainly  it 
would  appear  that  the  transportation  of  privately  owned 
horses  to  points  in  the  United  States  must  be  provided  for  by 
law,  and  that  no  regulation  with  respect  to  such  transporta- 
tion is  legal. 

It  is  true  that  paragraph  1098  of  the  Army  Regulations 
does  provide  as  follows : 

44  6.  Officers  ordered  for  extended  service  over  the  seas  or 
to  Alaska,  if  they  so  desire,  may  have  their  authorized 
mounts  transported  from  their  old  stations  to  any  designated 
point  in  the  United  States  for  safe-keeping,  and  upon  their 
return  transported  to  their  new  stations  in  the  United 
States." 

In  the  absence  of  any  statute  authorizing  the  payment  for 
the  transportation  of  horses  which  are  the  property  of  offi- 
cers of  the  Army  and  not  the  property  of  the  United  States, 
and  in  the  absence  of  any  provision  in  the  appropriation 
acts,  can  the  Secretary  of  War  by  the  promulgation  of  a 
regulation  bind  the  Government  for  the  payment  of  the 
transportation  of  horses,  the  private  property  of  Army 
officers? 

This  court  has  repeatedly  passed  upon  the  effect  of  regu- 
lations of  the  executive  departments.  It  has  uniformly  held 
that  such  regulations  could  only  have  the  force  and  effect  of 
law  when  they  are  not  in  contravention  to  existing  law  and 
when  they  are  promulgated  for  the  purpose  of  carrying  into 
effect  the  law  in  respect  to  which  they  are  promulgated. 

Regulations  of  executive  departments  are  for  the  govern- 
ment of  the  conduct  of  their  clerks  and  officers,  the  distribu- 
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tion  and  performance  of  their  business,  and  to  the  detail  of 
service;  but  even  so,  regulations  must  not  be  inconsistent 
with  law,  but  must  conform  to  the  law.  Nor  can  the  head 
of  an  executive  department  nor  the  President  exercise  legis- 
lative power  or  authority  by  regulation  when  it  is  clear  that 
the  power  so  exercised  is  purely  legislative.  In  SymoruW 
case,  21  C.  Cls.,  148, 152,  it  is  said : 

"  The  regulations  of  the  Army  and  the  regulations  of  the 
Navy  are  given  the  force  and  ettect  of  law  when  they  apply 
to  mere  detail  of  service  which  has  not  been  regulated  by 
positive  enactment." 

"The  authority  of  the  President  to  make  regulations  is 
subject  to  the  condition,  necessarily  implied,  that  they  must 
be  consistent  with  the  statutes  which  have  been  enacted  by 
Congress,  and  must  be  in  execution  of  and  supplementary 
to,  but  not  in  conflict  with,  the  statutes."  Romero's  case, 
24  C.  Cls.,  331,  338. 

u  The  purpose  of  a  regulation  of  an  executive  department 
is  to  carry  into  effect  the  law  in  respect  to  which  it  may  be 
promulgated."  Laurey's  case,  32  C.  Cls.,  259,  266.  In  the 
same  opinion  it  is  asserted  that  when  rights,  duties,  and  obli- 
gations are  defined  by  a  statute  they  can  not  be  taken  away 
or  abridged  by  the  regulations  of  an  executive  department." 

"It  is  fundamental  in  constitutional  law  that  the  law- 
making power  is  exclusively  in  Congress  and  can  not  be  dele- 
gated to  any  other  department.  Laws  are  sometimes  de- 
pendent in  their  enforcement  upon  a  condition  to  be  ascer- 
tained and  determined  by  some  persons  having  executive 
power,  but  that  exception  to  the  almost  uniform  operation 
of  all  laws  is  not  a  grant  of  legislative  power  in  derogation 
of  the  function  of  the  legislature."  Durdap's  case,  33  C.  Cls., 
135,  161. 

A  regulation  contrary  to  law  is  no  regulation  at  all.  Sher- 
lock's case,  43  C.  Cls.,  161, 165. 

In  Freeman's  case,  3  How.,  557,  567,  the  Supreme  Court 
of  the  United  States  says : 

"  The  Army  Regulations  derive  their  force  from  the  power 
of  the  President  as  commander  in  chief,  and  are  binding 
upon  all  within  the  sphere  and  scope  of  his  legal  and  consti- 
tutional  authority.    The   Army   Regulations,  when  sane- 
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tioned  by  the  President,  have  the  force  of  law,  because  it  is 
done  by  him  with  the  authority  of  the  law." 

In  Glavey  v.  United  States,  182  U.  S.,  595,  605,  the  princi- 
ple is  thus  stated : 

"  The  authority  of  the  Secretary  to  issue  *  *  *  regu- 
lations *  *  *  with  the  approval  of  the  President,  in 
reference  to  matters  connected  with  the  Naval  Establish- 
ment, is  subject  to  the  condition,  necessarily  implied,  that 
they  must  be  consistent  with  the  statutes  enacted  by  Con- 
gress." 

We  have  been  unable  to  find  any  authority  or  even  sugges- 
tion that  the  heads  of  departments  can,  by  regulation,  re- 
quire from  the  Government  the  payment  of  money  for  any 
purpose  not  specifically  authorized  by  law. 

The  court  is  therefore  of  opinion  that  the  regulation  above 
quoted  is  invalid  and  of  no  effect. 

Section  161,  Revised  Statutes,  reads  as  follows: 

"  The  head  of  each  department  is  authorized  to  prescribe 
regulations,  not  inconsistent  with  law,  for  the  government  of 
his  department,  the  conduct  of  its  officers  and  clerks,  the  dis- 
tribution and  performance  of  its  business,  and  the  custody, 
use,  and  preservation  of  its  records,  papers,  and  property 
appertaining  to  it." 

The  act  approved  March  1,  1875,  Supplement  Revised 
Statutes,  volume  1,  68,  provides : 

"And  the  President  is  hereby  authorized  to  make  and 
publish  regulations  for  the  government  of  the  Army  in  ac- 
cordance with  existing  laws." 

Any  regulation  within  the  scope  of  the  statutes  above  cited 
would  have  the  force  and  effect  of  law.  But  it  certainly  will 
not  be  asserted  that  under  the  provision  of  these  statutes  the 
Secretary  of  War  could  by  regulation  fix  the  compensation 
of  any  officer  or  clerk  in  his  department  or  that  he  could  pro- 
vide by  regulation  for  allowances  to  be  paid  either  in  money 
or  in  kind  to  any  officer  or  that  he  could  by  regulation  fix 
the  amount  of  mileage  for  officers  or  travel  pay  for  enlisted 
men.  If  he  could  not  do  any  of  these  things  by  regulation 
it  follows  that  he  could  not  by  a  regulation  bind  the  Govern- 
ment to  pay  for  the  transportation  of  horses,  the  private 
property  of  officers  of  the  Army. 
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The  plaintiff  states  that  the  service  performed  by  it  was 
done  at  the  request  and  instance  of  the  defendant,  through 
its  agent,  Lieut.  Col.  C.  B.  Krauthotf,  Quartermaster  Corps, 
and  that  therefore  the  defendant  is  bound  to  pay  the  charges 
for  this  service.  But  the  defendant  is  not  bound  by  the 
illegal  acts  of  its  agent.  An  agent  without  authority  to  do 
so  can  not  bind  the  principal.  In  this  case  no  one  was 
clothed  with  authority  to  bind  the  defendant  for  the  pay  of 
transporting  horses  which  were  the  private  property  of 
officers  of  the  Army. 

The  court  being  of  opinion  that  the  demurrer  interposed 
by  the  defendants  should  be  sustained,  it  is  adjudged,  ordered 
and  decreed  that  said  demurrer  be,  and  the  same  is,  hereby 
sustained,  and  the  plaintiff  has  thirty  (30)  days  within 
which  to  amend  its  petition  as  it  may  be  advised. 

All  the  judges  concur. 


JAMES  L.  AND  RICHARD  E.  FORBES  v.  THE 

UNITED  STATES. 

[No.  31912.    Decided  January  29,  1917.] 

On  the  Proofs. 

Water  rights;  Government  as  appropriator. — When  the  United  States 
seeks  to  become  an  appropriator  of  the  waters  of  a  non- 
navigable  stream  under  the  doctrine  of  appropriation  they 
must  comply  with  the  law  of  the  State  wherein  the  stream 
Is  located. 

Abandonment  of  water  rights, — An  abandonment  by  an  appropriator 
of  his  water-right  location  is  voluntary  and  can  not  be  shown 
by  nonuser  alone,  but  there  must  be  a  concurrence  of  act  and 
intent,  relinquishment  of  possession,  and  intent  not  to  resume 
It  for  a  beneficial  use. 

Rights  of  riparian  owners;  taking. — Irrespective  of  the  doctrine  of 
appropriation  in  a  State  having  a  dual  system  of  riparian 
rights  and  the  doctrine  of  appropriation  as  to  water  rights, 
each  riparian  owner  is  entitled  to  a  reasonable  use  of  the 
waters  as  an  Incident  to  ownersuip,  and  where  the  United 
States,  as  a  riparian  coowner,  deprives  others  entirely  of 
their  use  of  such  waters  there  Is  a  taking  of  private  property 
within  the  meaning  of  the  fifth  amendment  of  the  Consti- 
tution. 
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TAe  Reporter's  statement  of  the  case: 

Afessrs.  Robert  N.  Ogden  and  Chambers  EeUar  for  the 
plaintiffs. 

Messrs.  Seth  Shepherd,  jr.,  and  /.  Harwood  Chaves,  with 
whom  was  Mr.  Assistant  Attorney  General  Huston  Thomp- 
son, for  the  defendants. 

Since  the  territorial  act  of  1881  the  right  to  acquire  a 
specified  amount  of  the  flow  of  nonnavigable  streams  for 
beneficial  purposes  has  been  recognized  by  the  legislature. 
S.  Dak.  Stats.  1905,  p.  201;  1907,  p.  373.  An  appropria- 
tion is  effected  by  formal  notice  of  intention  to  divert  a 
specified  amount  of  water  for  specified  purposes,  followed  by 
diligent  construction  and  completion  of  necessary  work  pre- 
paratory to  the  use  of  the  water.  Wiel,  Water  Sights,  sec. 
370.  The  right,  after  having  been  properly  acquired,  is 
not  an  absolute  permanent  property  right  in  the  corpus  of 
the  flowing  waters,  but  is  usufructuary  only.  Wiel,  sees. 
276-277.  This  is  important  in  the  determination  of  dam- 
ages for  the  violation  of  such  rights.  The  value  of  the  water 
itself  can  not  be  determined  and  recovered,  but  only  the  dam- 
age to  the  enterprise  from  loss  of  the  flow  and  use.  Parks 
v.  Hoyt,  57  Cal.,  44.  In  other  words,  the  appropriator  has 
the  sole  and  exclusive  right  to  use  the  water  for  the  purposes 
for  which  it  was  appropriated  Hoffman  v.  Stone,  7  Cal., 
49:  and  so  long  as  the  water  is  put  to  beneficial  use  full 
protection  is  given  to  the  prior  appropriator  against  all  later 
appropriations  or  common  law  riparian  rights  subsequently 
arising.  On  the  other  hand,  an  appropriation  can  not  be 
enjoyed  to  the  detriment  of  riparian  rights  previously  exist- 
ing. Sturr  v.  Beck,  133  U.  S.,  541.  It  is  also  established 
that  the  quantity  of  water  to  which  an  appropriator  is  en- 
titled is  not  determined  by  the  quantity  specified  in  his  notice 
and  actually  diverted.  His  right  "  is  limited  to  the  amount 
he  actually  uses  for  a  beneficial  purpose,  not  exceeding  the 
carrying  capacity  of  his  ditch  or  canal."  Stenger  v.  Tharpf 
17  S.  Dak.,  13. 
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The  right  of  an  appropriator  may  be  lost  by  abandonment, 
which  occurs  when  it  is  shown  as  a  matter  of  fact  that  pos- 
session has  been  relinquished  with  the  intent  not  to  resume  it 
for  a  beneficial  use ;  and  nonuser  is  proper  evidence  of  intent 
to  abandon.  Edgemant  v.  Tubbs,  115  N.  W.,  1130;  Red- 
water  Land  Co.  v.  Reed,  128  N.  W.,  702 ;  Same  v.  Janes,  130 
N.  W.,  85. 

Not  only  may  the  right  be  lost  by  voluntary  abandonment 
but  by  abandonment  in  invitum.  S.  Dak.  Stats.  1907,  p. 
373,  sec.  46.  By  the  introduction  of  the  principle  of  stat- 
utory abandonment  it  is  unnecessary  to  prove  the  intent  to 
abandon.  Nonuse  for  three  years  prior  to  the  time  a  con- 
troversy arises  ipso  facto  causes  a  loss  of  the  right  to  appro- 
priate. 

The  riparian  right  is  natural  in  that  it  needs  no  act  of  the 
owner  to  acquire  it,  but  attaches  to  the  land  bordering  on  the 
stream  of  its  own  accord.  In  other  words,  it  is  inherent  in 
the  riparian  land  and  part  and  parcel  of  it.  It  therefore 
follows  that  between  riparian  owners  there  is  a  "perfect 
equality  of  right,"  which  permits  no  advantage  to  be  gained 
through  prior  settlement  or  appropriation.  Nonuse  does  not 
affect  the  right.    Ditch  Co.  v.  Ditch  Co.,  26  S.  Dak.,  307,  311. 

As  far  as  the  nature  of  the  riparian  right  is  concerned  it  is 
only  similar  to  the  appropriated  right  in  that  it  is  usufruc- 
tuary. The  riparian  proprietor  "has  no  property  in  the 
water  itself,  but  a  simple  use  of  it  while  it  passes  along." 
Now,  this  use  is  not  that  which  one  owner  happens  to  exer- 
cise before  another;  nor  one  that  is  limited  to  the  quantity 
of  water  actually  used  at  one  time  or  another.  Inasmuch  as 
the  rights  of  riparian  owners  are  correlative  as  contrasted 
with  the  exclusive  rights  obtained  by  appropriation,  all  the 
parties  having  access  to  the  stream  have  the  right  to  share 
reasonably  in  its  use.  If  such  use  results  in  damage  to  an- 
other it  is  damnum  absque  injuria.  But  the  use  must  be 
confined  to  the  riparian  land. 

The  use  may  be  natural  or  artificial.  Use  of  the  water  for 
domestic  purposes  and  for  watering  stock  is  characterized  as 
a  natural  use,  and  though  the  whole  stream  be  consumed  for 
these  purposes  the  consumption  is  not  unreasonable,  and  it  is 
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damnum  absque  injuria  because  done  in  the  natural  use  of 
the  land.  Use  of  the  water  for  irrigation  is  an  artificial  use 
which  a  riparian  owner  may  exercise.  All  the  authorities 
seem  to  agree  that  the  use  for  irrigation  is  proper  within  the 
limit  that  it  must  not  unreasonably  prevent  the  possibility 
of  equal  use  by  others  owning  lands  up  or  down  and  on  the 
stream.  In  the  cases  which  deal  with  controversies  between 
riparian  owners  over  irrigating  uses  the  jury  has  to  deter- 
mine in  the  light  of  all  attendant  circumstances  what  would 
be  a  reasonable  diversion  for  the  purpose  of  irrigating  the 
lands  in  question.  Ditch  Co.  v.  Ditch  Co.,  26  S.  Dak.,  307, 
312 ;  Same  v.  Same,  15  S.  Dak.,  519,  529. 

Owing  to  the  geographical  situation,  both  claimants  and 
defendants  are  riparian  owners,  possessing  riparian  rights 
which,  despite  nonuser,  were  in  existence  prior  to  either 
party's  acquisition  of  appropriated  rights.  The  appropri- 
ation made  by  claimants  in  1882  could  not  lawfully  be  ex- 
ercised so  as  to  injure  the  vested  riparian  rights  of  defend- 
ants any  more  than  the  appropriation  made  by  defendants  in 
1908  can  be  permitted  to  injure  the  riparian  rights  of  claim- 
ants. 

Now,  if  the  defendants  in  diverting  the  water  of  the 
stream  were  merely  putting  it  to  the  reasonable  uses  law- 
fully permitted  a  riparian  owner,  then  claimants  have  no 
right  to  complain.  They  can  not  assert  their  right  acquired 
by  appropriation  because  its  exercise  is  limited  by  the  su- 
perior vested  riparian  right  of  defendants.  They  can  not 
assert  their  riparian  right  because  it  is  no  greater  than  that 
of  defendants,  and  the  latter,  ex  hypothesis  are  exercising 
their  right  in  a  lawful  manner. 

The  record  conclusively  shows  that  the  diverted  water 
was  used  for  domestic  purposes  and  for  watering  stock. 
Even  assuming  that  it  was  necessary  to  use  the  whole  stream 
to  accomplish  these  purposes,  it  has  been  decided  that  such 
a  use  is  reasonable  and  lawful. 

Claimants'  contention  that  the  defendants  are  not  ri- 
parian owners  can  not  be  taken  seriously,  inasmuch  as  it 
clearly  appears  that  Deadman  Creek  runs  for  several  miles 
through  defendants'  land  before  it  immediately  flows  into 
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the  Cusick  place.  Claimants  probably  meant  to  contend 
that  the  defendants  were  violating  their  riparian  rights  in 
carrying  the  water  away  from  the  land  adjoining  the  stream 
at  the  intake  dam  and  delivering  it  at  Fort  Meade  several 
miles  away. 

But  Fort  Meade  is  riparian  to  Bear  Butte  Creek,  into 
which  Deadman  Creek  flows.  In  other  words,  the  latter  is 
tributary  to  the  former  and  the  two  form  one  stream. 
Wiel,  sec.  725.  Therefore,  the  Fort  Meade  Reservation  is 
riparian  to  Deadman  Creek  just  as  much  as  the  land  on  which 
the  intake  dam  is  situated  is  riparian  to  it.  On  whichever 
tract  the  water  is  used  it  is  necessarily  used  on  riparian  land. 
The  point  of  diversion  is  not  material. 

If  we  are  correct  in  urging  that  the  diversion  made  by 
defendants  was  one  they  had  a  right  to  make  as  a  riparian 
owner,  then  any  resulting  damage  to  claimant  is  damnum 
absque  injuria,  and  the  petition  should  be  dimissed. 

On  the  other  hand,  if  the  court  should  overrule  the  pres- 
ent contention,  it  will  be  necessary  to  consider  the  rela- 
tions of  the  parties  arising  out  of  the  respective  appropria- 
tions made  by  them,  and  the  effect  of  defendants'  appropria- 
tion upon  claimants'  rights  acquired  by  appropriation  or 
existing  by  virtue  of  their  riparian  ownership. 

The  defendants  made  their  appropriation  of  the  waters 
of  Deadman  Creek  under  and  by  virtue  of  the  statutes  of 
South  Dakota,  1907,  page  373,  section  37.  The  steps  taken 
by  defendants  to  establish  and  perfect  their  right  are  fully 
disclosed  in  the  record,  and  it  appears  that  they  properly 
complied  with  the  provisions  of  the  State  laws.  The  ques- 
tion of  compliance  can  not  be  tested,  as  claimants  seem  to 
contend,  by  other  sections  of  the  act  not  applicable  to  the 
United  States. 

But  the  claimants  are  no  doubt  correct  in  their  conten- 
tion that  such  an  appropriation  can  not  be  permitted  to 
injure  another's  vested  water  rights  existing  either  by  virtue 
of  riparian  ownership  or  prior  appropriation.  The  State 
engineers'  decision  that  defendants'  appropriation  violated 
no  vested  rights  of  the  claimants  is  not  conclusive.  That  is  a 
question  to  be  determined  in  this  controversy. 
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The  evidence  conclusively  establishes  the  fact  of  abandon- 
ment. The  plant  was  not  used  for  10  years ;  no  attempt  was 
made  to  use  it ;  it  was  left  in  &  state  of  disrepair ;  the  cur- 
rent of  the  stream  carved  a  new  channel  around  and  below 
the  dam;  and  two  years  before  defendants  diverted  the 
water  there  remained  only  a  dilapidated  dam,  a  few  dis- 
connected sections  of  a  ditch,  some  scattered  planks,  and  a 
reservoir  overgrown  with  grass  and  weeds.  It  is  submitted 
that  nonuser  for  10  years  under  the  circumstances  shown  is 
conclusive  evidence  of  intention  to  abandon.  It  is  to  be 
noted  that  under  the  common  law  of  California  intention 
to  abandon  is  proved  whenever  it  is  shown  that  nonuser 
Utdtr  any  circumstances  has  lasted  for  five  years.  Smith  v. 
Hawkins,  110  Cal.,  122 ;  120  Cal.,  86. 

But  in  addition  to  the  common-law  system  in  South 
Dakota  it  is  provided  by  statute  that  nonuser  for  three  years 
causes  complete  abandonment  of  an  appropriation  of  waters. 
So,  even  if  there  was  a  beneficial  use  in  1906,  it  would  avail 
nothing,  because  the  three-year  period  ran  again  prior  to  de- 
fendants9 diversion  in  1910.  It  is  established  that  the  law 
referred  to  above  is  valid  as  to  an  appropriation.  St  Ger- 
main Ditch  Co.  v.  Hawthorne  Ditch  Co.,  32  S.  Dak.,  260, 
268. 

Where  a  right  acquired  by  appropriation  is  abandoned,  the 
right  ceases  and  can  not  affect  the  controversy.  Stenger  v. 
Tharp,  17  S.  Dak.,  13, 19. 

Hat,  Judge,  reviewing  the  facts  found  to  be  established, 
delivered  the  opinion  of  the  court : 

This  is  a  suit  brought  by  the  plaintiffs  to  recover  $50,000 
which  they  allege  to  be  the  value  of  certain  water  rights 
owned  by  them  and  which  have  been  taken  and  appropriated 
by  the  defendants,  the  United  States. 

The  plaintiffs  and  their  grantors  since  the  year  1880  have 
been  the  owners  in  fee  simple  of  640  acres  of  land  situate  in 
Meade  County,  South  Dakota.  These  lands  consist  of  two 
separate  tracts  of  320  acres  each ;  the  western,  or  upper  tract, 
known  as  the  Cusick  place,  is  pasture  land ;  the  eastern,  or 
lower  tract,  known  as  the  home  place,  is  agricultural  land, 
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of  which  130  acres  has  been  in  cultivation  for  a  considerable 
length  of  time.  About  220  acres  of  this  tract  is  susceptible  of 
improvement  and  can  be  used  for  agricultural  purposes,  but 
that,  with  the  residue  of  the  home  place,  has  been  used  for 
grazing  purposes.  Seventy-five  acres  of  this  tract  has  been 
irrigated.  Lying  between  the  two  320-acre  tracts  are  160 
acres  of  State  school  land.  All  of  the  land  of  the  plaintiffs  is 
riparian  to  the  waters  of  the  Deadman  Stream. 

The  predecessors  in  interest  of  the  plaintiffs  in  this  land  in 
the  year  1882  located  a  water-right  location  entitling  them 
to  the  use  of  100  miner's  inches  of  the  waters  of  Deadman 
Stream.  Said  location  is  on  the  tract  of  land  of  the  plain- 
tiffs known  as  the  Cusick  place,  the  upper  tract  of  land  of  the 
plaintiffs,  situated  on  said  stream  above  the  home-place  tract. 
By  means  of  a  dam,  flumes,  and  ditches  constructed  on  the 
Cusick  place  the  plaintiffs  for  a  number  of  years  diverted  suf- 
ficient water  from  Deadman  Stream  to  irrigate  75  acres  of 
land  on  the  home  place,  and  could  have,  by  a  reasonable  use 
of  said  water,  irrigated  130  acres  of  said  home  place.  The 
plaintiffs  also  used  the  water  so  diverted  to  water  in  the  dry 
season  the  stock  on  the  home  place.  Since  the  year  1900 
the  plaintiffs  have  not  used  the  water  in  Deadman  Stream 
for  purposes  of  irrigation  by  diverting  the  same  by  means  of 
their  dam,  but  the  plaintiffs  have  not  abandoned  their  water 
right.  On  the  contrary,  during  the  time  since  1900  the  plain- 
tiffs have  asserted  their  right  to  the  use  of  their  water-right 
location  and  to  the  use  of  the  water  in  said  stream.  The  320- 
acre  tract,  known  as  the  Cusick  place,  is  pasture  land  and 
was  made  valuable  for  that  purpose  from  the  fact  that  Dead- 
man  Stream  flowed  above  the  ground  through  said  tract  all 
the  year  round,  and  from  the  further  fact  that  said  tract  is 
in  close  proximity  to  Sturgis,  a  town  of  1,700  inhabitants. 

The  defendants  are  now  and  have  been  since  1908  the 
owners  in  fee  simple  of  a  large  forest  reserve  which  adjoins 
the  Cusick  place  of  the  plaintiffs  on  the  south.  This  portion 
of  the  forest  reserve  is  riparian  to  the  waters  of  Deadman 
Stream,  and  is  above  the  lands  of  the  plaintiffs  on  said 
stream.  The  defendants  also  own  in  fee  simple  the  Fort 
Meade  Military  Reservation,  the  land  of  which  is  not  ri- 
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parian  to  the  waters  of  said  stream.  Prior  to  1908  and  con- 
tinuously since  that  time  the  defendants  have  maintained 
upon  said  reservation  troops  of  the  United  States  on  an 
averag*,  daily,  of  300  men  and  300  horses  and  mules. 

Deadman  Stream  is  a  nonnavigable  stream  rising  in  the 
Black  Hills  of.  South  Dakota,  which  flows  from  its  source 
in  a  natural  bed  across  the  320-acre  tract  of  the  plaintiffs, 
known  as  the  Cusick  place,  flowing  above  ground  through 
this  tract  all  the  year  round;  and  flows  above  ground 
through  the  home  place  for  about  eight  months  in  the  year. 
In  the  year  1909  the  defendants  began  the  construction  of 
dams  across  Deadman  Stream  on  their  land  in  the  forest 
reserve  above  the  lands  of  the  plaintiffs.  These  dams  were 
completed  on  February  4,  1910. 

These  dams  obstruct  and  hinder  the  flow  of  the  waters  of 
this  stream  and  divert  and  detain  the  waters  of  Deadman 
Stream  from  the  lands  and  water-right  location  of  the  plain- 
tiffs, and  deprive  them  of  the  use  of  all  of  said  water,  for 
by  means  of  an  8-inch  pipe  line  connected  with  the  intake 
dam  of  the  defendants  they  have  diverted  this  water  and 
conveyed  it  away  from  the  lands  of  the  plaintiffs  to  their 
military  reservation.  The  water  is  then  used  for  domestic 
purposes,  for  watering  live  stock,  for  sprinkling  lawns,  for 
sewage  purposes,  and  the  surplus  water  so  taken  from  Dead- 
man  Stream  is  emptied  into  Bear  Butte  Creek,  which  stream 
is  below  the  lands  of  the  plaintiffs.  Since  the  taking  of  this 
water  from  this  stream  by  the  defendants  there  has  been  no 
water  flowing  in  this  stream,  except  in  times  of  freshets, 
through  and  upon  the  lands  of  the  plaintiffs,  so  that  the 
plaintiffs  have  been  wholly  deprived  of  the  use  of  this  water, 
which  has  made  their  Cusick  place  of  no  value  for  purposes 
of  pasture,  and  has  prevented  them  from  irrigating  any  part 
of  their  home  place  and  from  pasturing  cattle  on  said  place. 
It  does  not  appear  from  the  evidence  that  the  defendants 
complied  with  the  statutes  of  South  Dakota,  which  provide 
for  the  appropriation  and  utilization  of  the  waters  of  a 
nonnavigable  stream.  The  defendants  did  give  notice  of 
their  intention  to  appropriate  the  waters  of  Deadman  Stream 
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to  the  State  engineer  of  South  Dakota,  but  this  was  not  * 
sufficient  compliance  with  the  statutes  of  the  State  as  con- 
strued by  its  courts. 

In  South  Dakota  a  dual  system  prevails  as  to  water  rights, 
to  wit,  riparian  rights  and  the  doctrine  of  appropriation. 
(Sec.  278,  Civil  Code,  Revised  Codes,  S.  Dak.) 

The  right  of  the  defendants  to  take  and  appropriate  the 
waters  of  the  nonnavigable  streams  of  the  State  of  South 
Dakota  must  be  determined  by  the  laws  of  that  State  and 
by  the  decisions  of  its  courts  in  construing  those  laws. 
United  States  v.  Rio  Grande  Dam  &  /.  Co.,  174  U.  S.,  690; 
Kansas  v.  Colorado,  206  U.  S.,  46;  Wiel  on  Water  Bights, 
sec.  207,  p.  240.  A  statute  providing  that  a  notice  to  a  State 
engineer  for  the  appropriation  of  water  and  the  location  of 
a  water  right  is  sufficient  to  take  from  a  riparian  owner  hk 
vested  rights  in  the  use  of  the  waters  to  which  his  land  is 
riparian  is  void.  The  right  to  the  use  of  such  waters  can 
not  be  confiscated  or  interfered  with  by  the  State  or  the 
public  and  placed  in  the  custody  and  control  of  a  State 
engineer  any  more  than  could  the  land  itself  upon  which 
said  water  happened  to  be.  St.  Germain  Irrigating  Ditch 
Co.  v.  Hawthorne  Ditch  Co.,  32  S.  Dak.,  260,  267.  The  de- 
fendants having  appropriated  the  water  in  Deadman  Stream 
under  a  notice  given  solely  to  the  State  engineer,  and  having 
failed  to  comply  with  the  statutes  of  South  Dakota  requir- 
ing publication  of  notice  of  the  application  to  appropriate 
water,  can  not  claim  any  rights  as  an  appropriator  of  water 
under  the  statutes.  The  question  therefore  arises  whether 
the  plaintiffs  occupied  the  position  of  prior  appropriators 
as  between  them  and  the  defendants  when  the  latter  under- 
took to  divert  the  waters  of  this  stream  from  the  lands  of 
the  plaintiffs.  At  that  time  the  plaintiffs  had  been  in  pos- 
session of  their  lands  for  over  28  years,  and  their  water  right 
had  been  located  for  26  years. 

The  facts  in  this  case  are  that  the  predecessors  in  interest 
of  the  plaintiffs  located  a  water  right  in  conformity  with 
law  on  Deadman  Stream  on  their  land  known  as  the  Cusick 
place,  riparian  to  the  waters  of  that  stream,  and  used  the 
same  by  the  construction  of  a  dam,  flumes,  and  ditches,  by 
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which  they  conveyed  these  waters  to  their  home  place  for  the 
purposes  of  irrigation,  and  also  for  domestic  purposes  and 
the  watering  of  live  stock.  If  the  plaintiffs  did  not  by  the 
use  of  the  water  interfere  with  the  rights  of  other  riparian 
owners,  and  did  not  take  from  the  stream  an  unreasonable 
amount  of  water,  then  their  right  to  the  use  of  the  water  so 
appropriated  by  them  can  not  be  questioned;  and  if  the 
defendants,  as  it  appears  they  have,  by  the  construction  of  a 
dam  or  datns,  above  the  water-right  location  of  the  plaintiffs, 
diverted  all  of  the  waters  from  the  lands  of  the  plaintiffs, 
and  thus  rendered  useless  their  water  right,  then  the  defend- 
ants have  taken  from  the  plaintiffs  the  use  of  the  water  to 
which  the  plaintiffs  were  entitled,  and  the  plaintiffs  are  en- 
titled to  recover  the  value  of  the  use  of  the  water  of  which 
they  have  been  deprived.  Not  only  have  the  defendants 
taken  from  the  plaintiffs  the  use  of  their  water-right  loca- 
tion but  they  have  deprived  them  of  the  use  of  the  water 
which  flowed  past  the  Cusick  place,  and  thus  rendered  value- 
less that  tract  of  land  for  pasturage  purposes.  For  this  tak- 
ing the  defendants  are  liable  to  the  extent  of  the  value  of  the 
use  of  the  waters  of  which  the  plaintiffs  have  been  deprived. 
The  defendants,  however,  claim  that  by  reason  of  nonuse 
the  plaintiffs  have  abandoned  their  water-right  location,  and 
that  in  consequence  of  such  abandonment  the  plaintiffs  are 
only  entitled  to  such  use  of  the  waters  of  this  stream  as  any 
other  riparian  owner  would  have.  It  appears  from  the  evi- 
dence in  this  case  that  the  water  right  of  the  plaintiffs  was 
located  in  the  year  1882  and  was  in  use  until  the  year  1900; 
that  since  the  year  1900  the  plaintiffs  asserted  their  right  to 
their  water-right  location  and  testified  that  they  had  no 
intention  of  abandoning  it.  For  several  years  after  1900 
the  rainfall  was  abundant  enough  to  enable  them  to  grow 
their  crops  without  irrigation,  and  after  that  they  used  their 
home  place  for  stock-raising  purposes  down  to  the  year  1909. 
Under  these  circumstances  can  it  be  said  that  the  plaintiffs 
had  abandoned  their  water-right  location  when  the  defend- 
ants began  the  construction  of  their  dams  in  1909  and  di- 
verted the  water  from  the  plaintiffs'  lands?  "To  constitute 
abandonment,  properly  speaking,  there  must  be  a  concur- 
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rence  of  act  and  intent,  the  relinquishment  of  possession,  and 
the  intent  not  to  resume  it  for  a  beneficial  use,  so  that  aban- 
donment is  always  voluntary  and  a  question  of  fact."  Wiel 
on  Water  Rights,  sec.  567. 

The  declarations  of  the  party  abandoning  as  to  his  inten- 
tion are  evidence,  and  he  may  himself  testify  as  to  what  his 
intention  was,  since  his  intention  is  in  issue.  The  party 
claiming  the  abandonment  has  the  burden  of  proof,  which 
must  be  clear  and  definite  to  a  preponderance  of  evidence. 
Wiel,  sec.  567. 

w  Nor  will  the  nonuser  alone  without  an  intention  to  aban- 
don be  held  to  amount  to  an  abandonment."  Wiel,  sec.  569, 
quoting  from  Utt  v.  Frey,  106  Cal.,  397. 

"  It  is  well  settled  that  lapse  of  time  does  not  itself  consti- 
tute an  abandonment  and  that  it  is  only  a  circumstance  for 
the  jury  to  consider  in  determining  whether  there  has  been 
an  abandonment.  In  other  words,  the  question  is  one  of 
intent."  Wiel,  same  section,  quoting  from  Valcalda  et  al.  v. 
Silver  Peak  Mines,  86  Fed.,  90. 

In  North  American  Exploration  Co.  v.  Adams,  104  Fed., 
409,  the  learned  judge  who  delivered  the  opinion  of  the  court 
in  discussing  the  question  of  abandonment  of  water  rights 
said,  after  discussing  other  evidence,  "  that  they  testify  that 
they  never  intended  to  abandon  their  water  right;  and  the 
very  persuasive  consideration  is  that  the  voluntary  renuncia- 
tion of  valuable  rights  of  property  is  contrary  to  the  ordi- 
nary course  of  human  action."  The  evidence  of  abandon- 
ment in  this  case  is  not  clear,  and  is  not  established  by  the 
testimony.  It  is  not  denied  that  a  riparian  proprietor  of 
land  bordering  upon  a  stream  is  entitled  to  the  benefit  to  be 
derived  from  the  flow  of  its  waters  as  a  natural  incident  to 
his  estate,  and  that  as  between  themselves  riparian  owners 
are  entitled  to  a  just  and  reasonable  use  of  the  waters  of  the 
stream. 

Apart  from  the  rights  of  the  plaintiffs  as  appropriators, 
can  the  defendants,  regarding  the  plaintiffs  as  riparian  own- 
ers only,  divert  the  waters  of  this  stream  away  from  the 
lands  of  the  plaintiffs  and  use  all  of  said  waters  at  their  mili- 
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tary  reservation?  The  defendants  maintain  on  their  mili- 
tary reservation  300  men,  and  300  horses  and  mules ;  they  use 
the  water  taken  by  them  from  Deadman  Stream  for  domestio 
purposes  in  the  way  of  supplying  the  wants  of  the  men  and 
the  families  of  officers  and  men  who  are  stationed  at  this 
post;  for  watering  the  horses  and  mules;  for  sprinkling 
lawns;  for  sewage  purposes;  and  when  a  surplus  of  water 
accumulates  in  their  reservoir,  as  it  frequently  does,  they 
flow  it  into  Bear  Butte  Creek,  a  stream  below  the  lands  of 
the  plaintiffs,  so  that  the  water  can  not  return  to  their  lands. 
Such  6  use  of  these  waters  is  not  a  reasonable  use. 

In  a  late  Washington  case  it  was  held :  **  Each  riparian 
owner  is  entitled  to  a  reasonable  use  of  the  waters  as  an  inci- 
dent to  his  ownership,  and  all  owners  upon  the  same  stream 
have  the  same  right  of  reasonable  use,  the  use  of  each  must 
be  consistent  with  the  rights  of  others,  and  the  right  of  each 
is  qualified  by  the  rights  of  others."  Wiel  on  Water  Bights, 
sec.  745.  The  use  must  be  a  just  and  reasonable  use  and 
must  be  exercised  with  due  regard  to  the  rights  of  others. 
Beasonable  use  is  the  touchstone  for  determining  the  rights 
of  riparian  owners  among  themselves.  Wiel,  sec.  745,  citing 
10  Cush.,  193;  54  Me.,  487;  190  Pa.,  499. 

A  riparian  owner  has  no  right  to  intercept  the  regular 
flow  of  the  stream  if  he  thereby  interferes  with  the  lawful 
use  of  the  water  by  other  proprietors  and  inflicts  upon  them 
a  sensible  injury;  nor  has  he  the  right  to  use  the  water  in  a 
stream  to  the  prejudice  of  another;  nor  can  he  be  permitted 
so  to  use  the  stream  as  to  injure  or  annoy  those  who  are  situ- 
ated on  the  course  of  it,  either  above  or  below  him.  Angell 
on  Watercourses,  p.  96  et  seq.,  and  cases  there  cited. 

Mr.  Justice  Field,  in  delivering  the  opinion  of  the  Supreme 
Court  of  the  United  States  in  Atchison  v.  Petersen,  20  Wall., 
511,  quotes  with  approval  Mr.  Justice  Story  in  Tyler  v.  Wilk- 
inson,  4  Mason,  379: 

u  It  is  wholly  immaterial  whether  the  party  be  a  proprietor 
above  or  below  on  the  course  of  the  river;  the  right  being 
common  to  all  the  proprietors  on  the  river,  no  one  has  a  right 
to  diminish  the  quantity  which  will,  according  to  the  natural 
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current,  flow  to  the  proprietor  below  or  to  throw  it  back  upon 
a  proprietor  above.  Tnis  is  the  necessary  result  of  the  per- 
fect equality  of  right  among  all  the  proprietors  of  that  which 
is  common  to  all. 

The  defendants  in  using  the  water  from  Deadman  Stream 
have  taken  all  of  it.  Their  use  of  it  is  not  only  extensive,  but 
exhaustive.  It  is  not  a  reasonable  use,  but  one  which  deprives 
the  plaintiffs  entirely  of  their  right  to  the  use  of  the  waters 
of  Deadman  Stream. 

This  is  a  taking  of  private  property  within  the  meaning 
of  the  fifth  amendment  of  the  Constitution.  Here  the  de- 
fendants, the  United  States,  have  taken  from  the  plaintiffs 
for  public  use  their  right  to  use  the  water  in  this  stream 
without  making  any  compensation.  Pumpelly  v.  Green  Bay 
Co.,  13  Wall.,  166;  Monongahela  Navigation  Co.  v.  United 
States,  148  U.  S.,  312,  337. 

It  follows  from  the  foregoing  that  the  plaintiffs  should 
have  a  judgment  in  the  sum  of  $19,000,  and  it  is  so  ordered. 

Downey,  Judge,  Barney,  Judge,  Booth,  Judge,  and  Camp- 
bell, Chief  Justice,  concur. 


JENNIE  LATHROP  RAND  v.  THE  UNITED  STATES. 

[No.  32970.    Decided  Jan.  8,  1917.] 

On  the  Proofs. 

Legacy  tax;  statutes. — This  is  a  suit  under  the  general  statute  and 
the  act  of  July  27,  1912,  87  Stat,  240,  for  the  recovery  of 
taxes  alleged  to  have  been  unlawfully  assessed  and  collected 
as  a  legacy  tax  under  section*  29  and  30  of  the  war-revenue 
act  of  June  13,  1898,  30  Stat.,  448. 

Be f under;  jurisdiction. — A  claim  filed  with  the  Commissioner  of  In- 
ternal Revenue  by  the  New  England  Trust  Co.,  trustee 
under  the  will  of  Edmund  Dwight,  deceased,  for  a  refunder 
did  not  constitute  the  requisite  basis  for  a  suit  in  this  court 
by  the  plaintiff  in  her  own  right 
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fruit  funds;  protect;  voluntary  payment. — The  taxes  on  the  Interest 
of  plaintiff  having  been  paid  by  the  executrix  of  the  estate 
before  the  trust  fund  was  turned  over  to  the  trustee  with 
funds  advanced  by  the  executrix  and  afterwards  repaid  to 
her  by  plaintiff,  the  payment  being  without  protest  against 
the  assessment  or  that  it  was  paid  with  any  declaration  of 
Intention  to  contest  its  validity,  the  transaction  was  wholly 
within  the  well  settled  rule  with  reference  to  voluntary  pay* 
meets. 

The  Reporter's  statement  of  the  case: 

Mr.  H.  T.  Newcomb  for  the  plaintiff.  Messrs.  Morris  F. 
Frey  and  Charles  F.  Kincheloe  were  on  the  briefs. 

Messrs.  JSeth  Shepard,  jr.,  and  Horace  S.  Whitman,  with 
whom  was  Mr.  Assistant  Attorney  General  Huston  Thomp- 
son, for  the  defendants. 

SUBSTITUTED   OPINION    OF    JANUARY    29,    1017. 

Downey,  Judge,  reviewing  the  facts  found  to  be  estab- 
lished, delivered  the  opinion  of  the  court: 

The  plaintiff  in  this  action  seeks  to  recover  $3,026.69, 
alleged  to  have  been  unlawfully  assessed  and  collected  under 
sections  29  and  30  of  the  war-revenue  act  of  June  13,  1898, 
as  a  legacy  tax  on  the  interest  of  the  plaintiff  in  a  trust  fund 
of  $125,000,  arising  under  the  will  of  Edmund  Dwight,  de- 
ceased. The  facts  are  very  fully  set  out  in  the  findings  and 
are  too  voluminous  to  justify  repetition  here. 

We  are  favored  with  elaborate  and  able  briefs  on  the 
questions  upon  which  counsel  assume  that  the  decision  of  the 
case  must  depend,  and  we  have  found  the  facts  necessary  to 
their  determination,  but,  to  us,  it  appears  that  there  are  pre- 
liminary and  material  questions  for  our  consideration  which 
have  not  received  the  attention  of  counsel  on  either  side, 
and  the  determination  of  which  may  render  it  unnecessary 
for  us  to  give  any  consideration  to  the  questions  discussed. 


74  December  Term,  1910-17.  [52C.cn. 


Oplaloa   •(    the    Conrt. 

Suit  on  this  claim  would  have  been  barred  under  section 
3227,  Revised  Statutes,  which  provides  that  such  actions  as 
this  must  be  brought  within  two  years  next  after  the  cause 
of  action  accrued,  and  the  filing  of  a  claim  with  the  Com- 
missioner of  Internal  Revenue  would  have  been  barred  under 
section  3228,  Revised  Statutes,  which  requires  that  the  claim 
be  filed  within  two  years  next  after  the  cause  of  action 
accrued,  but  for  the  act  of  July  27, 1912,  37  Stat,  240,  which 
authorized  the  filing  of  such  claims  with  the  Commissioner 
of  'Internal  Revenue  at  any  time  on  or  before  the  first  day 
of  January,  1914,  but  not  thereafter. 

However  section  3226,  Revised  Statutes,  as  amended,  is 
unaffected  by  the  act  of  July  27,  1912,  and  that  section  pro- 
hibits the  maintenance  of  any  suit  in  any  court  for  the  re- 
covery of  any  internal  tax  alleged  to  have  been  erroneously 
or  illegally  assessed  or  collected  until  appeal  shall  have  been 
made  to  the  Commissioner  of  Internal  Revenue,  according 
to  the  provisions  of  law  in  that  regard,  and  the  regulations 
of  the  Secretary  of  the  Treasury  established  in  pursuance 
thereof  and  a  decision  of  the  commissioner  has  been  had 
therein,  with  a  proviso  that  if  such  decision  is  delayed  more 
than  six  months  from  the  date  of  such  appeal  suit  may  then 
be  brought  without  first  having  a  decision  of  the  commis- 
sioner. That  compliance  with  this  section  of  the  statute  is 
essential  before  suit  may  be  maintained  has  been  frequently 
held  and  is  now  practically  an  uncontroverted  proposition. 
The  Collector  v.  Hebbard,  12  Wall.,  1-14:  Savings  Institu- 
tion v.  Blair^  116  U.  S.,  200 ;  Savings  Bank  v.  United  States^ 
16  C.  Cls.,  335 ;  ErsJcine  v.  Hornbach,  14  Wall.,  613 ;  Com- 
missioners  v.  Buclcner,  48  Fed.  Rep.,  535;  Christie-Street 
Com.  Co.  v.  U.  A,  129  id.,  506;  S.  &  S.  Co.  v.  Bucker,  143  id., 
656 ;  Hastings  v.  Herold,  184  id.,  759. 

The  plaintiff  presumably  relies,  as  compliance  with  this 
section  of  the  statute,  upon  a  claim  filed  with  the  Commis- 
sioner of  Internal  Revenue  on  the  24th  day  of  December, 
1913,  set  out  in  Finding  IX,  and  its  rejection  on  the  28th 
day  of  March,  1914.  This  claim  is  signed  "  H.  T.  Newcomb," 
and  in  the  body  thereof  he  is  shown  to  be  "  attorney  for  the 
New  England  Trust  Company,  of  Boston,  trustee  under  the 
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will  of  Edmund  Dwight,"  and  a  power  of  attorney  executed 
to  him  by  the  New  England  Trust  Company  as  trustee  is 
on  file,  although  not  brought  into  the  record  on  which  the 
case  is  submitted.  It  does  not  appear  that  any  claim  was 
ever  filed  by  Jennie  Lathrop  Rand,  the  plaintiff  herein,  who 
brings  this  suit  in  her  own  proper  right. 

We  question,  in  the  first  place,  the  propriety  of  the  pre- 
sentation of  any  claim  to  the  Commissioner  of  Internal 
Revenue  by  the  New  England  Trust  Company,  since  it  not 
only  does  not  appear  that  the  trust  company  paid  this 
tax,  but  it  does  appear  that  it  was  paid  with  money  procured 
by  the  plaintiff  to  be  furnished  for  the  purpose,  before  the 
trust  fund  went  into  the  hands  of  the  trust  company.  But, 
without  regard  to  whether  the  trust  company  might  prop- 
erly have  filed  a  claim  for  refunder,  and  even  assuming  for 
present  purposes  that  it  might  have  done  so,  it  seems  too 
conclusive  to  justify  argument  that  a  claim  so  filed  with 
the  Commissioner  of  Internal  Revenue  could  not,  under  this 
statute,  constitute  the  requisite  basis  for  a  suit  in  this  court 
by  Jennie  Lathrop  Rand  in  her  own  right.  If  we  are  cor- 
rect in  this  conclusion,  and  it  seems  to  us  that  there  can  be 
no  question  about  it,  it  is  clear  that  upon  that  ground  alone 
this  suit  may  not  be  maintained.  But  there  is  yet  another 
undiscussed  question  to  which  we  will  briefly  refer. 

It  appears  that  on  the  27th  day  of  September,  1900,  Eliza- 
beth Cabot,  then  the  executrix  of  the  will  of  Edmund 
Dwight,  deceased,  made  a  return  to  the  Commissioner  of 
Internal  Revenue  as  to  legacies  under  the  will  of  said  de- 
cedent, returning  this  trust  fund  as  in  trust  with  the  New 
England  Trust  Company,  with  a  statement  as  to  taxable 
value  of  the  interest  of  the  plaintiff,  Jennie  Lathrop  Rand, 
therein,  and  the  amount  of  taxes  due  thereon.  That  on  the 
same  day  this  plaintiff,  joined  by  others,  entered  into  a  con- 
tract with  Elizabeth  Cabot,  set  out  in  Finding  IV,  by  which 
they  procured  the  loan  or  advancement  by  Elizabeth  Cabot 
of  the  money  necessary  to  pay  this  tax,  and  that  it  was  paid 
on  the  same  day  with  funds  loaned  or  advanced  by  Eliza- 
beth Cabot  out  of  the  assets  of  the  estate  of  Edmund 
Dwight,  and  that  the  sum  so  loaned  or  advanced  was  there- 
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after  repaid  by  Jennie  Lathrop  Rand*  This  transaction  was 
two  days  before  the  trust  fund  of  $125,000  was  turned  over 
to  the  New  England  Trust  Company. 

It  seems  quite  clear  to  us  that  this  payment  was  wholly 
within  the  rule  with  reference  to  voluntary  payments.  It  is 
quite  well  settled  that  taxes  voluntarily  paid,  not  under  pro- 
test or  with  notice  of  intention  to  test  their  validity,  and  not 
under  duress,  can  not  be  recovered.  Cox  v.  The  Collector, 
12  Wall.,  204-209 ;  Folsom  v.  United  States,  4  C.  Cls.,  366 ; 
United  States  v.  Edmonston,  181  U.  S.,  500;  Ckeseborough 
v.  United  States,  192  U.  S.,  253 ;  United  States  v.  N.  T.  <£ 
Cuba  Mail  S.  S.  Co.,  200  U.  S.,  488 ;  Christie-Street  Commis- 
sion Co.  v.  United  States,  126  Fed.  Rep.,  991;  Her  old  v. 
Kahn,  159  Fed.  Rep.,  608;  Thacher  v.  United  States,  149 
Fed.  Rep.,  902 ;  Newhall  v.  Jordan,  149  Fed.  Rep.,  586 ;  Beer 
v.  Moffatt,  192  Fed.  Rep.,  984. 

It  does  not  appear  that  there  was  any  protest  whatever 
against  the  assessment  of  this  tax,  or  that  it  was  paid  with 
any  declaration  of  any  intention  whatever  to  contest  its 
validity.  If  it  is  to  be  relieved  from  the  onus  of  a  voluntary 
payment,  it  must  be  upon  the  theory  alone  that  it  was  paid 
under  compulsion  of  law  amounting  to  such  duress  as  re- 
lieved from  the  necessity  of  protest.  This  theory,  we  think, 
can  not  be  maintained.  The  authorities  will  not  support  it. 
Citations,  supra. 

We  make  no  point  upon  any  possible  question  as  to 
whether  there  was  any  obligation  on  the  executrix  to  pay 
this  tax  before  the  trust  fund  itself  was  turned  over  to  the 
trustee.  She  did  it  and  not  only  without  protest  but,  so  far 
as  appears,  without  demand  made  upon  her  for  its  payment, 
and  while,  treated  as  a  payment  by  her  and  properly  made, 
it  must  be  regarded  as,  in  legal  contemplation,  a  voluntary 
payment,  there  are  circumstances  which  require  us  to  go  one 
step  further  to  reach  the  true  situation. 

Under  the  facts  as  they  appear  in  this  case,  it  is  shown 
that  this  tax  was  paid  with  money  loaned  or  advanced  by 
the  executrix  out  of  the  assets  of  the  estate  of  Edmund 
Dwight,  pursuant  to  an  agreement  entered  into  as  between 
her,  individually,  and  this  plaintiff  joined  by  others  in  in- 
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terest.  We  need  not  discuss  the  question  as  to  the  right  of 
the  executrix  to  advance  money  from  the  assets  of  the  estate 
for  this  purpose.  She  did  it.  If  she  did  it  without  author- 
ity, and  the  estate  suffered,  the  liability  was  upon  her  and 
her  bond.  But,  however  that  may  be,  this  plaintiff  procured, 
by  her  agreement  to  repay,  the  loan  or  advancement  of  the 
money  used  for  the  purpose,  and  afterward  repaid  it,  and  it 
must  be  concluded,  from  all  the  facts,  that  the  payment  when 
made  was,  in  effect,  made  by  this  plaintiff.  She  was  under 
no  obligation  to  make  it,  at  least  at  the  time  payment  was 
made.  It  was  not  necessary  that  she  should  make  it  in  order 
to  protect  her  interests  under  the  trust.  It  was  evidently 
a  mere  matter  of  convenience  to  the  end  that  she  might  repay 
it  in  installments  and  avoid  the  deduction  of  the  whole 
amount  of  the  tax,  at  one  time,  either  from  the  body  of  the 
trust  fund  or,  and  as  they  understood  the  situation,  from  the 
legacies  accruing  to  her.  The  facts  of  the  case  carry  it  far 
beyond  those  appearing  in  most  of  the  cases  held  by  the 
courts  to  have  been  within  the  rule  as  to  voluntary  payments. 

Lest  it  may  be  assumed  that  we  have  not  given  it  consider- 
ation, it  may  be  well  to  distinguish  the  case  of  United  States 
v.  Flvodej,  237  U.  S.,  1,  in  which  it  was  held  that  there 
might  be  recovery  without  protest  having  been  made. 

In  that  case  recovery  was  sought  of  the  amount  paid  as 
stamp  taxes  on  certain  charter  parties  under  section  25  of 
the  war-revenue  act  of  1898.  The  act  of  June  27,  1902,  32 
Stat.,  406,  and  other  refunding  statutes  hereinafter  cited, 
had  provided  specifically  for  the  refunding  of  certain  classes 
of  taxes  collected  under  the  war-revenue  act  of  1898.  Since 
the  fact  appears  beyond  question  that  the  taxes  sought  to  be 
recovered  in  this  case  are  not  within  any  of  the  classes  enu- 
merated in  any  of  the  refunding  acts,  that  fact  would  easily 
dispose  of  the  question  of  the  applicability  of  that  case  to 
this  one  but  for  some  language  in  the  opinion  apparently 
giving  possible  room  for  another  view. 

The  time  having  expired  within  which  claims  might  be 
filed  or  actions  instituted  for  ref under  of  taxes  either  under 
the  act  of  1902  or  other  refunding  acts  or  under  the  general 
statute  with  reference  to  refunder  of  taxes  erroneously 
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assessed,  Congress  on  July  27,  1912,  passed  "An  act  extend- 
ing the  time  for  the  repayment  of  certain  war-revenue  taxes 
erroneously  collected."  37  Stat.,  240.  By  the  first  section 
of  that  act  it  was  provided  that  claims  for  the  refunding  of 
any  taxes  erroneously  or  illegally  assessed  or  collected  under 
section  29  of  the  war-revenue  act  of  1898  might  be  presented 
to  the  Commissioner  of  Internal  Revenue  on  or  before  Janu- 
ary 1,  1914,  but  not  thereafter.  By  the  second  section  the 
Secretary  of  the  Treasury  was  directed  to  pay  to  such  claim- 
ants as  have  so  presented  their  claims  "  and  shall  establish 
such  erroneous  and  illegal  assessment  and  collection  "  any 
amounts  paid  by  them. 

The  decision  in  the  Hvoslef  case,  if  not  carefully  studied 
in  the  light  of  various  statutes  and  other  decisions,  may  leave 
some  room  for  doubt  as  to  its  meaning  by  reason  of  the  fact 
that  the  opinion  states  that  the  action  was  based  on  the  act 
of  July  27,  1912,  holds  protest  unnecessary  and  in  holding 
that  that  act  is  not  limited  to  the  refunding  of  death  duties 
erroneously  assessed  under  section  29  of  the  war-revenue  act, 
as  contended  by  the  Government,  quotes  the  words  "any 
sums  paid  by  them  *  *  *  to  the  United  States  under 
the  provisions  of  the  act  aforesaid  "  from  the  second  section 
of  the  act  of  1912  authorizing  payment  by  the  Secretary  of 
the  Treasury. 

The  decision  must  be  interpreted  in  the  light  of  the  par- 
ticular case  under  consideration,  all  other  statutes  and  rules 
of  law  proper  for  consideration  and  necessarily  known  to 
the  court  and  any  other  applicable  expressions  of  the  court  in 
other  cases. 

The  act  of  June  27,  1902,  preceded  as  to  certain  limited 
cases  by  the  act  of  May  12,  1900,  was  followed  by  other  re- 
funding acts,  but  up  to  the  time  of  its  passage  any  claims  for 
refunder  of  taxes  except  those  arising  under  the  act  of  1900 
must  have  been  made  and  could  only  be  made  under  the  gen- 
eral statute  providing  for  the  refunding  of  taxes  erroneously 
or  illegally  assessed  or  collected.  The  assertion  of  a  right 
to  recover  thereunder  was  subject  to  well  established  and 
uncontroverted  principles  of  law  and  recovery  could  not  be 
had  if  the  payment  was  made  without  protest  and  under  such 
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circumstances  as  constituted  a  voluntary  payment.  The 
court  in  deciding  the  Hvoslef  case  was,  of  course,  fully  cog- 
nizant of  this  well-established  rule  and  can  not  be  presumed 
to  have  intended  to  abrogate  a  rule  of  such  long  standing 
except  in  classes  of  cases  with  reference  to  which  legislation 
by  Congress  rendered  it  inapplicable. 

In  the  Cheseborough  case,  192  U.  S.,  253,  recovery  of  stamp 
taxes  on  conveyances  of  real  estate  was  sought  under  the 
general  statute  (sec.  3220),  the  doctrine  as  to  protest  and 
voluntary  payment  was  strongly  adhered  to  by  the  court, 
and  it  was  held  that  the  circumstances  of  the  case  did  not 
render  protest  unnecessary.  And  referring  to  voluntary 
payments  without  protest  the  court  concludes,  "  We  find  no 
right  of  recovery,  expressly  or  by  necessary  implication,  con- 
ferred by  statute  in  such  circumstances."  In  the  N.  Y.  db 
Cuba  Mail  S.  S.  Co.  case,  200  IT.  S.,  498,  in  which  recovery 
was  sought  of  the  amount  paid  for  documentary  stamps  used 
on  manifests  of  cargoes  bound  to  foreign  ports,  the  Chese- 
borough case  was  followed  with  approval,  and  it  was  further 
held  that  the  act  of  May  12,  1900,  31  Stat,  177,  authorizing, 
by  the  use  of  the  word  u  may,"  the  Commissioner  of  Internal 
Revenue  to  make  allowance  for  or  redeem  internal-revenue 
stamps  spoiled,  destroyed,  or  rendered  unfit  for  the  purpose 
intended,  or  which  through  mistake  may  have  been  improp- 
erly or  unnecessarily  used,  did  not  destroy  the  difference  be- 
tween voluntary  and  involuntary  payments  of  taxes.  Here  it 
is  well  to  observe  that  the  act  cited  provided  that  the  Com- 
missioner of  Internal  Revenue  "  may  "  make  allowance  for 
or  redeem  stamps  upon  receipt  of  satisfactory  evidence  of 
the  facts,  with  a  limitation  of  two  years  from  the  time  of 
the  purchase  of  the  stamps,  and  the  general  statute  (sec. 
3220)  provides  that  under  certain  regulations  he  is  "  author- 
ized" to  refund  taxes  erroneously  or  illegally  assessed  or 
collected,  with  a  two-year  limitation  (sec.  3228),  while  the 
act  of  June  27, 1902,  specifically  directs  the  Secretary  of  the 
Treasury  to  refund  certain  classes  of  taxes,  with  no  limita- 
tion prescribed,  and  hence  subject  to  the  limitation  of  section 
3228. 
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Following  the  decision  of  February  19, 1906,  in  the  N.  Y. 
&  Cuba  Mail  &  S.  Co.  case,  Congress,  by  the  act  of  March  4, 
1907,  84  Stat.,  1371-1373,  appropriated  9125,000  to  enable 
the  Secretary  of  the  Treasury  to  refund  "the  sums  paid 
for  documentary  stamps  used  on  export  ships  manifests," 
the  kind  of  ref  under  claimed  in  that  case,  "  such  stamps  rep- 
resenting  taxes  which  were  illegally  assessed  and  collected, 
said  refund  to  be  made  whether  said  stamp  duties  were  paid 
under  protest  or  not,  and  without  being  subject  to  any 
statutes  of  limitations."  By  the  act  of  February  1, 1909,  35 
Stat,  590,  the  Secretary  of  the  Treasury  was  "  directed  "  to 
pay  to  those  who  had  filed  claims  before  July  1,  1904,  the 
sums  paid  for  documentary  stamps  used  on  foreign  bills  of 
exchange,  drawn  between  July  1,  1898,  and  June  30,  1901, 
against  the  value  of  exports  to  foreign  countries,  "said 
stamps  representing  taxes  which  were  illegally  assessed  and 
collected,  said  refund  to  be  made  whether  said  stamp  taxes 
were  paid  under  protest  or  duress  or  not."  By  the  act  of 
August  5,  1909,  38  Stat.,  118-120,  the  time  for  filing  claims 
under  the  act  of  February  1, 1907,  supra,  was  extended  to  De- 
cember 1, 1909;  by  the  act  of  June  25, 1910,  36  Stat.,  774-779, 
it  was  extended  to  December  1,  1910;  and  by  the  act  of 
August  26,  1912,  37  Stat.,  595-626,  it  was  extended  to  De- 
cember 31,  1912. 

A  correct  understanding  of  the  effect  of  the  decision  in 
the  Hvoslef  case  requires  consideration  of  the  holdings  of  the 
Supreme  Court  as  to  the  validity  of  taxes  of  the  kind  directly 
and  indirectly  involved  therein  and  the  action  of  Congress 
with  reference  thereto. 

In  Fairbanks  v.  United,  States,  181  U.  S.,  283,  decided 
April  15,  1901,  it  was  held  that  the  stamp  tax  imposed  by 
the  war-revenue  act  of  1898  on  export  bills  of  lading  was  a 
tax  or  duty  on  exports,  and  therefore  unconstitutional.  Any 
such  tax  was  therefore  "  illegally  assessed,"  and  Congress,  in 
the  second  section  of  the  act  of  June  27,  1902,  directed  the 
refunding  of  sums  paid  for  documentary  stamps  used  on 
export  bills  of  lading,  "  such  stamps,"  the  act  says,  "  repre- 
senting taxes  which  were  illegally  assessed  and  collected." 

In  N.  Y.  &  Cuba  Mail  S.  S.  Co.  v.  United  States  it  was 
held,  on  authority  of  the  Fairbanks  case  by  the  district 
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court,  125  Fed.  Rep.,  820,  that  the  stamp  tax  imposed  on 
manifests  of  cargoes  for  export  was  a  tax  on  exports  and 
unconstitutional.  On  appeal  the  case  was  disposed  of  on  the 
question  of  voluntary  payment  without  protest,  but  of  the 
other  question  it  is  said  in  the  opinion  in  the  Hvoslef  case 
that  "  the  correctness  of  this  ruling  (by  the  district  court) 
as  to  the  invalidity  of  the  tax  was  conceded  by  the  United 
States."  Followed  the  act  of  May  4, 1907,  supra,  providing 
for  refunder  of  this  particular  class  of  stamp  taxes  without 
regard  to  protest  and  declaring  that  such  stamps  repre- 
sented "  taxes  which  were  illegally  assessed  and  collected.9' 

These  two  cases  involved  two  classes  of  stamp  taxes  pro- 
vided for  in  the  war-revenue  act  of  1898,  (1)  taxes  on  ex- 
port bills  of  lading,  (2)  taxes  on  manifests  of  cargoes  for  ex- 
port which  were  held  to  be  taxes  on  exports,  therefore  un- 
constitutional, therefore  "  illegally  assessed."  They  were 
followed  by  the  Hvoslef  case,  which  involved  a  stamp  tax 
on  certain  charter  parties  which  "were  exclusively  for  the 
carriage  of  cargoes  from  ports  in  the  States  of  the  United 
States  to  foreign  ports,"  and  in  which  it  was  held,  citing 
the  Fairbanks  case  and  the  N.  Y.  A  Cuba  Mail  S.  S.  Co.  case, 
that  this  tax  was  also  a  tax  on  exports  and  unconstitutional. 
It  was  therefore  illegal,  as  were  the  other  taxes  of  this  char- 
acter, ab  initio. 

After  citing,  in  the  opinion  of  the  Hvoslef  case,  the  act 
of  1902,  directing  >  among  other  things,  the  refunding  of  taxes 
assessed  on  foreign  bills  of  lading,  and  the  act  of  1907, 
directing  the  refunding  of  taxes  on  manifests  of  cargoes  for 
export,  and  the  act  of  1909,  directing  the  refunding  of  taxes 
on  foreign  bills  of  exchange  drawn  against  the  value  of 
exports  to  foreign  countries,  a  tax  which  under  the  decision 
cited  must  also  have  been  held  unconstitutional,  and  the 
three  acts  which  extended  the  time  for  filing  claims  of  the 
latter  class,  the  court  immediately  thereafter  refers  to  the 
act  of  1912,  which  was  also  "An  act  extending  the  time," 
etc.,  and  says: 

"  It  thus  appears  that  the  act  of  1912;  upon  which  the 
present  claim  is  based,  was  the  culmination  of  a  series  of 
statutes  which  leave  no  question  as  to  the  intention  of  Con- 
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gress  to  create  an  obligation  on  the  part  of  the  United  States 
in  favor  of  those  holding  the  described  claims  (italics  ours), 
and  it  follows  that  these  claims  mast  be  deemed  to  be 
founded  on  a  *  law  of  Congress '  within  the  meaning  of  the 
provisions  of  the  Tucker  Act  now  incorporated  in  the  Ju- 
dicial Code." 

The  words  used,  "the  described  claims,"  probably  were 
used  with  reference  only  to  the  classes  of  claims  under  discus- 
sion, but,  be  that  as  k  may,  this  language  is  clearly  directed 
to  the  question  of  jurisdiction  and  not  in  any  sense  to  the 
question  of  protest  or  involuntary  payment  as  a  prerequisite 
to  a  right  of  recovery.  It  is  followed  by  a  reference  to  the 
jurisdiction  of  this  court,  a  holding  that  the  act  of  1912 
does  not  refer  only  to  the  refunding  of  taxes  assessed  under 
section  29  of  the  war-revenue  act,  as  contended,  but  to  any 
sums  wrongfully  collected,  a  necessary  holding  in  view  of 
the  fact  that  none  of  the  taxes  considered  in  the  cases  re- 
ferred to  were  collected  under  section  29,  and  a  further  con- 
sideration of  the  question  of  jurisdiction  as  to  the  particular 
district  within  which  the  suit  might  be  brought. 

The  further  language  of  the  opinion,  referring  specifically 
to  payments  without  protest,  is  for  consideration.    It  is  said : 

"  It  is  also  apparent,  in  the  the  light  of  the  manifest  pur- 
pose and  scope  of  the  legislation  to  which  we  have  referred, 
that  the  contention  based  upon  the  absence  of  protest  can 
not  be  sustained.  Where  taxes  have  been  illegally  assessed 
upon  the  'contingent  interests'  described  in  the  refunding 
act  of  1902  it  has  been  held  that  recovery  may  be  had  al- 
though the  taxes  were  paid  without  protest.  United  States 
v.  Jones,  supra.  In  the  acts  of  1907  and  1909,  supra,  with 
respect  to  stamp  taxes  on  'export  ships'  manifest'  and  on 
foreign  bills  of  exchange  against  exports,  Congress  expressly 
provided  for  refunding,  whether  the  taxes  had  been  paid 
under  protest  or  not.  The  fact  that  these  express  words 
were  not  repeated  in  the  act  of  1912  can  not,  in  view  of  the 
nature  of  the  subject,  be  regarded  as  evidencing  a  different 
intent;  rather  must  this  act  receive  in  this  respect  the  same 
construction  as  that  which  has  been  given  to  the  act  of  1902. 
If  it  appeared  that  the  sums  sought  to  be  recovered  were 
not  legally  payable,  and  the  claim  was  duly  presented  within 
the  time  fixed,  the  right  to  repayment  was  established  by  the 
express  terms  of  the  statute." 
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It  must  be  evident  that  the  first  sentence  is  used  with  re- 
spect to  the  legislation  specifically  directing  the  refunding 
of  the  classes  of  taxes  held  to  be  unconstitutional  and  hence 
"  illegally  assessed,"  and  with  which  the  court  classes  the 
particular  taxes  involved  in  the  case  under  consideration, 
and  if  the  act  of  1912  is  included  in  the  reference  we  must 
revert  for  construction  to  the  discussion  of  that  particular 
act  wherein  it  is  discussed  as  involving  a  jurisdictional  ques- 
tion and  referred  to  as  "a  law  of  Congress"  within  the 
meaning  of  the  Tucker  Act,  by  virtue  of  which  the  United 
States  consented  to  be  proceeded  against,  for  a  limited  time, 
in  cases  otherwise  barred  by  limitation,  and  within  which, 
for  that  purpose,  was  the  case  under  consideration.  If  there 
were  any  doubt  about  the  correctness  of  this  view,  it  is  dis- 
pelled by  the  citation  of  the  Jones  case,  236  U.  S.,  106.  Ac- 
tion was  brought  in  that  case  under  section  3  of  the  act  of 
1902,  which  directed  the  refunding  of  so  much  of  any  taxes 
collected  upon  any  legacy  or  distributive  share  of  personal 
property  as  may  have  been  collected  on  "  contingent  benefi- 
cial interests  which  shall  not  have  become  vested  prior  to 
July  first,  nineteen  hundred  and  two,"  and  the  court  held 
that  the  tax  there  in  question  "  was  collected  upon  distribu- 
tive shares  which  neither  were  nor  could  have  been  vested  in 
possession  or  enjoyment  prior  to  July  1,  1902,"  and  that 
"  there  was  no  right  of  immediate  possession  or  enjoyment 
at  the  time  designated  in  the  refunding  statute."  The  find- 
ings in  this  court  from  which  the  case  was  appealed  show 
that  the  tax  in  question  had  been  paid  without  protest.  The 
question  is  eliminated  from  the  case  because  .the  taxes  were 
determined  to  be  within  a  class  which  Congress  by  the  act 
of  1902  had  specifically  directed  should  be  refunded.  It  was 
only  necessary,  in  order  to  procure  refundment,  to  establish 
the  fact  that  they  were  within  the  class  and  that  the  claim 
had  been  filed  within  the  time  given.  Having  established 
those  facts,  the  right  to  recover  was  founded  on  a  "  law  of 
Congress  "  made  to  fit  the  particular  case,  and  there  was  no 
duty  to  establish  a  right  under  the  general  statute. 

Further  in  the  quotation  the  court  refers  to  the  acts  of 
1907  and  1909,  both  dealing  with  taxes  construed  as  taxes 
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on  exports  and  both  directing  refunder,  and  holds  that  the 
fact  that  words  used  therein  as  to  protest  are  not  repeated 
in  the  act  of  1912  can  not, "  in  view  of  the  nature  of  the  sub- 
ject,9' be  regarded  as  evidencing  a  different  intent.  The 
"  nature  of  the  subject "  was  the  same  as  in  the  acts  referred 
to.  The  subject  was  another  tax  held  to  be  a  tax  on  exports 
and  unconstitutional.  That  holding  determined  it  not  only 
to  be  of  the  same  general  nature  as  the  other  taxes  referred 
to,  but  also  determined  it  to  have  been  illegal  ab  initio, 
as  Congress  had  declared,  following  the  Supreme  Court,  with 
reference  to  the  other  taxes,  and  there  was,  in  fact,  as  said, 
no  reason  for  imputing  a  different  intent.  "  Rather,"  it  is 
then  said,  "must  this  act  receive  the  same  construction  as 
that  which  has  been  given  to  the  act  of  1902."  Rather,  that 
is  to  say,  must  this  act,  in  so  far  as  it  relates  to  the  classes  of 
taxes  under  discussion,  receive  the  construction  put  on  the 
act  of  1902  in  the  case  cited  as  to  that  construction,  the 
Jones  case,  and  in  fact  the  only  case  in  which  the  construc- 
tion is  found,  and  that  holding  is  to  the  effect  that  as  to 
the  particular  taxes  referred  to  in  that  act,  refunder  of 
which  was  directed,  the  question  of  protest  was  eliminated. 
The  use  of  the  words  "legally  payable"  in  the  concluding 
sentence  raises  some  question  of  doubt  as  to  the  reason  there- 
for, since  they  are  not  w  express  terms  "  in  any  of  the  stat- 
utes under  consideration.  They  are  applicable  in  their  prob- 
ably intended  meaning  to  the  particular  classes  of  taxes  un- 
der consideration  and  held  to  be  unconstitutional,  and  which, 
so  far  as  appears,  were  exclusively  in  the  mind  of  the  writer. 
The  subject  matter  of  the  decision  and  its  intended  scope 
are  for  consideration,  and  it  is  wholly  unreasonable  to  as- 
sume that  the  court  intended  to  embrace  within  the  rule  laid 
down  all  taxes  provided  for  in  the  war-revenue  act  of  1898 
and  to  run  counter  to  a  line  of  unquestioned  decisions  on  the 
doctrine  of  protest  and  voluntary  payment  without  refer- 
ence to  any  of  them.  The  Supreme  Court  does  not  disturb 
well-settled  rules  without  definitely  indicating  its  intention 
to  do  so  and  stating  the  reasons  therefor.  All  the  cases  cited 
in  this  opinion  are  cited  with  approval  and  as  authority  and 
such  as  involve  the  question  recognize  the  general  rule  as 
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to  voluntary  payments  without  protest  and  consider  cases 
to  be  excepted  therefrom.  In  the  instant  case  the  taxes  in 
question  were  not  of  the  classes  held  to  be  illegal  because 
unconstitutional,  and  they  were  not  within  any  of  the  classes 
directed  to  be  refunded.  Eefunder  is  sought  under  the  gen- 
eral statute,  and  in  at  least  one  view  it  is  said  in  the  Hvoslef 
case  "  we  are  not  concerned  with  questions  arising  under  the 
general  provisions  of  the  internal-revenue  laws."  The  con* 
elusion  is  certainly  justified  that  the  holding  in  this  case  does 
not  apply  to  such  questions. 

Of  significance  in  the  discussion  of  this  question  from  one 
angle  is  the  case  of  United  States  v.  Edmonston,  181  U.  S., 
500.  It  is  a  well-considered  case  frequently  cited  and  would 
scarcely  have  been  overlooked  by  the  court  in  deciding  the 
Hvoslef  case  if  in  the  latter  case  it  had  been  intended  to 
establish  a  rule  applicable  to  all  taxes.  The  holding  in  the 
Edmonston  case  is  entirely  in  accord  with  the  view  taken 
herein.    In  that  case  it  is  said : 

"  The  conclusion  we  draw  from  these  cases  (and  no  others 
in  respect  to  the  ruling  of  the  Land  Department  are  referred 
to)  is  different  from  that  drawn  by  counsel.  That  Congress 
has  power  in  all  cases  to  waive  the  question  of  voluntary 
payment  and  provide  that  any  mistake  shall  be  corrected  and 
any  excess  of  payment  refunded  by  the  officer  receiving  it,  or 
recovered  by  an  action  in  the  Court  of  Claims,  is  undoubted ; 
that,  as  shown  by  these  references,  it  has  made  provision  in 
certain  cases  for  a  refunding  by  the  department  which  has 
received  the  money  is  obvious;  and  provided  for  such  re- 
funding irrespective  of  the  question  of  voluntary  payment. 
Now,  counsel  would  draw  the  inference  that  the  question  of 
voluntary  payment  has  been  waived  by  Congress  in  all  cases 
of  transactions  between  the  Government  through  its  adminis- 
trative officers  and  private  individuals  except  in  customs 
cases,  and  that  if  there  be  no  specific  provision  for  refunding 
by  the  department  in  which  the  mistake  has  occurred  the 
party  may  come  into  the  Court  of  Claims  and  enforce  his 
right  to  recover.  Our  conclusion  is  directly  to  the  contrary, 
and  that  Congress,  recognizing  the  rule  of  voluntary  pay- 
ment, believed  that  in  certain  instances  it  ought  not  to  be 
enforced,  and  that  the  department  which  received  money  in 
excess  or  the  legal  charge  or  price  should  refund,  and  so 
legislated,  intending  to  leave  all  other  cases  subject  to  ex- 
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press  statutory  requirement  of  protest  or  to  the  ordinary 
and  well-established  rule  as  to  the  effect  of  voluntary  pay- 
ment." 

Some  reference  is  made  to  language  found  in  the  second 
section  of  the  act  of  1912,  authorizing  the  Secretary  of  the 
Treasury  to  pay  to  such  claimants  as  have  presented  or  shall 
hereafter  so  present  their  claims,  and  shall  establish  such 
erroneous  or  illegal  assessment  and  collection  any  sums  paid 
by  them,  etc.  Its  purpose  seems  quite  apparent.  It  was 
not  to  broaden  any  right  given  or  to  relieve  from  any  other- 
wise necessary  requirement  in  the  establishing  of  erroneous 
or  illegal  assessments,  but  was  to  permit  the  carrying  into 
effect  of  a  finding  by  the  Commissioner  of  Internal  Revenue 
that  a  tax  had  been  erroneously  or  illegally  assessed  and  col- 
lected by  the  repayment  of  the  money  so  collected.  Without 
authority  to  repay,  a  finding  that  one  was  entitled  to  repay- 
ment would  be  of  little  value.  Money  could  not  be  with- 
drawn from  the  Treasury  for  purposes  of  repayment  except 
by  virtue  of  an  appropriation  or  an  authority  equivalent  to 
an  appropriation.  There  was  such  an  authority  in  the 
special  refunding  statutes  which  have  been  considered.  For 
example,  the  act  of  1902  directed  the  Secretary  of  the  Treas- 
ury "  to  pay  out  of  any  money  in  the  Treasury  not  otherwise 
appropriated,"  etc.  All  acts  containing  such  a  provision,  or 
substantially  such  a  one,  had  within  them  the  authority  to 
make  them  effective  for  the  return  of  the  money.  Had  the 
section  in  question  been  omitted  from  the  act  of  1912,  there 
would  have  been  no  authority  in  the  commissioner  or  the 
Secretary  to  actually  pay  the  money  back  in  cases  arising 
under  the  general  statute,  as  does  the  instant  case,  and  a 
report  to  Congress  for  appropriation  would  have  been  neces- 
sary in  case  of  allowance.  The  general  statute  finds  its 
effectiveness  in  what  is  called  a  "  permanent  annual "  appro- 
priation. Revised  Statutes,  section  3689.  It  has  been  spe- 
cifically held  in  the  Treasury  Department  for  nearly  40 
years,  the  ruling  having  been  promulgated  in  a  departmental 
circular  of  December  14, 1877,  that  the  appropriations  made 
under  this  section  are  annual  appropriations,  and  subject  to 
the  usual  limitations  on  the  use  of  such  appropriations.    The 
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statutory  limitation  is  "two  fiscal  years,"  and  but  for  the 
section  in  question  the  very  claim  involved  in  this  case,  if 
it  had  been  allowed  by  the  Commissioner  of  Internal  Rev- 
enue, must  have  been  reported  to  Congress  as  an  allowed 
claim  to  be  appropriated  for  before  payment  could  be  made. 
In  fact,  the  appropriation  for  the  payment  of  claims,  filed 
before  January  1, 1914,  under  the  act  of  1912,  for  refunder, 
under  the  general  statute,  of  taxes  erroneously  or  illegally 
assessed  and  collected,  is  raised  on  the  books  of  the  Treasury 
Department  by  authority  of  the  second  section  of  the  act  of 
1912,  and  not  otherwise.  In  the  necessity  is  found  the  rea- 
sons for  the  section,  and  they  are  the  best  possible  guides  as 
to  its  purpose  and  meaning. 

The  conclusions  upon  the  two  points  discussed  are  either 
of  them  so  decisive  of  this  case  that  we  regard  it  is  unneces- 
sary to  discuss  the  question  presented  by  counsel  as  to  the 
validity  of  the  assessment.  The  case  must  be  dismissed,  and 
it  is  so  ordered. 


A.  H.  HEYWAKD  AND  FANNIE  H.  CHAMPION, 
ADMINISTRATORS   OF  THE   ESTATE   OF  AN- 
DREW   H.    HEYWARD,    DECEASED,    v.    THE 
UNITED  STATES. 

[No.  26520.    Decided  January  29,  1917.] 

On  the  Proofs. 

This  case  on  its  first  hearing  was  reported  In  46  O.  Cls.,  484;  subse- 
quently, upon  defendants'  motion,  a  new  trial  was  granted, 
and  the  case  is  now  heard  upon  the  new  proof. 

The  decision  is  rested  upon  the  former  opinion  of  the  court  United 
States  v.  Lynah,  188  U.  S.,  445  governs. 

The  Reporter's  statement  of  the  case: 

Messrs.  J.  Boyd  Evans  and  E.  C.  Brandenburg  for  the 
plaintiffs.    C.A.dfrF.  W.  Brandenburg  were  on  the  briefs. 

Mr.  Charles  F.  Jones,  with  whom  was  Mr.  Assistant  Attor- 
ney General  Huston  Thompson,  for  the  defendants. 
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Booth,  Judge,  reviewing  the  facts  found  to  be  established, 
delivered  the  opinion  of  the  court: 

This  case  was  previously  decided  by  the  court  on  May  29, 
1911,  in  an  elaborate  opinion  by  Judge  Howry.  Defendants 
filed  a  motion  for  a  new  trial  predicated  largely  upon  errors 
of  fact.  The  motion  was  allowed,  additional  testimony 
taken,  and  the  case  is  now  here  for  final  disposition  under  the 
last  proceedings. 

The  crux  of  the  situation  is  found  in  finding  VII.  The  de- 
cedent's lands  are  situated  upon  Savannah  Back  River,  a 
tributary  of  the  Savannah  River,  the  junction  of  the  two 
streams  occurring  at  a  point  about  12  miles  above  the  city  of 
Savannah,  again  merging  some  2  miles  below  the  city.  The 
Government  continuously  since  1879  has  been  improving  the 
Savannah  River,  a  navigable  stream,  by  building  dams, 
dredging,  and  such  other  engineering  work  as  might  im- 
prove the  same  for  navigation.  These  improvements,  with- 
out going  into  detail,  have  resulted  in  a  change  of  normal 
conditions  respecting  the  ebb  and  flow  of  the  tide  and  the 
elevation  of  the  mean  high  and  low  water  plane  in  the 
waters  of  Savannah  Back  River,  resulting,  as  set  forth  in 
finding  VII,  in  an  increased  elevation  of  the  low-water  plane 
directly  in  front  of  the  decedent's  plantation  of  about  10 
or  12  inches,  an  increase  of  sufficient  extent  to  preclude  the 
use  of  said  lands  for  rice  culture,  retard  the  proper  drain- 
age of  the  lands,  and  through  percolation  and  seepage  make 
them  unfit  for  any  agricultural  purposes.  The  lands  had  for 
more  than  70  years  been  used  as  rice  lands,  having  been  re- 
claimed for  that  purpose,  and  were  especially  so  adapted. 
The  claim  is  for  a  taking  by  the  defendants,  alleged  to  arise 
under  the  fifth  amendment  to  the  Constitution. 

The  case  might  well  be  disposed  of  by  a  direct  reference 
to  the  former  opinion  of  the  court — 46  C.  Cls.,  484.  In  that 
opinion  the  authorities  cited  in  opposition  to  the  claim  are 
fully  analyzed  and  little  can  be  added  to  what  was  then 
said. 

In  the  present  record,  however,  there  is  a  slight  change  in 
the  findings  of  fact,  not  of  sufficient  importance  to  materially 
affect  the  judgment,  except  as  to  amount. 


82C.C1M  Heyward  bt  al  v.  U.  S.  89 

Coieurrlig     Oplalen. 

We  are  of  opinion  that  the  ease  falls  squarely  within  the 
decision  of  the  Supreme  Court  in  United  States  v.  Lynah, 
188  U.  8.,  446.  The  lands  involved  adjoin  the  "  Verzenohre  " 
plantation  on  one  side  and  Beech  Hill  on  the  other.  The 
former  were  in  issue  in  the  Lynah  case  and  the  latter  in  the 
Williams  cane,  188  U.  8.,  485.  The  natural  situation  is 
identical  in  all  important  respects. 

Judgment  will  be  awarded  the  claimant  for  936  acres  at 
$25  per  acre,  amounting  to  $23,400. 

It  is  so  ordered. 

Campbell,  Chief  Justice,  concurring . 

I  concur  in  the  conclusion  reached  in  this  case  because  of 
the  Lynah  case.  But  for  that  case,  I  would  conclude  that 
the  principle  announced  in  Gibson's  case,  166  17.  S.,  269,  29 
C.  Cls.,  18 ;  Bedford's  case,  192  XJ.  8.,  217,  86  C.  Cls.,  474,  and 
Greenleaf  v.  Garrison,  237  U.  8.,  251,  would  govern. 

The  lands  claimed  to  have  been  taken  were  subject  to  tidal 
overflow  twice  daily  until  by  embankments  and  other  arti- 
ficial means  overflows  were  controlled  and  the  lands  drained 
at  low  tide.  In  improving  the  navigation  of  Savannah  Biver 
the  Government  was  exercising  a  constitutional  right  and 
power.  Its  work  did  not  cause  the  lands  to  be  overflowed ; 
they  were  subject  to  overflow.  But  because  of  the  Govern- 
ment's works  in  improving  navigation  the  lands  could  not  be 
drained  when  and  as  drainage  was  required  in  the  proper 
culture  of  rice. 

The  reclamation  of  the  lands  and  the  embankments  made 
by  the  owners  for  said  purpose,  it  would  seem  from  said 
cases,  were  subservient  to  the  dominant  right  of  the  Govern- 
ment to  improve  the  navigation  of  said  river,  and  any  dam- 
age caused  thereby  would  be  consequential  damage,  not 
cognizable  by  this  court. 
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THE  ESTATE  OF  CHARLES  F.  WINTON,  DE- 
CEASED, AND  OTHERS,  v.  JACK  AMOS  AND 
OTHERS,  KNOWN  AS  THE  "MISSISSIPPI  CHOC- 
TAWS." 

[No.  29821.    Decided  January  29,  1917.] 
On  Claimants'*  Motion. 

Rule*  of  court;  motions. — Rule  90  of  the  rules  of  this  court  provides 
that  motions  for  new  trial  shall  be  filed  within  60  days  from 
the  date  of  judgment,  and  expressly  limits  the  number  of 
said  motions,  "  except  by  leave  of  court " ;  and  the  exception 
is  not  intended  to  permit  the  filing  of  innumerable  motions 
to  bring  in  review  the  whole  case  in  all  its  aspects  upon  the 
same  record,  but  is  solely  designed  for  the  purpose  of  ena- 
bling litigants  to  point  out  some  obvious  error  or  omission 
which  it  is  believed  would  affect  the  decision  of  the  court. 

Rule*  of  Supreme  Court;  appeal*. — The  rules  of  the  Supreme  Court 
do  not  require  this  court  to  incorporate  in  its  record  on 
appeal  anything  more  than  the  ultimate  facts  established  by 
the  record,  and  the  appellate  court  is  to  determine  whether 
any  omitted  question  of  fact  is  one  so  necessary  to  the  deci- 
sion of  the  case  that  it  will  remand  the  cause  for  that 
purpose. 

Legislative  service. — Such  services  as  were  rendered  by  claimants  in 
the  nature  of  aid  to  an  individual  legislator  or  personal 
solicitation  of  aid  from  the  same,  or  based  upon  argument 
made  before  an  individual  legislator,  can  not  be  made  the 
basis  of  a  suit  against  the  defendants,  and  claims  predicated 
upon  "  legislative  service  "  must  be  restricted  to  those  stated 
in  Tri*t  v.  Child,  21  Wall.,  450. 

Liability  of  Indian*. — Private  agreements  made  between  two  of  the 
claimants  to  which  the  Mississippi  Choctaw  Indians  were  not 
parties  can  not  be  made  the  basis  of  a  recovery  for  profes- 
sional services  against  the  Indians. 

The  Reporters  statement  of  the  case : 

The  facts  of  the  case  and  the  grounds  of  claimant's  motion 
are  sufficiently  set  forth  in  the  opinion  of  the  court 

Mr.  WiUiam  W.  Scott  for  the  motion. 

» 
Mr.  George  M.  Anderson,  with  whom  was  Mr.  Assistant 
Attorney  General  Huston  Thompson,  opposed. 
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Booth,  Judge,  delivered  the  opinion  of  the  court : 

On  Monday,  January  8,  1917,  in  open  court  the  attorney 
for  the  estate  of  Charles  F.  Winton,  deceased,  presented  a 
motion  entitled  "Motion  under  rule  90  for  leave  to  file 
motion  to  amend  the  findings  of  fact  and  a  request  for  find- 
ings of  fact  on  certain  questions  of  fact."  Accompanying 
said  motion  was  a  short  typewritten  brief,  in  which  it  is  con- 
tended that  the  court  erred  in  finding  certain  facts  which 
claimants'  motion  seeks  to  strike  from  the  record,  and  like- 
wise erred  in  its  refusal  to  find  certain  facts  material  to  the 
issues  presented,  the  purpose  of  the  pleadings  being  frankly 
avowed  by  a  citation  of  the  case  of  Dri&coll  v.  United  States, 
181  U.  S.,  Appendix  CLIX. 

In  a  proceeding  so  extraordinary  as  the  above  the  court 
would  be  fully  warranted  in  overruling  the  motion  without 
comment.  In  view  of  the  importance  of  the  litigation  and 
lest  some  misapprehension  might  possibly  obtain  that,  the 
record  in  the  case  had  not  been  the  subject  of  consideration 
and  deliberation  during  the  more  than  ten  years  the  same 
has  been  pending  before  the  court,  we  deem  it  an  added  judi- 
cial duty  to  carefully  state  the  reasons  which  impel  the  court 
to  deny  the  motion. 

The  first  petition  of  claimants  in  the  case  was  filed  on 
October  11, 1906,  some  few  months  after  the  passage  of  the 
first  jurisdictional  act  Between  this  date  and  April  10, 
1913,  when  claimants  filed  their  first  request  for  findings  of 
fact  and  brief  in  support  thereof,  innumerable  motions  inter- 
vened, all  looking  toward  the  preparation  of  the  record  in 
the  case.  Several  volumes  of  testimony  were  adduced  and 
printed.  In  the  request  for  findings  embodied  in  the  brief 
of  April  10, 1913,  nine  specific  requests  were  made,  covering 
in  detail  the  services  of  Mr.  Owen  before  all  the  public 
tribunals  engaged  in  or  within  whose  jurisdiction  the  sub- 
ject matter  in  controversy  had  been  considered.  The  case 
was  set  for  trial  by  the  court  on  May  27, 1913,  the  date  being 
subsequently  changed  upon  the  insistence  of  the  attorneys 
representing  conflicting  interests  to  the  first  Tuesday  of  the 
October  term,  1913.  On  October  14,  1913,  the  argument  of 
the  case  began  and  continued  until  October  21,  1913,  one 
whole  week. 
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On  December  7, 1914,  the  court,  after  diligently  searching 
through  a  record  of  thousands  of  pages  of  testimony  and 
briefs,  in  order  to  facilitate  the  disposition  of  the  case  as 
well  as  to  specifically  call  attention  to  its  conclusion  in  refer- 
ence to  the  findings  of  fact  and  thereby  set  at  rest  the  mul- 
titudinous objections  and  cross  objections  found  in  the 
respective  contentions,  prepared  at  length  and  in  great  detail 
tentative  findings  of  fact  which  were  announced  under  the 
following  order : 

"  Forty-five  days  from  this  date  will  be  allowed  to  $11 
interested  parties  to  file  objections  to  findings  and  briefs. 
Thirty  days  thereafter  will  be  allowed  the  defendants  and 
all  other  parties  interested  to  reply  thereto,  and  the  case  is 
set  for  a  hearing  on  Tuesday,  February  28, 1915." 

The  tentative  findings  made  covered  the  issues  then  pre- 
sented and  embraced,  as  the  court  then  and  now  believes,  a 
very  eareful  consideration  of  every  single  request  for  find- 
ings made  by  either  the  claimants  herein  or  any  of  the  nu- 
merous interveners,  it  being  the  express  intention  of  the 
court  in  so  doing  to  give  to  every  litigant  ample  time  and 
opportunity  to  assail  the  findings  made  and  suggest  errors  of 
commission  and  omission.  Forty-three  distinct  and  separate 
findings  were  submitted  and  so  arranged  as  to  state  the  case 
as  the  court  viewed  it  upon  the  issue  of  fact.  On  January 
21,  1915,  claimants  filed  their  objections  to  said  findings, 
supported  by  an  exhaustive  brief.  Objection  was  specifically 
made  to  all  the  tentative  findings  respecting  the  claim  of 
Winton  and  associates,  except  findings  1,  2,  8,  9,  11, 13,  14, 
16, 17,  and  31.  With  these  findings  the  claimants  seemed  to 
be  content.  On  February  20, 1915,  claimants  herein  filed  an 
exhaustive  reply  brief  to  the  defendants9  objections  to  the 
tentative  findings  and  vigorously  contested  every  contention 
advanced,  the  claimants  insisting  upon  additional  findings 
as  well  as  objecting  to  findings  made.  On  the  date  stated  in 
the  court's  order  of  December  7,  1914,  a  lengthy  oral  argu- 
ment was  heard  in  support  of  the  objections  filed  by  each 
litigant  and  the  claimants  herein  were  given  ample  time  in 
which  to  present  their  objections  and  argument. 

On  May  17, 1915,  the  court's  first  opinion  was  announced. 
The  tentative  findings  had  been  modified  in  some  respects 
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and  the  court  reviewed  at  length  the  issues  of  fact  and  law 
involved  in  the  case.  On  August  9, 1915,  the  claimants  filed 
a  written  motion  for  a  new  trial  and  to  amend  findings  of 
fact  found  by  the  court  in  its  opinion  and  findings  of  May 
17,  1915.  This  motion  to  amend  the  findings  and  conclu- 
sions of  law  filed  on  August  9,  1915,  by  claimants,  was  ac- 
companied with  the  request  that  the  motion  be  ordered  to 
the  law  calendar.  The  said  motion  and  the  brief  and  ar- 
gument in  support  thereof  comprised  over  100  pages  ol 
printed  matter. 

The  court  on  February  1,  1916,  again  heard  an  oral  argu- 
ment from  claimants,  as  well  as  all  intervenors,  on  their 
respective  motions  for  amendment  of  findings  and  for  a  new 
trial.  This  argument  consumed  four  full  days  of  the  court's 
term,  being  finally  concluded  on  February  5,  1916.  On  the 
29th  of  May  following  the  court  allowed  in  part  and  over- 
ruled in  part  the  respective  motions  to  amend  findings, 
modified  in  some  particulars  its  written  opinion,  in  which  the 
Chief  Justice  concurred  in  a  separate  written  opinion,  ad- 
hering, however,  to  its  first  determination  respecting  the 
legal  issues  involved. 

On  July  25,  1916,  the  claimants9  attorney  filed  two  type- 
written motions,  the  first  entitled  "  Claimants'  motion  for  a 
new  trial  and  a  rehearing,"  and  was  in  the  following  lan- 
guage : 

"  Comes  now  the  plaintiffs  and  moves  the  court  to  grant 
a  new  trial  or  rehearing  herein,  and  as  reason  therefor 
allege  error  of  fact  and  error  of  law  and  newly  discovered 
evidence  in  this:  As  to  the  newly  discovered  evidence,  one 
Tarns  Bixby,  who  has  heretofore  testified  in  this  case,  has 
made  a  statement  in  a  letter  addressed  to  the  Honorable 
Henry  F.  Ashurst,  chairman  of  the  Committee  on  Indian 
Affairs  of  the  United  States  Senate,  under  date  of  September 
23, 1915,  of  great  importance  to  the  interests  of  these  plain  - 
tiffs  and  leads  them  to  believe  that  said  statement,  together 
with  such  evidence  as  Mr.  Bixby  no  doubt  can  give  upon 
proper  examination  in  the  light  of  said  statement,  would 
cause  the  court  to  materially  change  the  findings  of  fact 
in  the  particulars  mentioned  in  Mr.  Bixby's  said  letter  of 
September  23,  1915.  Said  letter  is  printed  commencing  on 
page  448  of  the  hearings  before  the  Committee  on  Indian 
Affairs  of  the  United  States  Senate,  64th  Congress,  1st  ses- 
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sion,  on  H.  K.  10385,  being  the  Indian  appropriation  bill  for 
the  fiscal  year  ending  June  30,  1917,  and  it  is  respectfully 
referred  to  and  prayed  to  be  made  and  considered  a  part 
hereof. 

"  The  errors  of  fact  and  errors  -of  law  will  be  more  fully 
and  definitely  pointed  out  in  a  brief  to  be  filed  in  support 
hereof,  in  accordance  with  a  motion  this  day  made  for  leave 
to  extend  the  time  for  the  filing  of  a  brief  in  support  of  this 
motion." 

The  second  motion,  entitled  "  Plaintiffs'  motion  to  extend 
the  time  for  the  filing  of  motion  for  a  new  trial  and  brief 
in  support  thereof,"  was  in  the  following  words : 

"  Comes  now  the  plaintiffs  and  moves  the  court  to  extend 
the  time  six  months  beyond  the  time  allowed  for  the  filing 
of  a  motion  for  a  new  trial  and  brief  in  support  thereof, 
as  required  and  provided  for  in  rules  90  to  95,  inclusive,  for 
the  reason  that  it  is  impossible  to  comply  with  the  terms 
of  said  rules  in  the  sixty  days  therein  allowed,  owing  to  the 
fact  that  the  attorney  for  the  plaintiffs  has  not  had  time  to 
confer  with  his  clients,  particularly  the  plaintiff  Owen  and 
Mr.  Winton's  administrator." 

The  court  being  then  in  recess,  the  motion  went  to  the 
Chief  Justice,  in  accordance  with  the  rules  of  the  court,  and 
the  following  entry  was  made  by  him  upon  the  motion : 

"The  motion  to  extend  six  months  is  overruled.  A  mo- 
tion which  does  not  comply  fully  with  the  rules  having  been 
made  by  the  claimant^  they  are  allowed  until  the  first  Mon- 
day in^  October,  1916,  in  which  to  amend  their  motion  for  a 
new  trial  and  file  brief  as  required  by  the  rules." 

The  docket  entries  covering  this  matter  show  that  on 
July  25, 1916,  the  same  day  the  motion  was  filed,  a  copy  of 
the  same  was  duly  served  upon  the  defendants,  and  there- 
after, on  August  4,  1916,  the  defendants  filed  their  brief  in 
opposition  thereto.  The  court  was  in  session  on  the  first 
Monday  in  October,  1916.  The  claimants  filed  no  brief, 
did  not  appear  in  court,  did  not  ask  any  further  time,  and 
took  no  steps  to  comply  with  the  rules  of  the  court.  The 
motion  was  finally  overruled  by  the  court  on  December  11, 
1916,  nearly  five  months  after  it  had  been  filed. 

Rules  94  and  95  of  the  court  provide: 

"94.  A  motion  by  the  claimant  upon  the  -ground  of  newly 
discovered  evidence  will  not  be  entertained  unless  it  appear 
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therein  that  the  newly  discovered  evidence  came  to  the 
knowledge  of  the  claimant,  his  attorney  of  record  or  counsel, 
after  the  trial  and  before  the  motion  was  made ;  that  it  was 
not  for  want  of  due  diligence  that  it  did  not  sooner  come 
to  his  knowledge;  that  it  is  so  material  that  it  would  prob- 
ably produce  a  different  judgment  if  the  new  trial  were 
granted,  and  that  it  is  not  cumulative. 

"Such  motion  must  be  accompanied  by  the  affidavit  of 
the  claimant  or  his  attorney  of  record,  setting  forth : 

"First.  The  facts  .in  detail  which  the  claimant  expects  to 
be  able  to  prove,  and  whether  the  same  are  to  be  proved  by 
witnesses  or  by  documentary  evidence. 

"  Second.  The  name,  occupation,  and  residence  of  each  and 
every  witness  whom  it  is  proposed  to  call  to  prove  said  facts. 

"  Third.  That  the  said  facts  were  unknown  to  either  the 
claimant  or  his  attorney  of  record,  and,  if  other  counsel  was 
employed  at  the  trial,  were  unknown  to  such  counsel  until 
after  the  close  of  the  trial. 

"Fourth.  The  reasons  why  the  claimant,  his  attorney  of 
record,  or  counsel  could  not  have  discovered  said  evidence 
before  the  trial  by  due  diligence. 

"  95.  Motions  for  a  new  trial  must  also  be  accompanied  by 
the  brief  of  the  moving  party,  a  copy  of  which  must  hie 
served  upon  the  opposing  party,  who  may  file  his  brief  in 
response  thereto.  The  motion  will  be  considered  by  the 
judges  in  conference  upon  such  briefs  and  affidavits,  it  any, 
and  will  there  be  decided  or  sent  to  the  law  calendar  for 
argument. " 

From  this  record  alone  the  court  is  fully  warranted  in  not 
only  overruling  the  request  but  the  motion  made  as  well. 
The  claimant,  for  reasons  undisclosed  to  the  court,  failed  to 
avail  himself  of  a  privilege  extended  by  the  rules,  notwith- 
standing he  was  given  the  unusual  period  of  nearly  five 
months  so  to  do. 

The  motion  itself  is,  however,  upon  the  merits,  devoid  of 
favorable  consideration.  Mr.  Tarns  Bixby  was  examined 
by  the  defendants  as  a  witness  in  this  case  on  September  8, 
1908.  The  then  chief  attorney  for  the  claimants  was  pres- 
ent in  person  at  the  taking  of  said  deposition  and  cross- 
examined  the  witness  in  great  detail.  In  fact,  the  testimony 
of  Mr.  Bixby  consumes  30  pages  of  the  printed  record  in 
this  case,  most  of  which  is  cross-examination.  The  witness 
was  vigorously  interrogated  as  to  the  position  of  the  Dawes 
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Commission  from  every  possible  angle  of  this  controversy, 
and  a  careful  examination  of  his  testimony  must  lead  to  the 
inevitable  conclusion  that  no  material  fact  escaped  being 
called  to  his  attention. 

Aside  from  the  very  obvious  fact  that  the  court's  findings 
show  specifically  the  proceedings  of  the  Dawes  Commission 
and  their  attitude  toward  the  enrollment  of  the  Mississippi 
Choctaw  Indians,  it  is  to  be  especially  noticed  that  claim- 
ants' attorney  now  insists  upon  a  reexamination  of  the  wit- 
ness because  of  the  belated  information  coming  to  him  at 
least  on  or  before  July  25,  1916,  in  a  letter  written  by  Mr. 
Bixby  on  September  23,  1015.  This  case  was  argued  upon 
a  motion  for  a  new  trial  and  to  amend  findings  February  1, 
1916,  about  four  months  after  the  letter  came  into  existence, 
and  absolutely  no  valid  reason  has  been  assigned  for  the 
failure  to  produce  it  then.  The  letter  itself  would,  of  course, 
be  inadmissible,  but,  granting  arguendo  that  it  is,  the  court 
in  considering  the  same  can  find  no  fact  stated  which  would 
in  any  manner  disturb  the  judgment  rendered.  The  Dawes 
Commission  was  charged  with  certain  duties  by  acts  of  Con- 
gress, its  jurisdiction  was  circumscribed  and  its  duties  de- 
fined by  law,  and  whenever,  as  in  this  case  fully  exemplified, 
it  failed  in  detecting  the  intent  of  Congress  as  expressed  in 
the  acts  governing  the  commission,  supplementary  legisla- 
tion corrected  the  error  and  righted  the  wrong.  Mr.  Bixby's 
individual  opinion  is  in  nowise  in  issue,  and  his  official  con- 
duct must  be  judged  from  the  official  reports  of  the  com- 
mission of  which  he  was  a  single  member ;  these  we  have  set 
forth  in  detail. 

The  motion  was  overruled  without  argument,  as  the  docket 
entries  attest.  It  in  no  important  particular  complied  with 
the  well-known  rules  of  the  court,  and  was  otherwise  devoid 
of  merit.  This  case  unfortunately  intervenes  to  halt  impor- 
tant proceedings  connected  with  the  management  and  control 
of  the  Indian  lands  allotted.  It  has  been  considered,  as  be- 
fore observed,  for  more  than  10  years.  If  litigation  is  ever 
to  close  and  causes  ever  to  be  finally  determined,  belated 
motions  tending  toward  interminable  delay  must  at  least 
comply  with  the  rules  of  the  court,  themselves  liberal  and 
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obviously  just,  before  the  court  would  be  justified  in  re- 
opening a  record  already  extending  to  thou  ands  of  pages 
of  printed  matter.  The  defendants  filed  a  brief  in  ^opposi- 
tion thereto;  the  claimants  never  afforded  the  court  any 
further  enlightenment  than  the  brief  facts  set  forth  in  the 
typewritten  motions  herein  reproduced. 

Treating  the  motion  now  at  issue,  without  first  going  into 
the  specific  requests  made,  we  must  first  pause  to  consider  the 
same  from  the  standpoint  of  substantive  right,  keeping  in 
view  the  present  state  of  the  record,  the  complications  which 
must  follow,  the  rules  and  practice  of  the  court,  and  what, 
if  any,  injustice  follows  from  its  denial,  recognizing  our 
ri<rht  to  grant  or  deny  the  same  in  accord  with  an  exercise 
of  sound  judicial  discretion  with  respect  thereto. 

The  claimants,  in  their  three  preceding  requests  for  find- 
ings of  facts,  formulated  the  same  in  narrative  form ;  this  is 
the  first  motion  wherein  alternative  requests  for  finding  as  to 
specific  facts  is  found.  Heretofore,  then,  it  is  apparent  from 
the  record,  claimants  have  been  content  to  follow  the  usual 
and  ordinary  forms  of  pleading  employed  in  the  presentation 
of  cases  to  the  court.  It  is  likewise  obvious  from  the  express 
allegations  of  the  motion  that  the  requests  now  made  have 
not  heretofore  been  requested  in  either  narrative  or  alterna- 
tive form,  and  the  reason  for  this  omission  does  not  appear. 

Again,  it  is  pertinent  to  observe  that  the  last  opinion  of 
the  court  in  the  case  was  announced  May  29, 1916,  and  it  was 
not  until  January  8,  1917,  that  this  motion  was  filed, 
although  the  court  has  been  in  session,  with  the  judges  pres- 
ent, since  the  first  Monday  in  October,  1916,  and  the  clerk's 
office  is  open  every  day,  except  legal  holidays,  for  the  recep- 
tion and  filing  of  motions. 

The  case  itself  from  the  pleadings  and  record  concerns  not 
alone  the  rights  of  the  claimants  making  the  present  motion 
but  at  least  eighteen  other  claimants,  each  preferring  a  claim 
for  compensation  for  personal  services  rendered  the  same 
Indians,  many  of  whom  have  taken  an  appeal  from  the  judg- 
ment of  the  court  to  the  Supreme  Court,  and  the  record 
therein  is  now  in  course  of  preparation.  The  case  therefore 
presents  a  somewhat  anomalous  condition  in  that  a  large 

177790— 18— C  0— vol  52 7 


98  December  Term,  1916-17.  [52C.cn. 


QpiaUa   of   ih%   Coart. 

number  of  the  parties  have  applied  for  appeals  to  the  Su- 
preme Court,  and  these  applications  were  granted  on  Decem- 
ber 11,  1916,  while  the  claimants  herein  by  their  motions 
herein  filed  after  the  appeals  were  allowed  would,  if  the 
motions  be  granted,  keep  the  case  in  this  court,  and  thus 
as  to  some  the  case  would  be  in  the  Supreme  Court  and  as  to 
others  the  same  case  would  be  in  this  court  In  the  event  of 
permitting  the  allowance  of  this  motion,  notice  must  be 
served  upon  each  intervenor  and  the  defendants  as  well, 
time  must  be  extended  for  the  filing  of  additional  briefs, 
and  an  oral  argument,  despite  the  fact  that  the  claimants 
have  stated  they  did  not  desire  one,  must  be  had  and  the  final 
disposition  of  the  case  postponed  for  an  indefinite  period. 
The  case,  as  above  set  forth,  has  been  pending  for  ten  years, 
and  the  docket  entries  disclose  a  list  of  motions  filed  running 
well  into  the  hundreds.  If  litigation  is  to  reach  a  finality 
within  a  reasonable  length  of  time  and  an  argument  going 
in  support  of  such  a  contention  is  at  all  available,  it  is  ex- 
tremely pronounced  and  effective  in  the  present  instance.  In 
ordinary  court  procedure  it  is  quite  unusual  to  persistently 
move  for  a  rehearing  after  a  cause  has  been  finally  decided 
upon  two  previous  motions  for  a  new  trial. 

Rule  90  of  the  Court  of  Claims  is  consonant  with  the 
usual  and  ordinary  court  rules  designed  to  regulate  covrt 
practice  and  promptly  dispatch  court  business.  It  provides 
in  substance  that  motions  for  a  new  trial  shall  be  filed  within 
60  days  from  the  date  of  judgment  and  expressly  limits  the 
number  of  said  motions  except  by  leave  of  court.  The  excep- 
tion in  the  rule  is  neither  extraordinary  nor  difficult  to  un- 
derstand. It  was  never  intended,  and  has  never  been  so 
construed,  as  at  all  permissive  of  innumerable  motions  de- 
signed to  bring  in  review  for  a  second,  third,  fourth,  or  fifth 
time  the  findings  of  the  court  upon  allegations  of  error  made 
by  the  parties  and  in  most  instances  suggested  by  the  find- 
ings theretofore  made.  The  reservation  was  inserted  for 
the  express  purpose  of  enabling  litigants  to  point  out  some 
obvious  error,  some  substantial  omission  which  they  may 
earnestly  believe  would  affect  the  decision  of  the  court  or 
redound  to  their  benefit.    It  is  not  susceptible  of  a  conten- 
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tion  that  it  is  available  to  bring  again  in  review  the  whole 
case  in  all  its  aspects,  or  to  be  used  as  an  instrumentality  to 
procure  another  argument  of  the  whole  controversy  upon  the 
same  record.  Ample  opportunity  is  afforded  both  claim- 
ants and  defendants  to  present  their  requests  for  findings 
and  to  object  to  and  propose  amendments  to  the  facts  found 
by  the  rules  of  this  court.  There  is  no  rule  of  the  court 
which  in  any  manner  restricts  or  denies  the  rights  of  liti- 
gants on  appeal  to  the  Supreme  Court  or  works  to  their 
injury  in  making  up  the  record  in  the  case.  Nineteen  court 
days  upon  various  occasions  and  in  response  to  various  re- 
quests were  consumed  in  the  oral  presentation  of  this  case. 
To  even  approximate  the  volume  of  motions  and  papers  filed 
herein  would  be  almost  impossible.  Suffice  it  to  say  that  we 
have  no  hesitancy  in  averring  that  the  record  shows  that 
of  all  the  involved  and  tedious  cases  submitted  to  the  court, 
no  parties  litigant  have  been  accorded  a  wider  latitude  in 
pleadings  and  motions  or  been  given  a  more  careful  and 
patient  consideration  of  the  innumerable  conflicting  interests 
than  in  the  present  cause. 

The  rules  of  the  Supreme  Court  relative  to  findings  of  the 
Court  of  Claims  are  to  be  found  on  page  VII  of  the  9th 
Wallace  Reports.  Rule  IV  adopted  by  the  Supreme  Court 
provides  that  the  Court  of  Claims  shall  make  and  file  their 
findings  of  fact  and  their  conclusions  of  law  in  open  court 
before  or  at  the  time  they  enter  judgment  in  the  case.  Rule 
V  provides  as  follows : 

"  In  every  such  case,  each  party,  at  such  time  before  trial, 
and  in  such  form  as  the  court  may  prescribe,  shall  submit  to 
it  a  request  to  find  all  the  facts  which  the  party  considers 
proven  and  deems  material  to  the  due  presentation  of  the 
case  in  the  findings  of  fact." 

These  rules  were  made  at  the  December  term,  1869,  of  the 
Supreme  Court  and  have  been  followed  since. 

In  United  States  v.  Adams,  9  Wall.,  661,  the  appellants 
resorted  to  certiorari  in  an  effort  to  bring  certain  facts 
alleged  to  be  part  of  the  record  in  this  court  before  the 
Supreme  Court,  the  Court  of  Claims  having  omitted  to  find 
them.    The  Supreme  Court  denied  the  writ  but  issued  an 
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order  remanding  the  case,  With  instructions  to  find  whether 
or  not  certain  facts  were  proven  in  the  record.  In  deciding 
the  case  the  court  said : 

"  But  we  can  not  give  the  Court  of  Claims  any  directions 
as  to  what  finding  it  shall  make  or  how  it  shall  proceed  to 
make  up  its  findings  on  the  points  in  question.  If  that  court 
should  refuse,  with  the  proper  evidence  before  it,  to  find  a 
material  fact  desired  by  either  of  the  parties,  the  proper 
remedy  would  be  to  make  a  'request  that  such  finding  be 
made,  and  to  except  in  case  of  refusal.  Perhaps  an  addi- 
tional rule  on  the  subject  would  make  the  rights  of  the 
parties  and  the  duty  of  the  court  less  ambiguous  than  they 
now  are."    See  rule,  supra. 

In  Mohan  v.  United  States,  14  Wall.,  109,  the  appellant  in 
the  Supreme  Court  sought  to  invoke  the  rules  above  set 
forth  in  an  effort  to  have  the  evidence  in  the  Court  of  Claims 
brought  before  the  Supreme  Court  for  review,  predicating 
the  contention  upon  a  refusal  of  the  Court  of  Claims  to  find 
a  specific  fact  in  the  specific  way  requested.   The  court  said : 

"  But  it  was  never  supposed  that  the  party  would  ask  or 
the  court  must  find  the  fact  to  be  as  the  party  claimed  it,  and 
if  they  did  not  that  he  could,  for  that  reason,  bring  the  whole 
testimony  here  to  show  that  he  was  right 

"  The  rule  does  say  that  if  the  Court  of  Claims  refuses  to 
find  as  prayed  the  prayer  and  refusal  must  be  made  part  of 
the  record.  The  remedial  purpose  of  this  rule  is  that  when 
a  party  has,  in  writing,  indicated  a  specific  question  of  fact, 
on  which  he  desires  the  Court  of  Claims  to  make  a  finding, 
and  the  court  has  neglected  or  refused  to  do  so,  this  court 
may  be  able  to  determine  whether  the  question  is  one  so 
necessary  to  the  decision  of  the  case  that  it  will  send  it  back 
for  such  finding. 

"  In  the  present  case  the  Court  of  Claims  did  make  a  very 
explicit  finding  on  the  question  of  fact  presented  by  the 
request  of  plaintiff,  and  this  is  all  the  rule  required,  though 
the  finding  is  contrary  to  her  averment." 

In  United  States  v.  Driscoll,  supra,  the  question  of  proper 
procedure  under  the  foregoing  rules  was  directly  passed 
upon,  and  in  refusing  an  order  of  remand  the  Supreme  Court 
said: 

"The  object  is  to  present  the  question  here  as  upon  an 
exception  to  the  ruling  of  the  court  below  in  respect  to  the 
materiality  of  the  fact.    For  that  purpose  it  must  have  been 
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submitted  to  the  court  in  a  written  request,  as  provided  by 
the  rule.  Nothing  of  the  kind  appears  here.  While  other 
requests  were  made,  this  was  not,  and  the  record  upon  its 
face  does  not  show  that  the  court  has  omitted  to  pass  upon 
any  fact  necessary  to  the  decision  of  the  case." 

From  the  viewpoint  of  established  rules,  both  in  the  Su- 
preme Court  and  in  this  court,  and  in  the  light  of  the  deci- 
sions of  the  Supreme  Court  cited,  it  is  manifest  that  the 
motion  herein  could  be  overruled  for  several  reasons :  First, 
because  it  comes  too  late;  second,  it  seeks  in  some  phases 
to  present  new  issues;  third,  it  is  not  supported  by  briefs; 
and  fourth,  no  reason  is  assigned  for  failure  to  comply  with 
the  rule.  But  there  is  an  additional  reason.  It  is  to  be  noted 
that  the  claimants9  present  request  is  "  for  findings  of  facts 
on  certain  questions  of  fact."  Departing  from  the  form  in 
which  requests  are  usually  made — under  the  rules  of  the 
court,  in  narrative  form — the  requests  in  each  instance  are 
put  in  interrogative  form,  "  whether  or  not."  The  purpose 
of  a  request  for  findings  is  to  find  the  facts  material  and 
pertinent  to  the  issue.  It  certainly  can  not  be  said  to  be 
equally  pertinent  and  material  whether  the  answer  be  in 
the  affirmative  or  the  negative,  because  if  it  be  not  a  fact 
then  its  importance  at  once  disappears.  As  is  very  well 
stated  by  the.  attorney  for  the  claimants  herein  in  one  of  his 
briefs,  it  is  rarely  proper  for  the  court  to  find  a  "  negative 
fact."  Without  regard,  however,  to  that  phase  of  the  matter, 
the  form  in  which  these  requests  are  propounded  are  not 
without  some  precedent.  In  the  case  of  Union  Pacific  Ry. 
Co.  v.  United  States,  116  U.  S.,  154,  requests  for  findings 
made  in  substantially  the  same  form  as  the  one  stated  in 
the  present  motion  were  passed  upon  by  the  Supreme  Court. 
A  material  difference,  however,  between  the  request  here 

made  and  that  in  the  case  just  referred  to  is  that  in  that  case 
the  requests  were  made  on  or  before  the  trial,  and  conformed 
in  that  respect  to  the  rule  of  the  Supreme  Court.  The  pres- 
ent motion  does  not  conform  to  the  rule  of  the  Supreme 
Court,  in  that  it  is  made  after  the  trial  and  after  the  court 
has  decided  the  case,  as  above  stated.  In  the  Union  Pacific 
By.  case,  after  the  requests  had  been  made  in  substantially 
the  same  form  as  those  now  under  consideration,  the  case 
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went  to  the  Supreme  Court,  and  a  motion  was  there  made 
by  the  claimant  to  require  the  Court  of  Claims  to  send  up 
the  evidence  or  to  specifically  find  on  certain  requests  for 
findings  made  by  one  of  the  parties  and  not  passed  upon 
specifically  and  in  detail  by  the  court.  In  refusing  said 
motion  upon  that  contention  of  the  claimant,  the  Supreme 
Court  said : 

"The  special  findings  which  were  requested  and  refused 
related  to  mere  incidental  facts  which  amounted  only  to  evi- 
dence, and  were  therefore  inadmissible  as  a  part  of  the  record 
to  be  sent  here.  They  were  in  reality  nothing  more  than  re- 
quests  for  a  finding  of  what  the  evidence  was.  The  parties 
seem  to  have  followed  the  suggestion  on  the  former  appeal, 
and,  after  looking  over  the  entire  field  of  service,  they 
brought  in  everything  which,  in  their  opinion,  could  be  of 
use  to  the  court  in  determining  what  would  be  a  reasonable 
compensation  for  the  services  rendered,  subject  to  the  re- 
quirement  of  the  statute  that  it  should  not  be  more  than  was 
paid  to  private  parties  for  the  same  kind  of  service.  The 
question  to  be  determined  was  one  of  fact  as  much  so  as  the 
amount  of  recovery  in  any  action  quantum  meruit.  A  con- 
clusion could  only  be  reached  by  considering  all  the  testi- 
mony, weighing  the  facts,  and  estimating  their  comparative 
value  as  evidence.  This  presented  in  no  just  sense  a  ques- 
tion of  law.  Every  fact  that  was  proven  according  to  the 
motion  was  simply  evidence,  and  as  evidence  Lad  performed 
its  entire  office  when  the  facts  were  found.  It  has  no  place 
in  the  record  which  is  to  come  here  for  review." 

Again,  in  McClure  v.  United  States,  116  U.  S.,  a  mo- 
tion was  made  to  order  up  the  evidence  from  the  Court  of 
Claims,  or,  in  the  alternative,  to  direct  the  court  to  make 
specific  findings  of  fact.    In  that  case  it  was  said  (p.  151) : 

"  The  statement  of  facts  on  which  this  court  will  inquire, 
if  there  is  or  is  not  error  in  the  application  of  the  law  to 
them,  is  a  statement  of  the  ultimate  facts  or  propositions 
which  the  evidence  is  intended  to  establish,  and  not  the  evi- 
dence on  which  those  ultimate  facts  are  supposed  to  rest. 
*  *  *  The  statement  must  be  sufficient  in  itself,  without 
inferences,  or  comparisons,  or  balancing  of  testimony,  or 
weighing  evidence,  to  justify  the  application  of  the  legal 
principles  which  must  determine  the  case.  It  must  leave 
none  of  the  functions  of  a  jury  to  be  discharged  by  this  court, 
but  must  have  all  the  sufficiency,  fullness,  and  perspicuitv  of 
a  special  verdict.    If  it  requires  the  court  to  weigh  conflict- 
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ing  testimony,  or  to  balance  admitted  facts,  and  deduce  from 
these  the  propositions  of  fact  on  which  alone  a  legal  con- 
clusion can  rest,  then  it  is  not  such  a  statement  as  this  court 
can  act  upon." 

See  also  the  court's  references  to  the  case  of  United  States 
v.  Pugh,  99  U.  S.,  265,  and  The  Francis  Wright,  105  U.  S., 
381,  387. '  Referring  to  the  last-named  case  the  Supreme 
Court  said : 

"  But  in  the  Francis  Wright,  105  U.  S.,  381, 387,  where  the 
question  was  as  to  the  kind  of  facts  the  court  could  be  re- 
quired to  put  in  its  findings,  we  said  it  did  not  include '  mere 
incidental  facts  which  only  amount  to  evidence  bearing  on 
the  ultimate  facts  of  the  case.9  Questions  depending  on  the 
weight  of  evidence  must  be  conclusively  settled  below." 

In  relation  to  the  question  of  substantive  right  and  the  de- 
nial of  justice,  which  go  direct  to  the  question  of  the  exercise 
of  sound  judicial  discretion,  recurrence  must  be  had  to  the 
opinions  wherein  the  purpose  and  intent  of  the  rules  sought 
to  be  involved  fully  appear.  It  is  manifest  from  what  the 
Supreme  Court  said  in  each  of  the  opinions  cited  that  the 
purpose  of  the  rules  is  to  preserve  an  exception  in  behalf  of 
litigants  in  the  event  this  court  refuses,  "with  the  proper 
evidence  before  it,  to  find  a  material  fact  desired  by  either 
of  the  parties,"  the  remedial  purpose  of  the  rule  being  to 
enable  the  Supreme  Court  to  determine  whether  the  omitted 
question  of  fact  is  one  so  necessary  to  the  decision  of  the 
case  that  it  will  be  remanded  for  that  purpose.  The  issue  of 
fact  presented  by  the  record  in  this  case  lies  within  a  very 
narrow  compass,  notwithstanding  the  volume  of  the  record. 
The  suit  is  to  recover  from  the  defendant  Indians  compensa- 
tion for  services  rendered  in  their  behalf  in  the  matter  of 
their  claim  to  citizenship  in  the  Choctaw  Nation,  the  court 
being  directed  by  the  special  grants  of  jurisdiction  to  render 
judgment  upon  the  principles  of  quantum  meruit  Confin- 
ing ourselves  at  present  to  the  claimant's  petition  alone,  what 
facts  must  be  established  to  bring  them  within  the  act  ?  The 
court  need  not  answer  the  inquiry  in  any  other  manner  than 
to  refer  to  the  record  made  by  the  claimants  themselves. 
With  most  commendable  detail,  as  the  findings  of  the  court 
show,  the  claimants  made  up  a  record,  disclosing  beyond 
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doubt  that  a  large  number  of  individual  Mississippi  Choctaw 
Indians  by  written  contracts  of  employment  engaged  the 
claimants  to  advocate  their  cause,  speaking  broadly,  at  any 
time  and  any  place  where  it  might  be  of  service  to  them  in 
securing  a  claimed  treaty  right.  Testimony  was  adduced 
relative  to  the  character  of  service  rendered  and  when  and 
where  it  was  rendered,  what  legislation  was  advocated,  and 
what  was  passed,  and  other  testimony  deemed  by  the  parties 
necessary  and  proper  to  sustain  their  contentions. 

At  least  as  early  as  March  1,  1907,  other  claimants  filed 
motions  for  leave  to  intervene  in  the  case,  themselves  claim- 
ing rights  under  the  jurisdictional  act,  a  claim  so  persistent 
that  Congress  on  May  29,  1908,  passed  a  second  jurisdic- 
tional act  enlarging  the  scope  of  the  grant  and  including  by 
particular  names  as  well  as  under  the  general  term  "asso- 
ciates "  a  large  number  of  persons.  Thereafter,  in  making  up 
the  record  under  their  individual  petitions,  an  acute,  pro- 
longed, and  exceedingly  disputatious  record  of  facts  con- 
fronted this  court,  not  now  speaking  of  the  great  volume 
of  testimony  introduced  by  the  defendants  contradicting 
the  right  of  these  claimants  and  each  intervenor.  From  this 
record  of  conflicting  testimony  the  court  is  charged  by  a 
positive  rule  of  the  Supreme  Court  to  make  up  its  findings 
"in  the  nature  of  a  special  verdict,  but  not  the  evidence 
establishing  them."  In  the  discharge  of  this  duty  we  at- 
tempted to  follow  the  common  law  rules  of  evidence  and  to 
find  as  near  as  possible  the  ultimate  facts  reached  after  a 
careful  analysis  of  the  evidence  in  the  case.  The  facts  as 
found  are  not  in  all  respects  as  the  claimants  averred  them 
to  be,  nor  are  we  required  to  find  specifically  as  to  a  claim- 
ant's averment  in  this  respect.  They  are  the  special  verdict 
of  this  court  sitting  as  a  jury.  The  motion  now  under  dis- 
cussion challenges  this  verdict,  not  by  citing  here  and  there 
an  omission  of  a  material  fact,  but  by  a  series  of  inquiries 
it  seeks  to  sustain  a  contention  that  the  facts  should  have 
been  found  exactly  as  the  claimants  averred  them  to  be. 

If  from  the  findings  made  by  the  court  the  Supreme  Court 
on  appeal  finds  the  record  insufficient  because  of  the  omis- 
sion or  refusal  to  find  material  facts,  to  review  the  conten- 
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tions  of  the  respective  parties,  it  has  been  the  rule  of  the 
court  of  its  own  or  in  response  to  claimants'  motion  to 
promptly  remand  the  case.  This,  indeed,  is  the  full  import 
and  meaning  of  the  rules.  The  court  has  found  the  facts  as 
it  believes  them  to  be,  and  has  further  determined  that  in 
its  judgment  all  material  questions  of  fact  have  been  found, 
and  this  result  has  been  reached  after  repeated  motions  for 
new  trial.  The  Supreme  Court  has  never  remanded  a  case 
for  additional  findings  of  fact  solely  because  of  the  allega- 
tions of  the  parties  that  this  court  has  misconceived  the 
record,  misjudged  the  testimony,  and  arrived  at  a  verdict 
contrary  to  their  view  of  tin  facts.  Under  our  jurisdiction, 
sitting  as  a  jury  in  this  respect,  the  duty  under  the  law  is 
peculiarly  ours  of  weighing  and  analyzing  the  testimony, 
according  to  it  the  probative  effect  to  which  we  believe  it 
entitled,  and  then  expressing  our  verdict  in  written  findings 
of  fact.  If  in  the  course  of  this  proceeding  we  omit  material 
facts,  the  way  is  open  to  correct  the  error,  but  the  verdict 
of  the  court  can  only  be  challenged  by  a  motion  for  a  new 
trial. 

The  two  cases  cited  are  directly  apposite,  for  in  each  in- 
stance requests  were  made  before  the  trial  of  the  case  which 
complied  in  every  particular  with  the  rules,  whereas  in 
this  instance  we  are  asked  to  consider  a  very  tardy  motion, 
embodying  the  consideration  of  a  record  of  testimony  here- 
tofore examined,  reexamined,  and  carefully  analyzed. 

As  a  further  means  of  ascertaining  the  issue  now  raised 
as  to  the  omission  of  material  findings,  we  find  it  indis- 
pensable to  examine  closely  the  specific  requests  now  for  the 
first  time  propounded.  Before  doing  so,  however,  a  general 
observation  as  to  some  of  the  language  used  in  the  requests 
is  necessary.  It  is  asked,  and  frequently  repeated,  whether 
or  not  the  claimants,  "  as  representatives  of  the  Mississippi 
C  hoctaw,"  did  not  do  so  and  so  "  in  behalf  of  the  Mississippi 
Choctaws."  This  expression,  "The  Mississippi  Choctaws? 
standing  alone  is  decidedly  misleading.  The  issue,  the  real 
contest  in  this  case,  is  the  question  as  to  whether  or  not  the 
claimants  represented  or  had  authority  to  represent  all  the 
Mississippi  Choctaw  Indians.    The  claimants  herein  have 
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not  shown  such  general  employment ;  on  the  contrary,  they 
introduced  numerous  contracts  between  themselves  and  in- 
dividual Mississippi  Choctaws,  and  upon  these  contracts 
relied  for  authority  from  these  individuals  to  represent  them. 
A  single  intervenor  has  relied  upon  a  band  or  tribal  con- 
tract. Therefore  it  is  apparent  that  the  use  of  the  general 
designation  always  applied  to  the  whole  body  of  the  Choctaw 
Indians  residing  in  Mississippi  is  not  to  be  loosely  con- 
strued in  the  consideration  of  the  present  motion.  It  must 
be  distinctly  understood  that  the  court,  in  treating  the  re- 
quests now  made,  approaches  them  all  with  the  under- 
standing that  any  reference  made  in  this  general  way  is 
limited  to  such  individual  Mississippi  Choctaw  Indians  as 
employed  the  claimants  by  express  agreement  to  represent 
them.  We  have  not  found,  and  the  evidence  does  not  war- 
rant us  in  finding,  that  any  single  claimant  had  authority  to 
or  did  represent  the  whole  number  residing  in  Mississippi. 

Another  observation  of  vital  importance  to  the  issues  in 
the  case  becomes  indispensable  because  it  finds  its  way  into 
the  proposed  requests  by  reason  of  the  character  of  the  serv- 
ices rendered  by  the  claimants  for  which  pay  is  claimed. 
The  claim  of  the  Mississippi  Choctaw  Indians  to  citizenship 
in  the  Choctaw  Nation  was  never  referred  to  a  court  for  ad- 
judication and  determination.  The  Congress  of  the  United 
States  concluded  the  controversy  by  the  enactment  of  various 
laws  covering  the  claimed  right,  and  it  is  for  services  in  con- 
nection with  the  passage  of  these  laws  that  the  claim  in 
issue  arises,  what  is  commonly  called  a  "  legislative  service. " 
For  appearances  before  committees  of  Congress  and  other 
departments  of  the  Government  in  behalf  of  a  client  inter- 
ested in  the  passage  of  legislation  an  attorney  may  lawfully 
charge  fees,  but  such  a  character  of  service  is  strictly  limited. 
No  compensation  may  be  charged  or  collected,  no  contracts 
in  reference  thereto  can  be  enforced,  for  any  service  extend- 
ing in  the  slightest  degree  beyond  this  well-defined  zone  of 
limitation.  The  personal  solicitation  of  aid  from  an  indi- 
vidual legislator,  aid  rendered  an  individual  legislator,  rep- 
resentations and  arguments  made  for  or  before  an  individual 
legislator,  no  matter  how  convincing  or  under  what  circum- 
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stances,  can  not  under  the  law  be  made  the  basis  of  a  charge 
for  professional  services.  Trist  v.  Child,  21  Wall.,  450 
Ihe  court  in  finding  the  facts  and  reaching  its  conclusion 
of  law  upon  the  issues  involved  in  the  case  has  adhered  with 
inflexible  rigidity  to  the  principles  of  law  laid  down  in 
Trist  v.  Child,  supra.  We  have  further  elaborated  upon 
this  subject  in  speaking  to  the  requests  of  claimants  wherein 
in  our  judgment  it  is  directly  in  issue. 

For  the  sake  of  convenience  in  the  orderly  discussion  of 
the  requests,  we  will  first  set  forth  the  request  and  follow  it 
with  the  court's  comments  thereon. 


Whether  or  not  the  original  contract,  made  June  23, 
1896,  and  modified  July  23,  1896,  between  Charles  F. 
Winton  and  Robert  L.  Owen,  provided  that  said  Owen 
was  to  represent  the  claims  of  the  Mississippi  Choc- 
taws  before  the  proper  officers  of  the  United  States 
and  Indian  Governments,  and  in  which  representation 
the  said  Winton  was  to  assist  and  cooperate  with  the 
said  Owen  ? 

Finding  IX  of  the  court  is  exactly  the  same  as  it  appeared 
in  the  tentative  findings  of  December  7,  1914.  Counsel  for 
claimant,  in  his  brief  filed  January  21, 1915,  made  no  objec- 
tion to  the  same,  and  in  open  court  on  the  oral  argument 
stated  "  no  objections." 

In  making  up  the  appendix  to  the  findings  of  the  court 
we  experienced  more  or  less  confusion  with  reference  to 
copies  of  the  contracts  mentioned  in  this  request.  An  ex- 
amination of  Exhibit  No.  11  as  printed  in  the  record  dis- 
closed a  contract  dated  June  2,  1896,  the  acknowledgment 
dated  June  23,  1896.  This,  of  course,  aroused  some  doubt 
as  to  the  precise  identity  of  the  paper,  and  we  sought  to 
find  the  originals  among  the  files  in  the  case,  in  which  respect 
we  failed.  The  finding  of  the  court  meeting  with  no  objec- 
tion upon  the  first  hearing,  we  did  not  further  pursue  the 
search.  When  the  present  motion  was  brought  to  our  atten- 
tion, and  the  finding  assailed,  we  again  searched  the  record 
for  copies  of  or  the  original  contracts.  Failing  to  find 
either,  we  authorized  a  notice  to  each  of  the  attorneys  of 
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record  in  the  case  to  return  at  once  to  the  files  of  this  court 
all  papers  of  whatever  character  which  had  been  made  a 
part  of  the  record  herein,  and  in  response  to  said  motion  the 
original  contracts  mentioned  were  produced,  the  court  being 
informed  at  the  time,  viz,  January  23,  1917,  that  they  had 
been  found  among  the  office  files  of  Mr.  William  E.  Bobeson, 
now  deceased,  who  up  to  the  time  of  his  death  was  the  chief 
attorney  for  the  claimants.  The  contracts  provide  in  terms 
as  follows : 

U  CONTRACT. 

"Know  aU  men  by  these  presents: 

"That  I,  C.  F.  Winton,  for  and  in  consideration  of  one 
dollar  and  other  valuable  considerations,  the  receipt  whereof 
is  hereby  duly  acknowledged,  do  hereby  contract  and  agree 
that  I  will,  with  due  diligence,  proceed  to  Mississippi  and 
Louisiana  to  secure  a  contract  with  such  Indians  as  may  be 
entitled  to  participate  in  any  distribution  of  lands  or  moneys 
of  the  Choctaw  and  Chickasaw  Nations ;  that  I  will  arrange 
to  secure  the  evidence,  powers  of  attorney,  and  contracts 
then  and  there  as  prescribed  by  Robert  L.  Owen;  and  for 
and  in  consideration  of  the  premises  I  am  entitled  to  receive 
one-half  of  the  net  proceeds  of  such  cases  as  I  personally 
obtain  and  send  in  to  said  Owen,  and  will  be  interested  in 
none  others. 

"  I  further  contract  and  agree  to  assist  J.  E.  Reynolds  to 
work  a  part  of  such  country,  in  fair  division,  understanding 
that  said  Reynolds  has  a  similar  contract  with  said  Owen; 
and  said  Owen  is  to  prepare  the  forms  necessary  for  this 
operation  and  to  represent  the  claims  of  these  people  before 
the  proper  officers  of  the  United  States  or  Indian  Govern- 
ments, having  my  assistance  and  cooperation  when  and 
where  called  for,  being  authorized  to  obtain  other  assistance 
on  this  account. 

"In  witness  whereof  I  hereto  attach  my  hand  and  seal 
this  the  23rd  day  of  June,  1896. 

(Signed)  "C.  F.  Winton. 

"State  of  Kansas, 

"City  of  Wichita. 

"Be  it  remembered  that  on  the  23rd  day  of  June,  1896, 
personally  appeared  before  mo  C.  F.  Winton,  to  me  well 
known,  who  having  been  duly  sworn,  acknowledged  the  exe- 
cution of  the  foregoing  contract  as  his  free  and  voluntary 
act  for  the  purposes  therein  mentioned. 
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u  Witness  my  hand  and  official  seal  the  day  and  year  first 
above  written. 
"  [seal.]  (Signed)  "J.  N.  Richardson, 

''Notary  Public. 
"My  commission  expires  November  16,  1896.** 


u  CONTRACT. 

u  This  contract  witnesses  that  C.  F.  Winton  for  valuable 
consideration,  duly  acknowledged,  contracts  that  he  acts  as 
attorney  in  the  Mississippi,  etc.,  Choctaw  and  Chickasaw 
claims  under  agreement  with  R.  L.  Owen  that  said  Owen 
has  half  interest  in  said  contracts  in  contemplation  without 
exception  and  in  event  of  any  accident  to  Winton  is  fully 
authorized  to  take  them  up  as  attorney  in  place  of  Winton. 
Witness  whereof  I  hereto  attach  my  hand  and  seal. 

(Signed)  "C.  F.  Winton. 

u  Robt.  L.  Owen. 
"Cleveland,  I.  T. 

"  Received  of  R.  L.  Owen  fifty  dollars  on  a/c  of  expenses 
to  Mississippi,  etc.,  in  the  citizenship  claims  of  the  Choctaws 
and  Chickasaws.    Witness  my  hand  this  24th  July,  1896. 

(Signed)  "C.  F.  Winton. 

u  Cleveland,  I.  T." 

We  have  set  them  out  in  full  as  an  evidence  of  their  con- 
sideration by  the  court  with  respect  to  their  materiality  and 
as  to  whether  in  the  exercise  of  a  sound  judicial  discretion 
we  should  reopen  the  case  and  make  them  now,  as  we  form- 
erly intended  to  do,  a  part  of  the  appendix  to  the  findings. 
It  is  apparent  from  the  instruments  themselves  that  they  are 
immaterial  and  incompetent  for  any  other  purpose  than 
establishing  the  relationship  between  Mr.  Winton  and  Mr. 
Owen.  The  contracts  are  private  agreements  between  Mr. 
Winton  and  Mr.  Owen  to  which  the  Mississippi  Choctaw 
Indians  were  not  a  party  in  any  way;  they  were  made  prior 
to  the  employment  of  Mr.  Winton  and, Mr.  Owen  by  any  in- 
dividual Mississippi  Choctaw  Indian,  and  concern  alone  a 
division  of  service  and  fees  for  professional  service,  at  the 
time  prospective,  and  impose  absolutely  no  binding  obliga- 
tion upon  any  other  persons  or  property  except  the  parties 
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signatory  thereo.  That  Winton  and  Owen  were  associates 
is  a  conceded  fact  found  by  the  court;  under  no  circum- 
stances can  they  be  made  the  basis  of  a  recovery  for  profes- 
sional services  against  the  defendant  Indians. 


A.  Whether  or  not  the  contracts  referred  to  in  the 
third  paragraphs  of  the  court's  finding  10  were  taken 
for  Winton  and  associates  and  some  of  them  taken  in 
the  name  of  Winton? 

Fact  is  immaterial.  No  dispute  in  the  record  concerning 
the  association  of  Winton,  Owen,  and  Daley  or  that  the 
Daley  contracts  were  taken  in  behalf  of  them.  The  contract 
is  set  forth  in  the  appendix. 

B.  Whether  or  not  the  second  series  of  contracts  re- 
ferred to  in  finding  10,  page  5,  of  the  court's  finding 
embraced  2,000  persons  instead  of  several  hundred,  as 
stated  in  said  finding? 

Not  sustained  by  the  record.  No  evidence  of  2,000  persons. 
Record  justifies  the  approximation  made. 

C.  Whether  or  not  all  of  the  contracts  referred  to 
in  the  last  paragraph  of  the  court's  finding  10  are  set 
out  in  the  appendix  to  the  findings,  ami 

Whether  or  not  the  first  series  of  contracts  taken 
in  the  name  of  Winton  contained  a  provision  as  fol- 
lows: "do  hereby  contract  and  agree  that  Charles  F. 
Winton,  of  Vinita,  Indian  Territory,  that  he  shall  be 
authorized  to  represent  us  in  securing  recognition  of 
our  citizenship  in  the  Choctaw  Nation,  and  the  right 
to  participate  in  the  distribution  of  land  or  money 
in  case  the  same  should  be  brought  about;  *  *  * 
and  that  he  is  hereby  authorized  under  the  two  powers 
of  attorney  executed  to  him  this  day,  and  which  are 
made  a  part  hereof,  coupled  with  an  interest,  to 
represent  us  before  any  of  the  authorities  of  the 
United  States,  or  before  any  authorities  of  the  Choc- 
taw Nation,  where  it  may  be  necessary  authorizing 
him  where  necessary  to  secure  the  cooperation  of 
other  attorneys,  under  the  authority  of  this  contract, 
and  to  incur  in  our  behalf  such  expenses  as  may  be 
necessary  in  prosecuting  such  claims." 
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When  the  above  finding  was  made  by  the  court,  as  clearly 
indicated  by  the  language  thereof,  it  was  our  intention  to  set 
out  in  the  appendix  to  the  findings  a  copy  of  the  contract 
mentioned.  Upon  search  through  the  record,  however,  the 
court  was  unable  to  find  therein  a  copy  of  this  particular 
form  of  contract,  and  hence  it  had  to  be  omitted.  The  ques- 
tion now  raised  by  the  request  not  having  been  heretofore 
raised  in  motions  of  similar  import  filed  by  the  claimants, 
the  court  assumed  that  the  finding  was  satisfactory.  On 
February  24,  1916,  the  claimants9  attorney  transmitted  a 
form  of  contract  to  the  court  by  letter,  in  which  he  said :  "  I 
am  sending  you  the  inclosed  contract  which,  I  think,  is  the 
form  of  the  original  Winton  contract.  I  don't  believe  it 
will  be  possible  to  locate  the  contracts,  unless  they  be  found 
in  the  clerk's  office,  Department  of  Justice  or  Department 
of  Interior."  This  communication  was  addressed  in  re- 
sponse to  a  request  made  upon  said  attorney  by  the  court  in 
our  effort  to  supply  this  apparent  omission  in  the  findings. 
The  contract  transmitted  bore  the  date  of  August  19,  1896, 
and  left  the  court  in  doubt  as  to  whether  it  was'one  of  the 
original  contracts  of  employment. 

Last  request  concluded  by  discussion  of  same  under  Find- 
ing IX. 

XL 

A.  Whether  or  not  James  S.  Sherman  was  chair- 
man of  the  Committee  on  Indian  Affairs  of  the  House 
of  Representatives  and  not  Representative  Curtis,  at 
the  time  and  as  stated  in  the  third  paragraph  of  the 
court's  finding  11  f 

Too  frivolous  to  merit  serious  consideration.  Representa- 
tive Curtis  testified  as  follows: 

"  Question.  Please  state  what  Member  of  Congress,  if  you 
know,  took  the  leading  part  in  securing  legislation  favorable 
to  the  rights  of  the  Mississippi  Choctaw  tribal  lands  in 
Indian  Territory. 

"Answer.  While  I  was  a  Member  of  the  House  and  a 
member  of  the  Committee  on  Indian  Affairs,  I  was  chair- 
man of  the  subcommittee  having  charge  of  the  affairs  in  the 
Indian  Territory,  or,  rather,  the  affairs  of  the  Five  Tribes. 


112  December  Term,  1916-17.  [52C.cis. 

Oplaloa   «f    ike    Coart. 

As  such  chairman,  I  had  charge  of  the  legislation  affecting 
the  Five  Tribes,  and  the  first  person  to  bring  to  my  atten- 
tion the  Mississippi  Choctaws  was  Hon.  John  S.  Williams, 
now  a  Senator  from  Mississippi,  then  a  Member  of  the 
House  from  that  State." 

B.  Whether  or  not  Robert  L.  Owen,  early  in  1897, 
when  he  "spoke "  to  Honorable  John  Sharp  Williams 
and  submitted  to  him  a  copy  of  the  Dancing  Rabbit 
Creek  Treaty,  as  stated  in  the  second  paragraph  of 
finding  11,  was  at  the  time  recognized  by  Mr.  Wil- 
liams as  speaking  in  the  capacity  of  an  attorney  at 
law  in  the  behalf  of  the  Mississippi  Choctaws,  and 
was  then  requested  bv  Mr.  Williams  to  prepare  and 
submit  to  him  a  brief,  letter,  or  written  argument  on 
the  question  of  the  matter  of  the  claim  of  the  Mis- 
sissippi Choctaws  to  citizenship  in  the  Choctaw  Na- 
tion and  with  which  request  Mr.  Robert  L.  Owen 
complied  and  furnished  Mr.  Williams  with  such  a 
brief? 

The  fact  requested  is  immaterial.  Neither  in  virtue  of  an 
express  contract  nor  upon  a  quantum  meruit  can  a  claim  for 
compensation  for  professional  services  rendered  by  a  claim- 
ant be  augmented,  much  less  predicated,  upon  the  personal 
solicitations  of  and  from  a  public  Representative.  The 
court  has  considered  all  testimony  tending  even  in  the  direc- 
tion of  a  claim  for  pay  involving  personal  solicitation  as 
immaterial  and  incompetent  In  Trist  v.  Child,  21  Wall., 
450,  the  Supreme  Court  said : 

"  We  entertain  no  doubt  that  in  such  cases,  as  under  all 
other  circumstances,  an  agreement  express  or  implied,  for 
purely  professional  services  is  valid.  Within  this  category 
are  included  drafting  the  petition  to  set  forth  the  claim, 
attending  to  the  taking  of  testimony,  collecting  facts,  pre- 
paring arguments,  and  submitting  them  orally  or  in  writing 
to  a  committee  or  other  proper  authority,  and  other  services 
of  a  like  character.  All  these  things  are  intended  to  reach 
only  the  reason  of  those  sought  to  be  influenced.  They  rest 
upon  the  same  principle  of  ethics  as  professional  services 
rendered  in  a  court  of  justice,  and  are  no  more  exceptionable. 
But  such  services  are  separated  by  a  broad  line  of  demarca- 
tion from  personal  solicitation,  and  the  other  means  and  ap- 
pliances which  the  correspondence  shows  were  resorted  to 
in  this  case." 

The  court  regards  the  request  and  ones  of  similar  import 
as  immaterial.    Whether  Mr.  Williams  regarded  Mr.  Owen 
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as  attorney  for  the  Mississippi  Choctaws  is  likewise  imma- 
terial and  quite  surely  incompetent  if  elicited  to  establish 
the  case  referred  under  the  jurisdictional  acts. 

C.  Whether  or  not  in  1897  Robert  L.  Owen  pre- 
sented an  oral  argument  and  written  brief  to  the  Hon- 


guestion  and  in  behalf 
of  the  rights  of  the  Mississippi  Choctaws  to  citizen- 
ship in  the  Choctaw  Nation  and  in  favor  of  their 
rights  to  participate  in  the  partition  of  the  lands  of 
the  Choctaw  Nation  under  the  provisions  of  article  14 
of  the  Dancing  Rabbit  Creek  treaty  between  the 
United  States  and  the  Choctaw  Nation,  of  September 
27,1830! 

Whether  or  not  the  written  brief  submitted  by  Mr. 
Owen  to  Mr.  Williams  was  in  accordance  with  the 
latter's  request  ? 

Inquiry  immaterial    Subject  covered  by  discussion  under 
prior  request. 

D.  Whether  or  not  early  in  the  year  1897  Robert  L. 
Owen  submitted  an  argument  to  Honorable  John 
Sharp  Williams,  then  a  Representative  in  Congress 
from  the  5th  congressional  district  of  Mississippi, 
wherein  practically  all  full-blood  Choctaws  in  Missis- 
sippi then  resided,  and,  as  the  result  of  said  argu- 
ments and  documents  submitted  by  him,  Mr.  Owen,  or 
the  interest  created  thereby,  Mr.  Williams  became 
convinced,  contrary  to  his  original  opinion,  of  the 
rights  of  said  Mississippi  Choctaws  to  share  in  the 
privileges  of  Choctaw  citizens  in  the  Choctaw  Nation 
under  article  14  of  the  Dancing  Rabbit  Creek  treaty, 
entered  into  September  27, 1830,  by  the  United  States 
and  the  Choctaw  Nation? 

Materiality  disposed  of  by  prior  discussion.     Trist  v. 
Child,  supra. 

E.  Whether  or  not  in  February,  1897,  during  the 
consideration  by  the  Committee  on  Indian  Affairs  of 
the  House  of  Representatives  of  House  bill  10372, 
which  recognized  the  rights  of  the  Mississippi  Choc* 
taws  to  citizenship  in  the  Choctaw  Nation,  Robert  L. 
Owen  appeared  and  made  an  argument  in  behalf  of 
tiie  Mississippi  Choctaws  to  citizenship  in  the  Choc- 
taw Nation  and  the  said  committee  made  a  favorable 
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report  on  said  bill,,  which  report,  in  accordance  with 
the  request  of  the-  committee,  was  drawn  and  prepared 
by  Mr.  Owen. 

The  inquiry  here  propounded  is  fully  covered  by  the  facts 
found  by  the  court  in  Finding  XV. 

F.  Whether  or  not  it  is  a  fact  that  the  Congres- 
sional Record  fails  to  show  any  bill  or  resolution  intro- 
duced by  Honorable  John  Sharp  Williams  in  behalf 
of  the  Mississippi  Choctaws  or  any  remarks  whatever 
made  by  Mr.  Williams  relative  to  the  Mississippi 
Choctaws  from  1896  to  March,  1899. 

Request  is  obviously  immaterial.  If  the  purpose  is  to 
impeach  the  testimony  of  Mr.  Williams,  no  proper  founda- 
tion is  laid.  Mr.  Williams  gave  his  deposition  and  was 
cross-examined  in  extenso,  claimant's  counsel  being  present. 

To  ask  this  court  to  state  as  a  finding  of  fact  that  it  has 
searched  the  Congressional  Record  covering  a  period  of  three 
years  for  the  purpose  of  discovering  the  nonexistence  of  an 
alleged  fact  comes  very  close  to  an  absurdity.  The  case  does 
not  involve  the  simple  question  of  what  Mr.  Williams  did  not 
do.  The  issue  presented  concerns  the  positive  fact,  What  did 
he  do? 

XII. 

Whether  or  not  Senator  H.  P.  Money  and  Senator 
Walthall  in  1896  acknowledged  the  receipt  of  letters 
from  Charles  F.  Winton  praying  them  to  assist  the 
Mississippi  Choctaws; 

Whether  or  not  they  pledged  their  support  in  their 
replies  to  the  said  Winton — that  is,  that  they  would 
assist  the  Mississippi  Choctaws. 

Immaterial' and  incompetent  under  decision  of  the  Su- 
preme Court  in  Trist  v.  ChUd,  supra.  The  letters  mentioned 
should  have  never  gone  into  the  record ;  they  are  clearly  inad- 
missible and  found  their  way  in  by  an  attempt  to  make  them 
exhibits  to  an  oral  examination  of  a  witness  other  than  the 
writer  of  the  letters.  They  were  never  properly  identified 
and  no  rule  of  evidence  covering  the  introduction  of  papers 
of  this  character  was  observed.  The  letters  upon  their  face 
show  that  they  were  not  even  written  to  the  witness  who  pre- 
sented them. 
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XVI. 

A.  Whether  or  not  Robert  L.  Owen  drew  House  bill 
10372  recognizing  the  rights  of  Mississippi  Choctaws 
to  citizenship  in  the  Choctaw  Nation  and  caused  the 
same  to  be  introduced  in  Congress. 

The  record  discloses  as  found  by  the  court  that  H.  R. 

10372  was  introduced  in  Congress  by  Representative  Allen. 

The  fact  elicited  is  immaterial  under  decision  in  Trist  v. 

Child y  supra. 

Whether  or  not  the  amendment  proposed  by  Senator 
Walthall  to  the  Indian  appropriation  act  of  1897  was 
an  amendment  in  the  same  words  as  House  bill  10372 
recognizing  the  rights  of  the  Mississippi  Choctaws  to 
citizenship. 

The  request  is  not  for  the  finding  of  a  fact.    The  inquiry 

elicits  a  conclusion.    The  findings  of  the  court  show  the 
facts. 

Whether  or  not  said  amendment  was  furnished  to 
the  said  Walthall  by  Robert  L.  Owen. 

Immaterial.  Record  furnishes  no  decisive  evidence  as  to 
request.    Service  gratuitous  under  Trist  v.  Child^  supra. 

B.  Whether  or  not  the  provision  of  the  Indian  ap- 
propriation act  of  June  7, 1897,  set  out  in  finding  16, 
p.  8,  of  the  court's  findings,  was  inserted  in  said  ap- 
propriation act  in  the  Senate  as  the  result  of  an  effort 
made  by  Robert  L.  Owen  and  associates  to  have  en- 
acted a  provision  more  favorable  to  the  rights  of  the 
Mississippi  Choctaws  to  citizenship  in  the  Choctaw 
Nation? 

Facts  found  by  the  court  in  reference  to  this  legislation 
are  stated  in  the  court's  Finding  XVI. 

The  court  in  any  event  can  not  ascertain  from  the  record 
that  legislation  resulted  from  individual  effort.  The  Con- 
gress of  the  United  States  acts  deliberately.  The  terms  and 
provisions  of  any  laws  passed  by  Congress  can  not  be  attrib- 
uted to  any  outside  influence  or  said  to  result  from  any  per- 
sonal advocacy  of  the  same,  and  a  claim  for  pay  for  legis- 
lative services  goes  no  further  than  the  specific  things  usually 
performed  by  an  attorney  in  a  court  of  justice,  the  very 
precise  steps  mentioned  by  the  Supreme  Court  in  Trist  v. 
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Child,  supra.  -  The  court  can  only  find  from  the  records  of 
Congress  what  transpired  with  reference  thereto.  There  is 
no  competent  evidence  in  the  record  upon  which  the  court 
can  predicate  a  finding  in  response  to  the  above  request. 
The  fact  sought  to  be  elicited  is  a  conclusion  and  not  the 
statement  of  a  fact 

xvni. 

Whether  or  not  the  record  shows  that  Senator  Wal- 
thall caused  to  be  drafted  the  amendment  set  out  in 
finding  18;  providing  for  the  identification  of  the 
Mississippi  Choctaws  and  which  was  put  into  the  act 
of  June  28, 1898,  in  an  amended  form. 

Immaterial.  Facts  in  reference  thereto  fully  covered  by 
the  court's  Finding  XVII.  The  question  as  to  whether  Sen- 
ator Walthall  did  or  did  not  draft  the  said  amendment  is 
not  of  importance  to  the  issues  in  this  case.  What  a  Senator 
of  the  United  States  did  in  bis  official  capacity  throws  no 
light  upon  the  claimant's  right  to  compensation  for  profes- 
sional services,  although  the  subject  matter  of  the  legisla- 
tion may  affect  his  clients.  It  would  not  even  afford  assist- 
ance to  the  claimants  if  he  did  so  at  their  personal  request. 
7  he  parties  to  this  suit  are  the  claimants  and  the  Mississippi 
Choctaw  Indians. 


Whether  or  not  after  the  sending  out  to  the  Missis- 
sippi Choctaws  of  the  circular  letter  dated  July  1, 
1898.  set  out  in  finding  19,  pp.  9  and  10,  of  the  court's 
findings,  Charles  F.  Winton  and  associates  or  em- 
ployees went  personally  into  the  various  counties 
where  the  Mississippi  Choctaws  lived  in  Mississippi 
and  sent  runners  or  messengers  throughout  the  coun- 
try districts  urging  the  Mississippi  Choctaws  to  ap- 
pear before  the  Dawes  Commission  for  identification? 

The  record  furnishes  proof,  competent  testimony,  that 
Charles  F.  Winton  hindered,  delayed,  and  annoyed  the  com* 
mission  in  its  work  in  Mississippi.  This  appears  positively 
from  the  testimony  of  Commissioner  McKennon,  who,  in 
fact,  publicly  rebuked  Mr.  Winton  for  his  conduct.  It  is 
corroborated  by  the  reports  of  the  commission,  and  is  clearly 
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shown  to  have  been  active  and  continuous.  It  is  nowhere 
contradicted  by  any  competent  evidence  in  the  record.  That 
his  conduct  at  this  time  was  contrary  to  the  understanding 
and  instructions  of  Mr.  Robert  L.  Owen  appears,  but  Mr. 
Owen  was  not  with  Mr.  Winton  in  Mississippi,  and  Mr. 
McKennon  was.  The  record  is  indisputable  as  to  the  cor- 
rectness of  the  court's  finding  upon  this  subject.  It  is  no- 
where contradicted  at  any  place  in  the  record  except  by  a 
voluntary  statement  in  an  ex  parte  affidavit  made  by  Mr. 
Winton,  which  is  obviously  incompetent. 

XX. 

A.  Whether  or  not  the  full-blood  rule  of  evidence 
was  adopted  by  A.  S.  McKennon  in  the  report  of 
March  10, 1899,  as  the  result,  wholly  or  in  part,  of  the 
argument  and  efforts  made  by  Robert  L.  Owen. 

If  the  request  is  material  the  fact  is  not  susceptible  of 

proof.    The  report  of  Commissioner  McKennon  is  set  forth 

in  the  findings.    The  inquiry  seeks  to  elicit  a  conclusion.    As 

before  observed,  we  can  not  find  from  the  proof  in  the 

record — as  a  fact — that  certain  public  officials  did  this  thing 

or  that  as  a  result  of  some  one's  argument.   It  is  possible  that 

they  may  have  had  convictions  of  their  own.    We  set  forth 

what  they  did,  and  if  they  give  reasons  therefor,  find  the 

same. 

Whether  or  not  the  said  McKennon  immediately 
afterwards  became  a  member  of  the  firm  of  Mansfield, 
McMurray  &  Cornish,  who  thereafter  fought  the  full- 
blood  rule  of  evidence  and  attempted  to  have  it  re- 
pealed by  the  Choctaw-Chickasaw  agreement  as  sub- 
mitted February  23, 1901,  and  March  24. 1902? 

The  request  is  plainly  argumentative  and  suggestive.  We 
find  nothing  in  the  record  impugning  the  sincerity  of  Com- 
missioner McKennon  in  the  discharge  of  his  public  duties. 

B.  Whether  or  not  it  is  a  fact  that  no  witness  testi- 
fied in  support  of  the  fact  stated  in  the  second  para- 
graph of  finding  20,  page  12,  of  the  court's  findings, 
and  that  Winton  at  the  time  mentioned  in  said  find- 
ings stated  to  Commissioner  McKennon  that  he  was 
not  interfering  with  but  assisting  in  causing  the  In- 
dians to  come  before  the  commission  for  identification, 
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and  that  at  least  four  witnesses  testified  that  Winton 
and  employees  at  that  time  were  trying  to  get  the  In- 
dians to  come  before  the  commission  for  identifica- 
tion? 

The  request  as  framed  is  clearly  argumentative.  It  is  fully 
answered  in  the  court's  findings.  It  is  likewise  subject  to 
criticism  as  a  repetition  of  the  same  request  in  Finding  XIX. 
It  is  not  a  request  for  a  finding  of  fact.  It  is  impertinent  and 
irrelevant. 

C.  Whether  or  not  the  Alphabetical  Index  of  the 
names  of  16,000  Choctaw  Indians,  prepared  and 
printed  by  Mr.  Owen,  with  page  references  to  evi- 
dence showing  their  pedigree,  stated  in  finding  20  of 
the  court's  findings  at  bottom  of  page  12,  as  furnished 
to  Commissioner  McKennon  by  R.  L.  Owen  was  of 
great  value  and  assistance  to  the  Dawes  Commission 
in  identifying  the  Mississippi  Choctaws? 

Fact  has  been  found  and  appears  in  the  last  paragraph  of 
the  court's  Finding  XX,  p.  12. 

XXIIL 

A.  Whether  or  not  the  amendment  proposed  by 
Senator  James  K.  Jones  in  April,  1900,  to  the  Indian 
appropriation  act  relative  to  the  Mississippi  Choctaws 
was  in  the  identical  words  of  the  petition  Winton  and 
his  associates  addressed  to  the  Congress  and  printed 
as  a  Senate  document; 

Whether  or  not  he  explained  to  the  Senate  that  this 
amendment  was  offered  at  the  instance  of  the  repre- 
sentatives of  the  Mississippi  Choctaws. 

B.  Whether  or  not  Robert  L.  Owen  and  associates 
prepared  and  caused  to  be  presented  to  Congress  and 
contended  for  the  passage  and  enactment  of  the  pro- 
vision in  the  Indian  appropriation  act  of  May  31, 
1900,  set  out  in  the  second  paragraph  of  finding  23,  on 
page  13  of  the  court's  finding? 

A.  This  is  not  a  request  for  a  finding  of  fact.  The  me- 
morial referred  to  is  set  out  in  the  court's  findings,  and  the 
legislation  adopted  follows  in  the  next  findings.  There  can 
be  no  difficulty  by  a  comparison  of  the  two  in  reaching  a  con- 
clusion. 


52  C.  Cls.]  WlNTON   ET  AL  V.  AM08  FT  AL.  119 

Oplaloa   #f   ike   Coirt. 

The  record  is  silent  as  to  the  second  request.  The  Congres- 
sional Record  on  the  subject  does  not  mention  the  alleged 
representatives  of  the  Mississippi  Choctaws.  Fact,  if  found, 
is  immaterial. 

B.  This  request  calls  for  no  finding  as  to  appearances  be- 
fore committees  of  Congress.  The  authorship  of  the  legisla- 
tion has  been  the  subject  of  acute  controversy,  as  appears  by 
the  record.  The  authorship  of  the  second  proviso  is  con- 
ceded. The  record  sustains  the  court's  finding  and  does  not 
sustain  the  making  of  such  a  positive  statement  of  fact  as 
the  inquiry  seeks  to  elicit.  The  court's  finding  is  the  ulti- 
mate fact  arrived  at  by  an  analysis  of  the  testimony  intro- 
duced, testimony  decidedly  conflicting. 

XXIV. 

A.  Whether  or  not  the  Dawes  Commission  and  the 
Interior  Department  were  from  1896  to  March  10. 

1899,  when  they  yielded  and  adopted  the  full-blooa 
rule  of  evidence,  opposed  to  the  enrollment  of  the 
Mississippi  Choctaws  as  Choctaw  citizens; 

Whether  or  not  the  Dawes  Commission  did  not  later 
reverse  itself,  about  the  time  McKennon,  in  June, 

1900,  left  the  commission  and  became  a  member  of  the 
firm  of  Mansfield,  McMurray  &  Cornish,  employed  by 
the  Choctaw  Nation  to  cause  the  commission  to  nullify 
the  act  of  May  31, 1900,  which  that  commission  did  by 
a  harsh,  technical,  and  restricted  construction  of  said 
act; 

Whether  or  not  in  the  report  of  the  Dawes  Com- 
mission of  May  19,  1902,  the  reasons  of  the  Dawes 
Commission  for  such  opposition  were  fully  set  up  and 
were  sustained  by  the  Secretary  of  the  Interior  in  his 
letter  of  June  3,  1902,  thereby  destroying  and  re- 
versing the  directions  given  by  him  to  the  Dawes 
Commission  to  follow  the  full-blood  rule  of  evidence 
in  his  letters  of  August  26, 1899,  and  October  19, 1900, 
as  stated  in  the  last  paragraph  of  the  court's  find- 
ing^? 

B.  Whether  or  not  the  Dawes  Commission  followed 
the  full-blood  rule  of  evidence  in  accordance  with  the 
directions  of  the  Secretary  of  the  Interior  in  his  let- 
ters of  August  26,  1899,  and  October  10,  1900,  and 
referred  to  in  the  court's  findings  24? 
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Whether  or  not  the  Secretary  of  the  Interior  for  a 
time  acquiesced  and,  in  fact,  approved  the  artion  of 
the  Dawes  Commission  in  not  following  said  direc- 
tions! 

The  above  requests  are  manifestly  argumentative  and  in- 
volve the  statement  of  a  conclusion.  The  court  has  found 
from  the  record  exactly  what  the  Dawes  Commission  did  in 
considering  this  matter  and  followed  it  with  the  official 
action  of  the  Secretary  of  the  Interior.  In  the  court's  opin- 
ion the  attitude  of  the  commission  is  fully  discussed.  The 
findings  of  fact  must  avoid  conclusions.  Taking  the  above 
requests  as  a  whole,  the  proper  place  for  the  insistence  is  in 
the  briefs  of  counsel.  The  court's  findings,  afford  ample 
means  from  which  proper  deductions  as  to  the  attitude  of  the 
commission  can  be  made.  The  subject  is  treated  extensively 
in  the  same. 


A.  Whether  or  not  the  amendments  to  the  agree- 
ment which  later  became  the  ac;  of  July  1,  1902.  pro- 
viding for  and  adopting  the  full-blood  rule  of  evi- 
dence, longer  time  within  which  to  apply  for  identifi- 
cation and  longer  time  within  which  to  remove  to  the 
Choctaw  country  west,  after  notification  of  official 
identification,  were  amendments  agreed  to  in  the 
Committee  on  Indian  Affairs  of  the  House  of  Repre- 
sentatives before  which  Robert  L.  Owen  made  an  ar- 
gument in  support  of  said  amendments  in  behalf  of 
the  Mississippi  Choctaws  while  said  committee  was 
considering  said  questions? 

In  claimants'  second  amended  petition  filed  in  this  court 
appears  the  following  allegation:  uThe  bill  of  July  1, 1902, 
known  as  the  Choctaw-Chickasaw  agreement,  passed  over 
the  protest  of  your  petitioners,  and  in  spite  of  every  effort 
that  they  could  make  for  its  proper  amendment."  This  peti- 
tion is  verified  by  Wm.  H.  Robeson,  attorney  for  petitioners, 
and  Robert  L.  Owen,  appearing  for  himself. 

Subsequently  on  page  299  of  the  record  Robert  L.  Owen 
testifies  as  follows : 

"In  spite  of  our  protest  the  Choctaw-Chickasaw  agree- 
ment was  passed  through  Congress  July  1, 1902." 
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Again,  at  page  2576  of  the  record,  the  witness  states: 

"  The  service  I  tried  to  render  in  opposing  the  legislation 
of  1902  was  in  opposing  injurious  restrictions  on  the  rights 
of  the  Mississippi  Choctaws,  and  in  this  attempt  I  failed, 
and  I  do  not  think  I  rendered  much  service  in  this  appear- 
ance, although  I  endeavored  to  do  so." 

B.  Whether  or  not  the  act  of  May  31,  1900,  would 
have  given  the  Mississippi  Choctaws  all  the  relief 
necessary  and  more  than  the  act  of  July  i,  1902,  if  the 
act  of  1900  had  been  correctly  interpreted  by  the 
Dawes  Commission  and  as  later  construed  by  Assist- 
ant Attorney  General  Van  Devanter,  as  stated  in  his 
opinion  of  December  2,  1901,  and  approved  by  the 
Secretary  of  the  Interior  ? 

This  is  obviously  not  a  request  as  to  a  specific  fact  Any 
response  thereto  involves  a  conclusion,  not  of  fact  but  of  law. 
Jt  is  argumentative. 

C.  Whether  or  not  the  Secretary  of  the  Interior  in 
his  letter  of  May  14, 1902,  to  the  United  States  Senate 
contemplated  such  correct  interpretation  as  that  given 
in  the  said  opinion  of  Assistant  Attorney  General 
Van  Devanter  under  date  of  December  2, 1901  f 

There  is  absolutely  no  evidence  in  the  record  from  which 
we  can  ascertain  the  "contemplation"  of  the  Secretary  of 
the  Interior.  This  request  asks  for  a  conclusion  deducible 
alone  from  the  Secretary's  conduct  and  written  communi- 
cations. 

D.  W fie t her  or  not  the  memorials  prepared  and 
caused  to  be  presented  to  Congress,  to  both  the  Senate 
and  the  House  of  Representatives,  by  Robert  L.  Owen, 
Winton,  and  associates  during  the  period  from  July, 
1896,  to  1906,  the  arguments  before  the  committees 
of  the  Senate  and  of  the  House;  the  arguments  before 
the  Dawes  Commission,  the  United  States  courts,  the 
Attorney  General,  the  Interior  Department,  the  offi- 
cials of  the  Choctaw  Nation^  and  Members  of  Con- 
gress created  a  powerful  sentiment  in  favor  of  grant- 
ing by  legislation  the  rights  of  the  Mississippi  Choc- 
taws to  citizenship  in  the  Choctaw  Nation,  causing 
Congress  to  pass  numerous  acts  in  their  interest  and 
the  identification  of  1,643  Choctaws  and  their  allot- 
ment and  enrollment  on  a  separate  roll  known  as  the 
Mississippi  Choctaw  roll? 
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We  need  indulge  in  no  further  comment  with  respect  to 
this  request  than  to  say  it  is  not  a  request  for  a  response  as 
to  whether  there  is  proper  evidence  to  prove  a  material  fact 
It  asks  for  a  conclusion — a  conclusion  which  is  one  of  the 
crucial  issues  in  the  case.  The  request  is  argumentative. 
This  court  is  unable  (and  it  is  no  part  of  the  issues  in  this 
cause)  to  find  whether  or  not  what  the  claimants  said  or  did 
produced  a  "  powerful  sentiment "  for  the  passage  of  legis- 
lation advocated  by  them. 

E.  Whether  or  not  from  1896,  when  Robert  L.  Owen 
and  Charles  F.  Winton  first  became  representatives 
of  th .  Mississippi  Choctaws  in  the  matter  of  the  claim 
of  the  Mississippi  Choctaws  to  citizenship  in  the  Choc- 
taw Nation,  to  1906,  they,  as  attorneys  for  said  Missis- 
sippi Choctaws,  persistently  and  continuously  prose- 
cuted the  claim  of  the  Mississippi  Choctaws  to  citizen- 
ship in  the  Choctaw  Nation  and  made  arguments,  both 
oral  and  written,  in  support  thereof  to  Congress,  com- 
mittees of  Congress,  Members  of  Congress,  the  Sec- 
retary of  the  Interior,  the  Bureau  of  Indian  Affairs, 
the  Dawes  Commission,  and  the  officers  and  repre- 
sentatives of  the  Choctaw  Nation? 

There  is  no  evidence  in  the  record  establishing  the  fact  that 
Robert  L.  Owen  and  Charles  F.  Winton  ever  became  the 
representatives  of  the  Mississippi  Choctaws  as  a  body.  That 
is  one  of  the  most  important  issues  in  the  case.  The  re- 
mainder of  the  request  is  fully  answered  in  the  court's 
findings. 

Whether  or  not  during  said  period  Robert  L.  Owen 
was  recognized  by  the  committees  of  Congress,  Mem- 
bers of  Congress,  and  other  officials  of  the  Govern- 
ment and  of  the  Choctaw  Nation,  as  the  attorney  for 
the  Mississippi  Choctaws  in  their  effort  to  obtain  their 
rights  to  citizenship  in  the  Choctaw  Nation,  then 
made  before  Congress  and  its  committees  * 

The  fact,  if  shown,  is  immaterial.  The  issue  is  not  what 
the  committees  of  Congress,  etc.,  recognized  as  the  true  rep- 
resentative capacity  in  which  claimants  appeared.  The  court 
is  trying  a  lawsuit  committed  to  it  by  special  acts  of  juris- 
diction, and  proof  must  be  adduced  showing  the  true  rela- 
tionship between  the  claimants  and  the  Indians.    This  ob- 
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viously  can  not  be  done  by  attempting  to  show  that  certain 
people  recognized  the  claimants  as  appearing  in  a  certain 
capacity,  and  any  evidence  tending  toward  that  end  is  incom- 
petent and  immaterial.  The  parties  mentioned  were  not 
charged  with  an  investigation  of  this  particular  fact. 

F.  Whether  or  not  Robert  L.  Owen,  as  the  recog- 
nized attorney  for  the  Mississippi  Choctaws,  from 
1896  to  July  1,  1902,  contended  for  and  supported  by 
argument,  written  and  oral,  the  adoption  by  Congress 
of  tho  full-blood  rule  of  evidence  in  behalf  of  the  Mis- 
sissippi Choctaws  in  the  matter  of  their  claim  to  citi- 
zenship in  the  Choctaw  Nation,  then  being  considered 
by  Congress  and  the  committees  of  Congress  ? 

Whether  or  not  any  of  the  1.643  Mississippi  Choc- 
taws enrolled  as  such  would  have  been  or  could  have 
been  enrolled  and  admitted  to  citizenship  in  the  Choc- 
taw Nation  under  the  law  existing  at  the  time  of 
enrollment  without  the  adoption  and  use  of  the  said 
full-blood  rule  of  evidence? 

The  request,  in  its  first  paragraph,  begins  by  stating  a 
conclusion.  The  fact  as  to  the  full-blood  rule  of  evidence  is 
fully  covered  in  the  court's  findings. 

The  second  paragraph  is  argumentative  and  asks  the  court 
to  find  as  a  fact  what  is  apparently  a  conclusion,  involving 
in  the  findings  a  construction  of  a  statute. 

G.  Whether  or  not  Robert  L.^  Owen,  as  the  recog- 
nized attorney  for  the  Mississippi  Choctaws,  while  the 
Choctaw-Chickasaw  agreement  was  pending  in  Con- 
gress and  before  its  committees  the  first  six  months  of 
1902  contended  for  and  supported  by  arguments,  writ- 
ten and  oral,  an  amendment  to  said  agreement  grant- 
ing to  the  Mississippi  Choctaws  a  longer  period  of 
time  after  identification  as  Choctaws  within  which  to 
remove  to  the  Choctaw  country  west  than  that  orig- 
inally provided  for  therein? 

Heretofore  fully  answered  in  the  court's  findings. 

H.  Whether  or  not  Robert  L.  Owen,  as  the  recog- 
nized attorney  for  the  Mississippi  Choctaws,  while  the 
Choctaw-Chickasaw  agreement  was  pending  in  Con- 
gress and  before  its  committees  during  the  first  six 
months  of  1902  contended  for  and  supported  an 
amendment  to  said  agreement  granting  to  said  Choc- 
taws a  longer  period  of  time  within  which  to  apply 
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for  identification  as  a  Choctaw  citizen  than  that  orig- 
inally provided  for  therein  ? 

The  facts  embodied  in  the  request  are  fully  answered  in 
the  court's  findings  both  as  to  the  material  fact  and  the 
capacity  in  which  the  claimants  appeared. 

I.  Whether  or  not  the  full-blood  rule  of  evidence 

Srovided  for  in  the  amendment  drafted  by  Mr.  Mc- 
lurray,  attorney  for  the  Choctaw  Nation  and  Assist- 
ant Attorney  General  Van  Devanter,  which  later  be- 
came a  part  of  the  act  of  July  1, 1902?  was  drafted  by 
said  parties  in  the  way  of  a  compromise  settlement  of 
and  to  end  the  long  and  somewhat  furious  contest 
made  by  Robert  L.  Owen  and  associates  for  a  larger 
and  fuller  recognition  of  the  rights  of  the  Mississippi 
Choctaws  to  citizenship  in  the  Choctaw  Nation? 

Whether  or  not  the  adoption  by  said  amendment  of 
the  full-blood  rule  of  evidence  as  a  compromise  sub- 
stantially granted  the  amendment  contended  for  by 
Robert  L.  Owen,  as  attorney  for  the  Mississippi  Choc- 
taws and  as  prayed  for  in  the  memorial  prepared  by 
Robert  L.  Owen  and  associates,  and  which  they  caused 
to  be  presented  to  the  House  and  Senate  April  24, 
1902,  wherein  it  was  prayed  that  the  full-blood  rule  of 
evidence  be  adopted  and  the  full  bloods  be  admitted 
and  given  time  for  identification  as  full  bloods  and 
citizens  of  the  Choctaw  Nation,  and  time  within  which 
to  remove  to  the  Choctaw  country  west  ? 

The  request  repeats  an  inquiry  as  to  facts  heretofore  re- 
quested, is  argumentative,  and  asks  for  a  conclusion.  The 
material  facts  as  to  the  legislation  of  1902  are  to  be  found  in 
the  court's  findings. 

J.  Whether  or  not  Mr.  McMurray  and  Mr.  Van 
Devanter,  who  drafted  the  amendment  recognizing  the 
full-blood  rule  of  evidence,  did  so  at  the  instance  of 
Hon.  J.  S.  Sherman,  chairman  of  the  Committee  on 
Indian  Affairs  of  the  House  of  Representatives,  before 
whom  Robert  L.  Owen  had  argued  in  favor  of  the 
full-blocd  rule  of  evidence? 

K.  Whether  or  not  this  direction  of  Hon.  J.  S. 
Sherman  to  Mr.  McMurray  to  prepare  such  an  amend- 
ment was  in  effect  instructions  to  prepare  it  for  use  as 
a  committee  amendment  ? 

Whether  or  not  this  draft  by  Mr.  McMurray  was 
presented  on  the  floor  of  the  House  by  Mr.  Curtis,  a 
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leading  member  of  the  Indian  Committee,  and  the 
member  in  charge  of  the  Choctaw-Chickasaw  agree- 
ment then  pending  on  the  floor? 

J.  The  facts  asked  for  in  this  request  are  fully  covered  in 
the  court's  findings.  It  is  quite  immaterial  as  to  who  re- 
quested Mr.  McMurray  or  Mr.  Van  Devanter  to  draft  this 
legislation ;  even  if  the  claimants  had  done  so  it  would  be  a 
gratuitous  service. 

K.  Argumentative  and  asks  for  a  conclusion  and  not  a 
fact. 

The  second  paragraph  is  answered  in  the  court's  findings. 

L.  Whether  or  not  claimants9  motion  for  a  new 
trial  filed  July  25, 1916,  and,  without  hearing  or  argu- 
ment thereon,  overruled  December  11,  1916,  alleged 
newly  discovered  evidence  supported  by  a  letter  writ- 
ten  by  Tarns  Bixby  on  September  23,  1915,  which 
letter  is  published  as  a  part  of  a  congressional  docu- 
ment, the  material  or  relevant  portion  of  said  letter 
being  set  out  in  subsections  M  and  N  hereof? 

Whether  or  not  the  Tarns  Bixby  who  wrote  said  let- 
ter of  September  23, 1915,  was  the  same  Tarns  Bixby 
who  was  a  member  of  the  Dawes  Commission  from 
1896  to  1906,  and  part  of  that  period  chairman  of  said 
commission? 

M.  Whether  or  not  the  following  statement — 

"  Those  representing  Mississippi  Choctaws  strenu- 
ously contended  that  the  full-blood  rule  of  evidence 
should  be  "adopted  and  that  the  schedule  of  March  10, 
1899,  should  be  recognized  as  binding.  This  schedule 
was  erroneous  in  many  particulars,  as  the  Dawes  Com- 
mission discovered  upon  a  critical  examination  of  it; 
but  finally,  in  order  to  adjust  this  controversy,  a  com- 
promise was  reached  when  the  Choctaw-Chickasaw 
agreement  of  1902  was  passed  on  in  Congress,  so  that 
an  amendment  providing  for  the  full-blood  rule  of 
evidence  was  adopted,  so  drawn,  however,  as  to  recog- 
nize only  those  who  were  living  full  bloods  and  not 
recognizing  their  half-breed  children.  It  was  thought 
better  by  the  Government  authorities  to  vield  this 
point  as  a  settlement  of  the  controversy,  as  the  friends 
of  the  Mississippi  Choctaws  were  demanding  very 
much  larger  concessions  " — 

made  by  Mr.  Tarns  Bixby  in  his  letter  of  September 
23, 1915,  is  true  as  shown  by  the  record  in  this  case! 
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The  contents  of  this  finding,  its  materiality,  and  the  court's 
action  thereon  are  fully  discussed  in  the  first  part  of  the 
court's  opinion  herein. 

N.  Whether  or  not  it  affirmatively  appears  and  is 
uncontradicted  by  the  evidence  that  Robert  L.  Owen, 
as  the  recognized  attorney  for  the  Mississippi  Choc- 
taws,  acquiesced  in  and  favored  the  act  of  July  1, 
1902,  as  a  compromise  measure  after  it  had  been 
amended  so  as  to  protect  the  Mississippi  Choctaws  by 
the  adoption  of  tne  full-blood  rule  of  evidence  and 
other  amendments  granting  relief  to  the  Mississippi 
Choctaws? 

The  request  is  argumentative,  seeks  a  conclusion,  is  a  repe- 
tition, and  in  so  far  as  at  all  material  has  been  heretofore 
commented  upon. 

O.  Whether  or  not  the  following  statement  made  by 
said  Tarns  Bixby  in  his  said  letter  of  September  23, 
1915— 

"  On  the  31st  day  of  May,  1900,  Congress  passed  an 
act  that  Mississippi  Choctaws  '  duly  identified '  by  the 
Dawes  Commission  might  remove  to  the  Choctaw 
country  West  at  any  time  before  the  rolls  closed. 

"  Many  applications  were  made  under  this  act  for 
identification.  The  Dawes  Commission  decided  that 
any  person  to  be  '  duly  identified '  must  prove  that  his 
.  ancestors  had  complied  with  the  conditions  of  the 
fourteenth  article  of  the  treaty  of  1830,  and  that  he 
was  a  lineal  descendant  of  such  ancestor.  After  ex- 
amining nearly  every  case  which  had  been  enrolled 
under  the  schedule  of  March  10, 1899,  the  commission 
decided  that  only  a  very  few  individuals  would  be  en- 
titled to  enrollment  as  *  duly  identified.'  Neither  the 
Dawes  Commission  nor  the  Interior  Department  felt 
that  it  had  a  right  by  loose  interpretation  to  permit 
the  Mississippi  Choctaws  to  absorb  millions  of  dollars 
of  property  vested  by  law  in  the  Choctaw  Nation 
West  unless  it  were  done  upon  the  direct  and  express 
authority  of  Congress.  It  did  not  seem  right  that 
!  those  who  had  lived  in  Mississippi  for  generation  after 

I  generation,  and  who  had  taken  no  part  in  developing 

I  the  Choctaw  country  West,  should  have  the  right  to 

joint  ownership  of  this  property  unless  they  could 
1  prove  themselves  entitled  by  competent  evidence,  and 

this  they  could  not  do.    For  that  reason  the  Dawes 
Commission  and  the  Interior  Department  were  op- 
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!osed  to  their  enrollment  and  in  the  report  of  *the 
)awes  Commission  of  May  19, 1912,  the  reasons  of  the 
Dawes  Commission  were  fully  set  up  and  were  sus- 
tained by  the  Secretary  of  the  Interior  in  his  letter 
of  June  2,  1902, 

"The  Choctaws  and  Chickasaws  West  naturally 
felt  that  they  were  not  called  upon  to  divide  this 
estate  with  persons  who  had  not  lived  with  them  for 
over  70  years  and  they  were  opposed  to  admitting  Mis- 
sissippi Choctaws  who  could  not  support  their  claim 
by  adequate  and  competent  evidence,  and  for  this  rea- 
son the  agreement  was  presented  to  Congress  Feb- 
ruary 23,  1901,  and  also  March  24.  1902,  providing 
that  only  Mississippi  Choctaws  'duly  identified' 
should  be  admitted '' — 

is  true  and  is  fully  supported  by  the  evidence  in  this 
case. 

The  request  is  a  repetition  and  is  argumentative.  The 
Bixby  letter  is  not  in  the  record,  and  the  subject  matter  of 
the  same  has  been  fully  answered  in  a  former  portion  of  this 
opinion. 

P.  Whether  or  not  the  amendments  of  sections  41 
and  42  of  the  agreement  which  later  became  the  act  of 
July  1,  1902,  set  out  in  finding  29,  were  caused  to  be 
enacted  as  a  result  of  the  long  contest  from  1896  to 
July  1, 1902,inclusive,  waged  by  Robert  L.  Owen  and 
Charles  F.  Winton  and  associates  in  behalf  of  the 
rights  of  the  Mississippi  Choctaws  to  citizenship  in 
the  Choctaw  Nation  as  provided  for  in  said  amend- 
ment ? 

Q.  Whether  or  not  all  of  the  oral  evidence  in  the 
present  case  is  to  the  effect  that  Robert  L.  Owen, 
Winton,  and  associates  contended  for  and  were  in 
favor  of  and  labored  from  1896  to  July  1,  1902,  espe- 
cially during  the  first  six  months  of  the  year  1902, 
as  attorneys  for  the  Mississippi  Choctaws,  for  the 
passage  of  remedial  legislation  for  the  relief  of  the 
Mississippi  Choctaws  similar  to  and  the  same  as  the 
provisions  of  the  act  of  July  1, 1902,  as  finally  enacted, 
and  that  not  one  witness  testifies  that  Robert  L.  Owen 
nor  any  of  the  associates  of  Winton  opposed  or  pro- 
tested against  the  said  provisions  of  said  act  contained 
in  the  committee  amendments  mentioned  in  finding 
29,granting  relief  to  the  Mississippi  Choctaws? 

K.  Whether  or  not  said  Robert  L.  Owen,  as  the 
recognized  attorney  for  the  Mississippi  Choctaws  from 
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July,  1896,  to  1906,  persistently,  forcefully,  and  suc- 
cessfully represented  said  Mississippi  Choctaws  and 
their  interests  in  the  matter  of  their  claims  as  to  citi- 
zenship in  the  Choctaw  Nation,  then  pending  before 
Congress,  by  causing  memorials  in  their  behalf  to  be 
presentea  to  the  Congress,  making  arguments  before 
the  committees  of  the  Congress  and  the  officials  of  the 
Government  and  the  Choctaw  Nation? 

Whether  or  not  the  labor  of  Robert  L.  Owen  in 
behalf  of  the  rights  of  the  Mississippi  Choctaws  to 
citizenship  in  the  Choctaw  Nation,  from  July,  1896, 
to  1906,  resulted  in  any  benefit  or  value  whatever  to 
the  Mississippi  Choctaws! 

We  have  grouped  the  above  requests  and  will  discuss 
them  generally,  pursuing  this  policy  because  it  is  evident 
that  their  similarity,  both  as  to  subject  matter  and  verbiage, 
indicate  that  they  are  simply  and  solely  a  repetition  of  sev- 
eral preceding  requests  upon  the  same  matter,  with  the 
added  feature  of  emphasis  and  positiveness. 

If  the  court  were  required  to  respond  to  the  requests,  it  is 
patent  that  it  would  be  expressing  in  the  findings  a  conclu- 
sion already  expressed  in  the  opinion  of  the  court.  We  need 
not  repeat  the  issue  as  to  who  were  the  representatives  of 
the  Mississippi  Choctaw  Indians  as  a  body,  nor  need  we 
again  go  into  the  legislation  of  1902.  The  facts  appertain- 
ing to  the  subject  have  been  found  and  discussed.  It  adds 
nothing  to  the  force  of  claimant's  contention  to  emphasize 
and  repeat  requests  for  specific  response  to  interrogatories 
as  contained  in  the  requests,  nor  is  it  at  all  conducive  to 
their  proper  consideration  to  make  them  general  and  ar- 
gumentative. Findings  of  fact  serve  the  purpose  of  setting 
in  view  the  origin,  progress,  and  conclusion  of  the  subject 
matter  at  issue.  No  light  is  thrown  upon  the  issue  by  in- 
terspersing among  the  many  findings  a  number  of  conclu- 
sions or  stating  arguments  in  support  thereof.  There  is 
not  embodied  in  these  requests  the  statement  of  a  single 
fact  which  has  not  been  responded  to  in  some  form  in  the 
findings  of  the  court  as  they  now  are,  and  it  would  be  a 
useless  and  prolonged  proceeding  to  continue  to  repeat  the 
comment  and  discussion  previously  made  upon  this  identical 
subject 
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In  request  identified  as  "  Q  "  the  inquiry  is  decidedly  im- 
pertinent, immaterial,  and  suggestive. 

A.  Whether  or  not  the  services  rendered  by  Robert 
L.  Owen,  Winton,  and  associates,  from  1898  to  1906; 
inclusive,  in  behalf  of  the  claim  of  the  Mississippi 
Choctaws  to  citizenship  in  the  Choctaw  Nation  pend- 
ing in  Congress  and  before  its  committees  during  that 
time  has  ever  been  paid  for  by  anyone? 

The  request  as  worded  is  immaterial,  the  question  being 
whether  paid  for  by  the  defendants.  Payment  would  be  a 
matter  of  defense;  the  fact  that  payment  is  not  positively 
found  is  the  equivalent  of  a  negative.  The  court  has  made 
no  findings  upon  issues  not  involved. 

B.  Whether  or  not  during  the  period  from  1896  to 
July  1, 1902,  inclusive,  while  the  matter  of  the  claim 
of  the  Mississippi  Choctaws  to  citizenship  in  the 
Choctaw  Nation  was  pending  in  Congress  and  before 
its  committees,  those  representing  the  'Mississippi 
Choctaws  strenuously  contended  that  the  full-blood 
rule  of  evidence  should  be  adopted  and  that  the  sched- 
ule 6f  March  10,  1889,  should  be  recognized  as  bind- 
ing, and,  finally,  during  the  early  part  of  1902,  in 
order  to  adjust  this  controversy  a  compromise  was 
reached  when  the  Choctaw-Chickasaw  agreement  of 
1902  was  pending  before  Congress  and  its  committees 
so  that  the  amendment  providing  for  the  full-blood 
rule  of  evidence  was  adopted  for  the  reason  that  it 
was  thought  better  by  the  Government  and  Choctaw 
Nation  authorities  to  yield  this  point  to  the  Missis- 
sippi Choctaws  as  a  settlement  of  the  controversy  for 
the  friends  of  the  Mississippi  Choctaws  were  demand- 
ing very  much  larger  concessions? 

The  request  is  argumentative  and  asks  for  a  conclusion. 
The  language,  in  any  event,  is  too  general.  We  are  only 
concerned  with  the  parties  claimant  in  this  court  The  ma- 
terial facts  of  the  subject  matter  have  already  been  found. 

C.  Whether  or  not  during  the  period  from  July, 
1896,  to  1906,  Robert  L.  Owen  in  representing  the 
Mississippi  Choctaws  as  their  recognized  attorney 
labored  to  protect  their  rights  which  resulted  in  ob- 
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taining  the  recognition  and  legalizing  of  their  rights 
*  to  citizenship  in  the  Choctaw  Nation,  expended  ap- 
proximately $35,000  in  cash  for  which  he  has  not  been 
reimbursed ; 

Whether  or  not  he  has  received  any  compensation 
for  the  services  rendered  or  expenses  incurred  in  be- 
half of  the  Mississippi  Choctaws? 

Any  response  to  the  first  paragraph  would  be  the  expres- 
sion of  a  conclusion. 

No  competent  evidence  in  the  record  upon  which  an  answer 
to  the  first  or  second  paragraph  could  be  predicated. 

D.  Whether  or  not  during  the  period  from  July, 
1896,  until  the  compromise  settlement  was  made  by 
the  Choctaw-Chickasaw  agreement,  act  of  July  1, 
1902,  save  and  except  when  they  adopted  the  full- 
blood  rule  of  evidence,  March  10, 1899,  and  abandoned 
it  in  1900,  when  McKennon  entered  the  employ  of  the 
Choctaw  Nation  West  as  a  member  of  the  firm  of 
Mansfield,  McMurray  &  Cornish,  the  Choctaw  Nation 
and  the  Dawes  Commission,  especially  members  Mc- 
Kennon and  Bixby,  were  opposed  to  recognizing  the 
rights  of  the  Mississippi  Choctaws  to  citizenship  in 
the  Choctaw  Nation  and  contended  that  they  had  no 
rights  and  ought  not  to  be  enrolled  as  such  citizens 
and  that  no  attention  should  be  paid  to  their  said 
claims  to  citizenship  in  the  Choctaw  Nation! 

This  request  is  a  repetition,  is  argumentative,  suggestive, 
and  involves  a  conclusion. 

Whether  or  not  during  that  same  period  of  time, 
1896  to  July  1, 1902,  Robert  L.  Owen  was  consistently 
representing  the  interests  of  the  Mississippi  Choctaws 
before  the  committees  of  Congress,  and  the  Commis- 
sioner of  Indian  Affairs,  and  the  Interior  Department, 
and  before  the  Choctaw  Nation  authorities,  and  the 
Dawes  Commission,  making  arguments  in  their  be- 
half and  contending  for  the  rights  of  the  Mississippi 
Choctaws  to  citizenship  in  the  Choctaw  Nation  ? 

E.  Whether  or  not  the  1^643  Mississippi  Choctaws 
who  were  admitted  to  citizenship  in  and  received 
allotments  as  members  of  the  Choctaw  Nation  ob- 
tained the  right  to  become  such  citizens  and  thereby 
receive  allotments  as  a  result  to  any  extent  whatever 
of  any  of  the  labor  and  work  done  by  Robert  L. 
Owen  and  associates  during  the  period  of  several 
years  prior  to  the  passage  of  the  acts  under  which  they 
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were  enrolled  and  allotted ;  and  what  compensation  is 
equitable  or  justly  due  ther?for  on  the  principle  of 
quantum  meruit  as  required  by  the  jurisdictional  act 
in  this  case? 

F.  Whether  or  not,  as  a  result  of  the  remedial  legis- 
lation enacted  by  Congress  during  the  years  1896  and 
1906,  inclusive,  1,643  Mississippi  Choctaws  have  been 
admitted  and  enrolled  as  citizens  of  the  Choctaw  Na- 
tion and  have  received  as  a  result  thereof  property  in- 
terests w.orth  at  least  $15,000,000? 

G.  Whether  or  not  each  of  the  1,643  Mississippi 
Choctaws  identified  and  enrolled  as  citizens  of  the 
Choctaw  Nation  as  a  result  of  the  remedial  legisla- 
tion enacted  by  Congress  during  the  years  from  1896 
to  1906,  inclusive,  have  received  an  estate  or  property 
interests  worth  at  least  $9,000? 

H.  Whether  or  not  a  fair,  reasonable,  equitable,  or 
just  compensation  on  the  principle  of  quantwm  meruit 
for  the  services  rendered  the  Mississippi  Choctaws  in 
the  matter  of  their  claim  to  citizenship  in  the  Choc- 
taw Nation  from  1896  to  1906,  inclusive,  is  a  sum  equal 
in  amount  to  6  per  cent  of  the  total  value  of  the  prop- 
erty interests  received  by  said  Mississippi  Choctaws, 
or  6  per  cent  of  $15,000,000. 

I.  whether  or  not  Robert  L.  Owen,  generally  un- 
derstood to  be  and  as  the  recognized  attorney  for  the 
Mississippi  Choctaws  by  the  chairman  of  trie  Com- 
mittee on  Indian  Affairs  of  the  House  of  Representa- 
tives, "appeared  several  times  each  Congress  before 
the  Committee  on  Indian  Affairs  in  behalf  of  the 
Mississippi  Choctaws  "  while  the  matter  of  their  claim 
to  citizenship  in  the  Choctaw  Nation  was  pending 
before  said  committees  from  1896  and  1906; 

Whether  or  not  the  said  services  and  efforts  of 
Robert  L.  Owen  "to  secure  their  recognition  was  un- 
ceasing, assiduous,  constant,  faithful,  efficient,  and  of 
great  value  to  the  Mississippi  Choctaws,"  as  testified 
to  by  Mr.  Curtis,  Mr.  Jones,  Mr.  Mopey,  Mr.  Sherman, 
Mr.  Little,  and  Mr.  Stephens,  all  Members  of  Con- 
gress during  said  period? 

We  have  grouped  the  preceding  requests.  It  is  obvious 
that  they  are  not  requests  for  specific  findings;  they  are  the 
contentions  of  the  claimants  in  the  case  at  bar.  The  court 
has  found  fully  as  to  the  facts ;  these  requests  go  to  the  cor- 
rectness of  the  findings,  not  the  omission  of  material  facts* 
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They  seek  conclusions  and  are  properly  a  part  of  the  claim- 
ant's brief.  On  their  face  they  exhibit  the  fact  that  the 
designed  purpose  is  to  challenge  the  verdict  of  the  court  as 
to  the  facts  found  from  the  record.  They  Contain  many 
repetitions  and  in  no  particular  come  within  the  rules. 
There  is  no  competent  proof  in  the  record  as  to  the  actual 
value  of  the  Indian  allotments.  If  there  had  been,  the  court 
would  have  so  found.  A  response  to  the  above  findings 
would  be  misleading  and  of  no  assistance  to  a  reviewing 
court,  for  they  are  general  and  comprehensive;  they  offer  no 
details  from  which  conclusions  could  be  reached,  but  in  their 
very  language  assume  the  establishment  of  certain  facts  not 
proven  to  the  satisfaction  of  the  court. 

XXXIL 

A.  Whether  or  not  the  intervenor,  Ralston,  Sid- 
dons,  and  Richardson,  on  the  4th  day  of  March,  1911, 
and  the  claimants  on  the  20th  day  of  February,  1915, 
filed  a  motion  for  permission  to  amend  the  petition 
herein  by  making  the  United  States  a  party  defendant 
to  this  case;  and  if  so,  what  action  was  taken  on  said 
motions,  respectively,  and  when  was  action  taken  on 
each  of  said  motions! 

A  motion  of  this  character  was  made  and  overruled  by  the 
court  See  page  86  of  the  Chief  Justice's  concurring  opin- 
ion, wherein  it  is  said: 

"  the  court  are  agreed  that  the  United  States  can  not  be  made 
defendants  in  this  proceeding.9' 

Through  some  inadvertence  the  entry  was  not  made  in  the 
docket.  The  court  has  ordered  the  proper  docket  entries  to 
be  made  lest  some  injustice  might  be  done. 

The  facts  covered  by  this  request  would  in  no  event  be 
entitled  to  appear  in  the  findings  of  the  court.  They  are  a 
part  of  the  docket  entries  with  reference  to  the  proceedings 
in  this  case  and  go  into  the  transcript  of  the  record  which 
is  certified  to  the  Supreme  Court  on  appeal. 

All  this  could  have  easily  been  called  to  the  attention  of 
the  court  on  a  single  motion,  and  should  have  been  done 
long  before  this. 
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,  B.  Whether  or  not  the  act  of  May  81, 1900,  limited 
the  time  within  which  the  Mississippi  Choctaws 
could  remove  to  the  Choctaw  country  west  to  six 
months  after  identification,  as  did  the  act  of  July 
1,1902? 

C.  Whether  or  not  the  act  of  May  31,  1900,  re- 

auired  the  Mississippi  Choctaws  to  submit  proof  of 
ieir  removal  within  twelve  months  after  the  date  of 
identification,  as  did  the  act  of  July  1, 1902? 

D.  Whether  or  not  the  act  of  May  31, 1900,  required 
the  Mississippi  Choctaws  to  continuously  reside  for 
three  years  upon  the  land  of  the  Choctaw-Chickasaw 
Nation  before  allotment,  as  did  the  act  of  July  1, 
1902? 

E.  Whether  or  not  the  act  of  May  31, 1900,  required 
a  Mississippi  Choctaw  to  make  proof  of  continuous 
residence  for  three  years  on  the  Choctaw  land  within 
four  years  after  enrollment,  as  did  the  act  of  July  1, 
1902? 

F.  Whether  or  not  the  act  of  May  31,  1900,  limited 
the  time  within  which  the  Mississippi  Choctaws  could 
apply  for  identification  and  enrollment  as  a  citizen  of 
the  Choctaw  Nation,  as  did  the  act  of  July  1, 1902? 

All  of  the  above  requests  call  for  the  construction  and  in- 
terpretation of  acts  of  Congress,  matters  of  judicial  opinion. 

The  court,  having  examined  in  detail  the  said  motion  for 
the  purpose  of  ascertaining  if  any  material  finding  of  fact 
has  been  omitted  from  its  findings,  and  for  the  further 
purpose  of  discovering  the  extent  to  which  it  ought  to  go  in 
exercising  its  discretion  under  the  rules,  believes  the  motion 
for  leave  to  file  said  motion  embodying  the  requests  above 
noted  should  be  denied.  We  are  unable  to  conclude,  as  ap- 
pears by  the  foregoing  opinion,  that  the  claimants,  by  the 
aforesaid  motion,  have  brought  to  our  attention  any  error 
of  a  substantive  character  which  in  anywise  disturbs  the 
court's  conclusions  as  to  the  correctness  of  the  findings 
heretofore  announced. 

The  motion  for  leave  to  file  said  motions  will  be  over- 
ruled.   It  is  so  ordered. 

Hay,  Judge,  Downey,  Judge,  Barney,  Judge,  and  Camp- 
bell, Chief  Justice,  concur. 
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EVAN  B.  BASCH,  SURVIVING  RECEIVER  OF  THE 
IMPORTING  AND  EXPORTING  COMPANY  OF 
THE  STATE  OF  GEORGIA,  v.  THE  UNITED 
STATES. 

[No.  81062.    Decided  January  29,  1917.] 

On  the  Proofs. 

Cotton;  ownership. — In  a  suit  under  section  162  of  the  Judicial  Code 
for  the  recovery  of  the  net  proceeds  of  captured  or  abandoned 
property,  brought  by  an  Importing  and  exporting  company 
through  its  receiver,  it  is  sufficient  to  sustain  an  action  that 
the  company  be  one  of  "  those  whose  cotton  was  taken,"  not- 
withstanding the  company  may  have  been  a  so-called  "  block- 
ade-running company,*'  but  it  Is  incumbent  upon  plaintiff 
to  prove  ownership  of  the  property  at  the  time  of  seizure. 

Pleading. — Necessary  allegations  in  petitions  In  suits  under  section 
162,  Judicial  Code,  stated. 

Proofs. — Proof  of  Incorporation  of  plaintiff  corporation  is  unnecessary 
in  the  absence  of  a  plea  of  nul  tid  corporation. 

Same. — Treasury  agents'  reports  concerning  ownership  of  cotton  seized 
is  not  conclusive  against  the  claim  of  others  that  they  are 
the  real  owners. 

Same. — The  net  proceeds  in  the  Treasury  of  the  sales  of  cotton  must 
be  the  limit  of  recovery,  regardless  of  the  number  of  bales 
that  may  have  been  seized. 

Admissibility  of  evidence;  invoice  records. — Where  certain  books  of 
the  plaintiff  company  or  its  president  were  seized  by  the 
United  States  and  have  been  in  the  custody  of  the  United 
States  for  over  fifty  years,  they  are  admissible  in  evidence 
as  ancient  documents  coming  from  the  proper  source  and 
bearing  the  earmarks  of  genuineness,  not  to  prove  title  inde- 
pendently of  other  proven  or  admitted  facts,  but  as  a  link  in 
the  chain  of  plaintiff's  proof  of  ownership. 

The  Reporter's  statement  of  the  case :' 

The  facts  of  the  case  are  sufficiently  set  forth  in  the  opin- 
ion of  the  court. 

Mr.  William  B.  King  for  the  plaintiff.    King  dk  King 
were  on  the  briefs. 

Mr.  William  F.  Norris,.  with  whom  was  Mr.  Assistant  At- 
torney General  Huston  Thompson,  for  the  defendants. 
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The  books  of  account  if  regularly  kept  and  admissible  un- 
der the  rules  of  evidence  would  not  be  proof  of  ownership 
of  the  parties  at  the  time  the  cotton  was  taken ;  they  would 
at  the  most  be  corroborative  evidence  to  show  dealings  of 
the  parties  or  like  matters.  However,  they  are  inadmissible 
for  any  purpose  whatever. 

The  Government  accepts  the  Treasury  reports  as  evidence 
of  everything  they  state  as  a  fact,  but  does  not  accept  them 
for  what  they  do  not  profess  to  state.  Where  they  state 
facts  the  parties  are  bound,  but  where  they  state  conclusions 
of  law  the  parties  are  not  obliged  to  accept  such  conclusion 
as  a  fact  nor  does  the  Treasurer  report  it  as  such. 

The  restrictions  imposed  by  the  rules  of  evidence  and  the 
extreme  caution  exercised  in  admitting  books  of  account  as 
evidence  are  familiar  to  the  court,  and  it  is  unnecessary  to 
cite  authorities  or  refer  to  them  excepting  to  show  the  utter 
lack  of  any  qualification  making  these  alleged  books  of  ac- 
count admissible  as  evidence.  The  taking  and  retention  of 
the  books  by  the  Government  does  not  make  them  evidence, 
jaor  does  the  Government  vouch  for  their  authenticity  or 
genuineness  or  accuracy.  It  transmits  them  to  the  Depart- 
ment of  Justice  for  what  they  are  worth,  leaving  it  to  the 
court  to  pronounce  upon  their  evidential  value  and  admis- 
sibility as  evidence.  That  the  preliminary  foundation  must 
be  laid,  as  required  by  law,  is  the  universal  doctrine  of  the 
courts.    As  stated  by  the  Supreme  Court  of  California : 

"A  book  of  accounts  is  not  admissible  in  evidence  unless 
the  preliminary  foundation  for  its  admission  either  as  a  book 
of  original  entries  or  as  a  part  of  the  res  gestae  has  been 
laid."    (Watroue  v.  CvmmingKam,  71  Cal.,  30.) 

Also: 

"  The  general  rule  which  governs  the  admissibility  of  en- 
tries in  books  made  by  private  parties  in  the  ordinary  course 
of  their  business  requires  that  the  entries  shall  be  contem- 
poraneous with  the  facts  to  which  they  relate  and  shall  be 
made  by  parties  having  personal  knowledge  of  the  facts  and 
be  corroborated  by  their  testimony;  if  livmg  and  accessible, 
or  by  proof  of  their  handwriting  if  dead,  or  insane,  or  be- 
yond the  reach  of  the  process  or  commission  of  the  court." 
(Chaffee  <6  Co.  v.  United  States,  18  Wall.,  516.) 
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See  also  Bates  v.  Preble,  151  U.  S.,  159. 

The  claimant,  relying  upon  them,  is  required  to  show  the 
admissibility  of  the  books  of  account  under  the  recognized 
rules  of  evidence.  It  should  be  shown  that  they  are  true 
by  the  evidence  of  the  parties  making  the  entries,  or,  if  they 
can  not  be  produced,  by  other  competent  evidence.  It  must 
be  shown  that  the  entries  were  contemporaneous  with  the 
transaction  so  soon  thereafter  as  to  be  part  of  the  res  gestae — 
that  they  were  the  original  books  of  entries.  There  is  not 
a  word  to  sustain  the  admissibility  of  these  books  as  evi- 
dence. They  may  be  copies  of  copies,  they  may  be  forgeries ; 
the  entries  may  have  been  made  long  after  the  transactions 
by  other  parties.  In  fact  a  later  following  an  earlier,  and 
then  an  earlier  following  a  later  entry,  show  that  they  were 
not  regularly  made,  nor  kept  in  the  regular  and  usual  course 
of  business.  They  are  more  than  30  years  old,  as  stated  by 
claimant,  but  they  do  not  come  from  the  proper  custody, 
nor  is  there  corroborative  evidence  making  them  admissible 
as  ancient  documents.  They  were  not  30  years  old  when 
they  came  into  the  possession  of  the  Treasury  Department, 
nor  do  they  in  any  way  come  within  the  rules  making  them 
admissible  as  ancient  instruments.  Applegate  v.  Lexington 
&  C.  County  Min.  Co.,  117  U.  S.,  255. 

Any  corporation  chartered  for  the  purpose  of  assisting 
the  Confederate  Government  during  the  Civil  War  had  no 
legal  existence  and  will  not  be  recognized  by  any  court  of 
the  United  States. 

The  Legislature  of  Georgia,  at  the  time  of  the  incorpora- 
tion, was  a  de  facto  and  not  a  de  jure  legislature,  and  its  acts 
were  null  and  void  when  adverse  to  the  United  States  Gov- 
ernment. 

As  stated  by  the  Supreme  Court  in  United  States  v.  Insur- 
ance Companies,  22  Wall.,  99: 

"Corporations  created  by  the  legislature  of  a  rebel  State 
while  the  State  was  in  armed  rebellion  against  the  Govern- 
ment of  the  United  States  have  power,  since  the  suppression 
of  the  rebellion,  to  sue  in  the  Federal  courts  if  the  acts  of 
incorporation  had  no  relation  to  anything  else  than  the 
domestic  concerns  of  the  State,  and  they  were  neither  in 
their  apparent  purpose  nor  in  their  operation  hostile  to  the 
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Union  or  in  conflict  with  the  Constitution  but  were  mere 
ordinary  legislation,  such  as  might  have  been  had  there  been 
no  war  or  no  attempted  secession  and  such  as  is  of  yearly 
occurrence  in  all  the  States." 

In  Texas  v.  Whdte,  7  Wall.,  733,  the  court  defines  in  a 
general  way  the  acts  of  a  State  government  which  is  in 
rebellion  against  the  General  Government  that  are  valid  or 
invalid,  after  stating  that  the  former  include  the  acts  nec- 
essary to  the  peace  and  good  order  of  the  community  and  the 
ordinary  domestic  matters  of  the  people  of  the  State,  saying 
that  acts  in  furtherance  or  support  of  rebellion  against  the 
United  States  or  intended  to  defeat  the  just  rights  of  citi- 
zens, and  other  acts  of  like  nature,  must  in  general  be  re- 
garded as  invalid  and  void. 

That  the  Georgia  Importing  &  Exporting  Company  was 
formed  for  running  the  blockade  is  shown  by  the  undisput- 
able  testimony  in  this  case.  It  accepts  the  title  by  claiming 
certain  cotton  taken  by  the  United  States  as  belonging  to  the 
blockade  company.  The  Supreme  Court  in  its  opinion  in 
the  case  of  Lamar  v.  Browne,  92  U.  S.,  188,  states  that  the 
Importing  &  Exporting  Company  was  a  blockade-running 
company,  and  though  it  had  never  run  any  cotton  through 
the  blockade  it  had,  during  the  rebellion,  bought  several 
steamers  in  England  and  brought  them  into  Confederate 
ports  for  that  purpose.  Its  articles  of  incorporation  clearly 
show  its  character  and  purpose. 

The  company  was  organized  during  the  Civil  War  when 
the  Union  blockade  was  in  full  force.  It  was  created  to  ex- 
port goods  to  Europe.  Such  exportation  from  the  port 
of  Savannah  could  only  be  done  by  running  the  blockade, 
in  violation  of  the  law  of  the  United  States  and  with  the 
purpose  of  assisting  the  Confederate  Government  to  over- 
throw the  Government  at  Washington. 

That  running  the  blockade  was  an  act  of  hostility  against 
the  United  States  needs  no  argument.  In  fact,  the  Supreme 
Court  refers  to  it  as  an  act  of  special  hostility  when  it  says : 

"  In  doing  this  he  gave  aid  and  assistance  to  the  rebellion 
in  the  most  efficient  manner  he  possibly  could.  He  could 
not  have  aided  that  cause  more  acceptable  if  he  had  entered 
its  service  and  become  a  blockade  runner."  Sprott  v.  United 
States,  20  Wall.,  462. 


138  December  Term,  1916-17.  [52  c.  ci«. 

Oflaloa   «f   the   Coirt. 

The  doctrine  is  laid  down  that  acts  of  the  legislature  of 
the  Confederate  States,  during  the  war,  creating  corpora- 
tions hostile  to  the  United  States,  are  null  and  void,  and 
that  such  corporations  will  not  be  recognized  in  the  courts 
of  the  United  States  is  a  proposition  that  can  not  be  denied, 
being  founded  upon  reason  and  fully  established  by  the  de- 
cisions of  the  courts.  See  Texas  v.  White,  7  Wall.,  700; 
Sprotts  case,  20  Wall.,  462 ;  United  States  v.  Insurance  Com- 
pany, 22  Wall.,  99. 

Campbell,  Chief  Justice,  delivered  the  opinion  of  the 
court: 

The  plaintiff  sues,  as  surviving  receiver  of  the  Importing 
&  Exporting  Company  of  the  State  of  Georgia,  to  recover 
the  net  proceeds  in  the  Treasury  of  the  United  States  of  the 
sale  of  a  large  amount  of  cotton  which  it  is  alleged  was 
taken  from  said  company,  or  its  officers  in  charge  and  con- 
trol of  it,  subsequent  to  June  1,  1865.  Recovery  is  sought 
under  the  provisions  of  section  162  of  the  Judicial  Code* 
which  was  enacted  in  1911  and  reads  as  follows: 

"  Sec.  162.  The  Court  of  Claims  shall  have  jurisdiction  to 
hear  and  determine  claims  of  those  whose  property  was  taken 
subsequent  to  June  the  first,  eighteen  hundred  and  sixty-five, 
under  the  provisions  of  the  act  of  Congress  approved  March 
twelfth,  eighteen  hundred  and  sixty-three,  entitled  'An  act 
to  provide  for  the  collection  of  abandoned  property  and  for 
the  prevention  of  frauds  in  insurrectionary  districts  within 
the  United  States,'  and  acts  amendatory  thereof,  where  the 
property  so  taken  was  sold  and  the  net  proceeds  thereof  were 
placed  in  the  Treasury  of  the  United  states ;  and  the  Secre- 
tary of  the  Treasury  shall  return  said  net  proceeds  to  the 
owners  thereof,  on  the  judgment  of  said  court,  and  full  juris- 
diction is  given  to  said  court  to  adjudge  said  claims,  any 
statutes  of  limitations  to  the  contrary  notwithstanding." 

Speaking  of  said  section,  Chief  Justice  Peelle  said  in  Bran- 
don's case,  46  C.  Cls.,  559,  573 :  "  Thus,  as  to  property  cap- 
tured, sold,  and  the  proceeds  paid  into  the  Treasury  subse- 
quent to  June  1,  1865 — after  the  cessation  of  active  hostili- 
ties— Congress  have  revived  and  applied  the  act  of  March  12, 
1863,  and  given  the  court  jurisdiction  to  hear  and  determine 
such  claims  thereunder."    The  act  of  March  12,  1863,  is 
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what  is  known  as  the  captured  or  abandoned  property  act, 
which  has  been  many  times  considered  in  cases  in  this  court 
and  in  the  Supreme  Court.  It  was  held  to  be  a  remedial 
statute,  differing  in  that  regard  from  the  confiscation  acts 
of  1861  and  1862,  which  were  penal,  and  it  was  said  that  said 
acts  were  not  to  be  construed  in  pari  materia.  Haycraftfs 
case,  22  Wall.,  81. 

We  regard  it  as  immaterial,  in  cases  coming  properly 
within  section  162,  to  consider  whether  the  trust-fund  doc- 
trine announced  in  the  Klein  case,  13  Wall.,  128,  is  to  be 
applied  in  the  breadth  of  it  there  stated  or  whether  that 
doctrine  is  limited  by  the  later  cases  of  Haycraft,  supra; 
Lamar  v.  Browne,  92  XL  S.,  187,  and  Young  v.  United  States, 
97  U.  S.,  39,  or  the  effect  of  the  declaration  in  the  Intermin- 
gled Cotton  cases,  92  U.  S.,  651,  653,  that  the  money  in  the 
Treasury  to  the  credit  of  the  fund  had  often  been  decided 
to  be  "  a  trust  for  the  benefit  of  such  as  should  establish  their 
claim  to  it  under  the  provisions  of  the  abandoned  or  cap- 
tured property  act."  Nor  need  we  inquire  whether  the  view 
expressed  in  the  Klein  case  and  the  Padelford  case,  9  Wall., 
531,  that  the  title  to  property  which  came  into  the  hands  of 
Treasury  agents  duly  appointed  under  the  provisions  of  said 
act  was  not  divested  out  o£  the  original  owners  is  altered  by 
the  rulings  in  said  later  cases  to  the  effect  that  cotton,  because 
of  its  peculiar  character  and  the  aid  it  offered  the  Confed- 
eracy, was  a  proper  subject  of  capture  wherever  found  in 
enemy  country,  and  that  therefore  the  title  of  the  United 
States  became  absolute  when  cotton  was  captured  in  hostile 
possession  and  reduced  to  firm  possession.  We  say  these 
questions  are  immaterial  because  admittedly  it  was  within 
the  power  of  Congress  to  say  what  should  be  done  with  the 
proceeds  of  sales' of  captured  or  abandoned  property  in  the 
Treasury  after  the  expiration  of  the  period  limited  by  the 
terms  of  the  original  act  for  suits  to  recover  such  proceeds. 
Thus  in  Klein's  case  (p.  139)  it  is  said :  "  The  property  of 
the  original  owner  is  in  no  case  absolutely  divested.  There 
is,  as  we  have  already  observed,  no  confiscation,  but  the 
proceeds  of  property  have  passed  into  the  possession  of  the 
Government,  and  restoration  of  the  property  is  pledged  to 
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none  except  to  those  who  have  continually  adhered  to  the 
Government.  Whether  restoration  will  be  made  to  others 
or  confiscation  will  be  enforced  is  left  to  be  determined  by 
considerations  of  public  policy  subsequently  to  be  developed" 
(Italics  ours.)  And  in  Haycraffs  case,  22  Wall.,  81,  where 
the  claimant  sought  to  recover  in  a  suit  brought  long  after 
the  captured  or  abandoned  property  act  had  expired  by  its 
own  limitation  and  predicated  his  claim  upon  the  theory  of 
a  promise  by  the  Government  to  restore  his  property,  or  the 
proceeds  of  its  sale,  thus  suing  under  the  general  jurisdic- 
tional statute  applicable  to  the  Court  of  Claims,  it  was  held 
that  the  suit  could  not  be  maintained.  Declaring  that  the 
title  of  the  United  States,  "  whatever  may  be  the  rights  it 
carries  with  it,"  was  by  authorized  capture  or  appropriation 
of  enemy's  property  on  land,  it  is  said  (p.  98) :  "But  the 
same  statute  which  authorized  its  capture  gave  a  right  to 
certain  persons  to  demand  and  receive  a  restoration  of  their 
property  taken,"  and  provided  a  remedy  for  its  enforcement, 
and  that  the  right  and  the  remedy  being  created  by  the  same 
statute,  such  remedy  was  exclusive.  It  is  added,  "That 
remedy  was  the  only  one  of  which  the  Court  of  Claims  or 
any  other  court  has  been  authorized  to  take  jurisdiction.  It 
is  for  Congress,  not  the  courts,  to  determine  whether  this 
jurisdiction  shall  be  extended  and  other  remedies  provided." 
(Italics  ours.)  Whether  it  be  said  that  by  section  162  of 
the  Judicial  Code  Congress  revived  or  extended  the  original 
act  or  provided  new  remedies,  the  result  is  the  same,  because 
Congress  in  that  enactment  have  authorized  suits  in  this 
court  by  parties  who  can  bring  themselves  within  its  provi- 
sions and  a  recovery  of  the  net  proceeds  of  sales  of  their 
property  yet  in  the  Treasury.  The  late  enactment  is  remedial 
in  its  nature,  as  the  captured  or  abandoned  property  act  was 
held  to  be  and  is  entitled  to  be  liberally  construed  to  effectu- 
ate its  purposes.  In  Anderson's  case,  9  Wall.,  56,  67,  it  is 
said  that  the  confiscation  act  and  the  captured  or  abandoned 
property  act  "can  not  be  construed  in  pari  materia.  The 
one  is  penal,  the  fcther  remedial." 

The  captured  or  abandoned  property  act,  by  section  6 
thereof,  made  it  the  duty  of  officers  and  enlisted  men  "  who 
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may  take  or  receive  any  such  abandoned  property,  or  cotton, 
rice,  sugar,  or  tobacco,  from  persons  in  such  insurrectionary 
districts,  or  have  it  under  his  control,  to  turn  the  same  over 
to  an  agent "  appointed  under  said  act,  and  severe  penalties 
are  denounced  against  their  failure  or  neglect  to  comply  with 
said  requirements.  Section  162  authorizes  suits  by  "those 
whose  property  was  taken  "  under  the  provisions  of  the  cap- 
tured or  abandoned  property  act,  where  the  property  "so 
taken  "  was  sold  and  the  net  proceeds  thereof  were  placed  in 
the  Treasury.  Whether  the  original  taking  was  by  capture 
by  the  military  forces  or  by  seizure  by  Treasury  agents,  if  in 
either  case  the  property  came  into  the  hands  of  Treasurjr 
agents  and  the  proceeds  of  its  sale  were  paid  into  the  Treas- 
ury we  hold  that  the  property  was  "  taken  "  within  the  mean- 
ing of  that  term  in  section  162.  Many  suits  were  brought 
and  recoveries  had  in  this  court  under  the  original  act  where 
the  property  had  been  seized  by  the  military  forces.  Some 
of  such  cases  are  Wilson's  case^  4  C.  Cls.,  559,  being  the  same 
as  Klein's  case,  supra;  Carroll's  case,  13  Wall.,  151 ;  Carlisle's 
case,  16  Wall.,  147 ;  PadelforcPs  case,  9  Wall.,  531. 

A  fact,  essential  by  the  terms  of  said  original  act,  to  be 
proved  by  a  claimant  thereunder  was  that  he  had  not  given 
aid  or  comfort  to  the  rebellion.  We  have  held  that  no  such 
proof  is  essential  under  section  162  of  the  Judicial  Code  as 
to  persons  coming  within  the  intent  and  purpose  of  the  gen- 
eral amnesty,  issued  December  25,  1868.  Lincoln's  case,  49 
C.  Cls.,  300.  This  court  had  long  before  held  it  to  be  unnec- 
essary for  a  claimant  to  whom  the  amnesty  applied  to  aver 
loyalty  in  his  petition  under  said  original  act,  notwithstand- 
ing the  requirement  of  the  statute  prescribing  what  allega- 
tions petitions  in  this  court  shall  contain,  the  holding  being 
that  the  loyalty  contemplated  by  said  act  was  loyalty  during 
the  Civil  War  only,  and  that  the  amnesty  removed  any  taint 
of  disloyalty,  in  that  it  blotted  out  in  legal  contemplation  the 
offense  itself.  White's  case,  19  C.  Cls.,  440;  0  fleers  of  South 
Carolina  Troops,  20  C.  Cls.,  21 ;  Carlisle's  case,  16  Wall.,  147, 
151.  Recognizing  that  principle,  we  held  that  while  the  peti- 
tions should  conform  to  section  159  of  the  Judicial  Code  as  a 
statute  of  present  and  prospective  operation,  the  averments 
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as  to  loyalty  would  not  be  referred  to  acts  done  in  connection 
with  the  Civil  War,  excepting  those  not  included  in  the  am- 
nesty. Young'* 8  case,  97  U.  S.,  39.  It  is  in  every  case  incum- 
bent upon  a  claimant  suing  under  section  162  to  prove  (1) 
that  his  property  was  taken,  as  above  stated,  was  sold,  and 
the  proceeds  of  the  sale  were  paid  into  the  Treasury;  (2)  his 
ownership  of  the  property  when  it  was  taken.  His  recovery 
is  by  the  statute  limited  to  the  net  proceeds  of  the  sale  in  the 
Treasury.  We  have  also  held  that  the  suits  should  be  in 
the  name  of  the  original  owner  or  his  executor,  administra- 
tor, or  other  legal  representative,  and  not  in  the  names  of  his 
heirs. 

It  is  apparent  that  the  question  of  the  ownership  of  the 
property  when  taken  is  an  important  one,  and  we  must  accept 
the  rulings  under  the  said  original  act  upon  similar  ques- 
tions arising  under  the  later  act.  We  have  accordingly  held 
in  two  cases,  one  of  which  is  on  appeal  to  the  Supreme  Court, 
that  where  it  appeared  that  a  claimant  sold  his  cotton  to  the 
Confederate  States,  or  their  agents,  for  their  bonds,  but 
remained  in  possession  and  was  in  possession  of  the  cotton 
after  actual  hostilities  had  ceased,  when  it  was  seized  by 
Treasury  agents  and  sold  under  the  provisions  of  said  act, 
he  could  not  recover,  because  by  the  sale  he  had  parted  with 
his  title  and  ownership.  In  so  holding  we  followed  the 
Whitfield  case,  92  U.  S.,  165,  which  declares  that  contracts  of 
sale  made  in  aid  of  the  rebellion  will  not  be  enforced  by  the 
courts,  but  that  completed  sales  occupy  a  different  position. 

We  have  made  some  general  observations  relative  to  cases 
under  said  section  because  of  the  number  and  variety  of  the 
cases  now  pending  in  this  court  under  the  law.  Upon  the 
filing  of  the  instant  case  the  defendants  filed  a  general  trav- 
erse, or  it  was  regarded  as  so  filed  under  the  rules  of  the 
court.    No  special  pleas  were  filed. 

In  their  brief  and  argument  the  defendants  attack  the 
incorporation  of  the  importing  and  exporting  company  in 
whose  right  the  receiver  Basch  brings  this  action. 

Corporations  could  sue  as  such  under  the  captured  or 
abandoned  property  act.  Hebrew  Congregation  ease,  6 
C.  Cls.,  241 ;  Home  Insurance  Co.  case,  22  Wall.,  99.    It  was 
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held  in  Hebrew  Congregation,  supra,  that  the  claimant 
should  not  be  required  to  prove  its  incorporation  unless  the 
allegation  of  its  incorporation  is  specially  pleaded  by  a  plea 
of  nul  tiel  corporation.  In  the  Insurance  Company  case, 
supra,  the  Supreme  Court  states  the  rule  to  be  that  a  plea  of 
the  general  issue  admits  the  capacity  of  a  corporation  claim- 
ant to  sue  and  adds  (p.  101) :  "And  such  is  the  established 
practice  in  the  Court  of  Claims."  The  rule  was  followed  in 
Southern  Pacific  Co.  case,  28  C.  Cls.,  77,  and  in  Philippine 
Sugar  Estates  Development  Co.  case,  ZQ  C.  Cls.,  225,  237. 
Under  this  rule  the  question  raised  by  defendants  as  to  the 
legal  existence  of  the  said  company  is  foreclosed.  But  inas- 
much as  the  argument  goes  to  the  right  of  the  company,  or, 
as  in  this  case,  to  the  right  of  the  receiver  to  a  standing  in 
court,  we  will  examine  the  basis  of  the  argument.  It  is 
argued  by  counsel  for  the  defendants  that  said  company  is 
a  creature  of  the  Legislature  of  Georgia  at  a  time  when  that 
State  was  in  open  hostility  to  the  Union;  that  the  incor- 
poration was  for  the  purpose  of  violating  the  laws  of  the 
United  States,  and  that  therefore  the  corporation  has  no 
legal  existence  nor  any  right  to  appear  in  this  court. 

The  fact  is  that  said  company  did  not  have  a  legislative 
charter,  but  was  incorporated,  if  at  all,  under  the  general 
laws  of  the  State  of  Georgia  providing  for  the  incorpora- 
tion of  various  kinds  of  business  and  other  corporations. 
Copies  of  some  of  the  proceedings  under  which  its  regular 
organization  are  claimed  are  attached  to  the  petition  herein. 
They  will  appear  more  at  length  in  the  findings  of  fact. 

The  codification  of  statutes  and  certain  other  laws  appli- 
cable to  Georgia  was  authorized  by  an  act  of  the  legislature 
approved  December  19,  1858,  and  the  commissioners  ap- 
pointed to  perform  that  duty  duly  reported  the  result  of 
their  labors  prior  to  December  16, 1859,  at  which  time  a  com- 
mittee was  appointed  by  the  legislature  to  examine  and 
report  upon  the  said  work.  The  code  as  prepared  was  sub- 
mitted to  the  legislature,  and  on  December  19,  1860,  was 
"  adopted  as  the  Code  of  Georgia,  to  be  of  force  and  take 
effect  on  the  1st  day  of  January,  1862."  In  the  meantime 
the  State  of  Georgia  having  joined  the  Confederate  States, 
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an  act  was  passed  in  1861  suspending  the  operation  of  the 
code  until  January  1, 1863.  This  appears  to  have  been  done 
in  order  to  adapt  many  of  the  laws  to  the  new  relation  as- 
sumed by  the  State.  It  does  not  appear  that  any  of  the  pro- 
visions relative  to  incorporation  were  in  anywise  changed 
from  what  they  had  been  in  the  code  as  approved  in  1859. 
The  section  under  which  said  company  claims  incorporation 
is  section  1631,  which  was  a  statute  enacted  as  far  back  as 
1839  and  brought  forward,  with  some  modification,  into  the 
code.  It  occurs  in  the  part  of  the  code  which  refers  to  the 
creation  of  corporations. 

Under  these  circumstances  we  think  there  is  no  merit  in 
the  contention  that  the  legislation  in  question  was  in  hos- 
tility to  the  authority  of  the  United  States  within  the  rule 
of  the  decisions.  Insurance  Companies'  case,  22  Wall.,  99; 
Horn  v.  Lockhart,  17  Wall.,  580.  The  general  laws  for  in- 
corporation were  mere  ordinary  legislation  such  as  might 
have  been  if  there  had  been  no  war  or  no  attempted  secession 
and  such  as  is  of  common  occurrence  in  the  States.  The  cir- 
cumstance that  the  laws  were  availed  of  in  1863  when  the 
war  was  flagrant,  and  that  it  may  have  been  the  purpose  of 
the  incorporators  to  violate  the  blockade,  may  go  to  the  ques- 
tion of  the  corporation's  action,  but  do  not  render  void  the 
incorporation  proceedings  or  establish  the  fact  that  the  com- 
pany had  no  legal  existence.  For  its  acts  done  in  violation 
of  law  or  for  any  acts  of  disloyalty  the  company  as  a  legal 
entity  was  answerable,  and  its  property  was  liable  to  seizure, 
as  that  of  individuals  was  under  similar  facts  and  circum- 
stances. A  combination  effected  contrary  to  the  prohibi- 
tions of  the  antitrust  acts  has  a  legal  existence  for  many 
purposes  when  the  legality  of  its  existence  is  collaterally 
assailed.  It  may  acquire,  hold,  and  transfer  property. 
Connolly  v.  Union  Sewer  Pipe  Co.,  184  U.  S.,  640.  The  doc- 
trine announced  in  Continental  Wall  Paper  Co.  v.  Voight, 
212  U.  S.,  227,  is  materially  qualified  by  Wilder  Mfg.  Co.  v. 
Corn  Products  Co.,  236  U.  S.,  165.  The  laws  of  the  United 
States  and  the  proclamation  of  the  President  of  April  19, 
1861,  established  a  blockade,  but  the  law  did  not  forbid  the 
creation  under  State  laws  of  a  company  with  power  to  en- 
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gage  in  a  business  having  the  direct  trade  with  foreign  coun- 
tries as  its  object.    If  in  attempting  to  carry  out  its  charter 
powers  the  corporation  in  anywise  violated  the  blockade,  its 
property  became  liable  to  the  penalty  which  followed  such 
violation.    The  proclamation  of  April  19,  1861,  was  modi- 
fied by  that  of  May  12, 1862,  which  declared  that  the  block- 
ade of  the  ports  of  Beaufort,  N.  C,  Port  Royal,  S.  C,  and 
New  Orleans  should  cease  from  and  after  June  1,  1862,  and 
that  commercial  intercourse  with  those  ports,  "  except  as  to 
persons,  things,  and  information  contraband  of  war,"  could 
be  carried  on  subject  to  the  laws  of  the  United  States  and 
regulations  of  the  Secretary  of  the  Treasury.    To  hold  that 
a  company  the  declared  purpose  of  whose  incorporation  was 
"  to  carry  on  the  business  of  importing  and  exporting  goods, 
wares,  and  merchandise  from  and  to  foreign  countries,9'  be- 
cause of  the  fact  of  incorporation  at  a  particular  time  and  its 
becoming  owner  of  "  cotton  besides  other  property,"  was  an 
illegal  organization  is  in  effect  to  ascribe  an  illegal  purpose 
when  an  equally  tenable  assumption,  considering  the  face  of 
the  proceedings  alone,  would  be  that  the  company's  purpose 
was  to  import  and  export  goods,  wares,  and  merchandise 
through  the  free  or  unblockaded  ports.    The  purposes  of  the 
proposed  corporation  when  the  declaration  was  filed  were 
the  purposes  and  intentions  of  the  incorporators  individually 
or  jointly.    Whatever  the  corporation  afterwards  did  was 
by  the  hand  of  individual  persons.    Persons  acting  indi- 
vidually or  jointly  directed,  conceived,  and  carried  out  its 
activities  and  policies,  and  for  anything  disloyal  in  their 
action  such  persons  have  been  pardoned  and  the  offense 
obliterated.    The  corporation  as  a  legal  entity  could  be 
guilty  of  disloyal  acts  such  as  would  have  defeated  any  right 
to  recover  under  the  captured  or  abandoned  property  act  if 
it  had  sued  within  the  time  of  that  act.    Insurance  Co.  cases, 
22  Wall.,  99, 104. 

Nor  do  we  mean  to  imply  in  what  has  been  said  that  the 
corporation  is  not  distinct  as  an  entity  from  its  stockholders 
and  agents,  or  that  it  would  be  any  the  less  responsible  for 
its  acts  because  it  had  to  think  and  act  through  natural  per- 
sons; but  we  think  it  would  lead  to  a  strange  result  to  hold 
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that  all  the  persons  engaged  in  or  about  the  company's  busi- 
ness, its  incorporation,  its  purposes,  and  its  dealings  have 
in  law  committed  no  offense,  but  that  the  corporation  itself, 
because  of  said  things,  was  never  a  legal  entity.  This  court 
considered  the  question  in  the  case  of  Officers  of  South  Caro- 
lina Troops,  20  C.  Cls.,  18,  and  after  stating  that  since  the 
President's  proclamation  of  pardon  and  amnesty,  promul- 
gated December  25,  1868,  and  the  effect  given  to  it  by  the 
Supreme  Court,  the  loyalty  of  citizen  claimants  under  sec- 
tions 1072  and  1073,  Revised  Statutes,  had  not  been  a  sub- 
ject of  inquiry  in  this  court,  the  opinion  proceeds  (p.  21) : 
"These  officers  have  been  pardoned.  Oblivion  is  thrown 
over  all  their  disloyal  acts.  It  is  as  if  such  acts  had  never 
been  committed.  Knote*s  case,  10  C.  Cls.  R.,  407;  Arm- 
strong^ case,  13  Wall.,  154.  Since  these  acts  can  not  be  in- 
voked against  the  person  who  committed  them,  can  they  be 
invoked  against  a  corporation  of  which  they  were  the  offi- 
cers? If  the  corporation  is  to  be  charged  with  the  offense 
of  its  officers,  should  it  not  be  credited  with  their  pardons? 
The  sin  of  the  officers  works  a  legal  effect  in  the  corporation. 
The  sin  is  pardoned,  but  the  effect,  say  the  defendants,  is 
not.  The  sinners  can  come  to  this  court,  but  the  corporation, 
sinless,  because  devoid  of  moral  qualities,  can  not.  We 
think  the  position  involves  a  question  in  ethics  too  subtle 
for  practical  adjudication." 

The  action  is  brought  by  a  receiver  appointed  by  the  Su- 
perior Court  of  Georgia  under  a  bill  filed  in  1881.  The  code 
to  which  reference  has  been  made  provides  that  when  a  cor- 
poration expires  by  limitation  fixed  by  law  for  its  existence 
the  superior  court  could  "appoint  a  receiver  under  proper 
restrictions  properly  to  administer"  its  assets  under  the 
court's  direction  (sec.  1642) ;  and  that  "  all  of  the  property 
and  assets  of  every  description  belonging  to  the  corporation 
shall  constitute  a  fund  first  for  the  payment  of  its  debts  and 
then  for  equal  distribution  among  its  members."  There  is 
thus  enacted  into  statutory  law  the  equitable  rule  upon  which 
courts  of  equity  proceed  in  cases  of  a  dissolved  corporation 
that  its  assets  are  a  trust  fund  for  the  benefit  of  its  creditors 
and  stockholders,  and  that  the  court  will  appoint  a  receiver 
of  them  upon  the  principle  that  courts  of  equity  do  not  allow 
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a  trust  to  fail  for  want  of  a  trustee.  Outran  v.  Arkansas, 
15  How.,  804,  311.  Some  difference  is  made  by  counsel  in 
the  instant  case  as  to  whether  said  company's  existence,  as- 
suming it  to  be  a  corporation,  was  limited  by  the  law  under 
which  said  declaration  was  filed  to  14  or  30  years ;  that  is  to 
say,  whether  its  existence  ended  by  lapse  of  time  in  1878  or 
1894.  The  difference  may  be  regarded  as  immaterial.  The 
bill  under  which  the  superior  court  appointed  a  receiver  of 
the  company  is  not  before  us,  we  having,  only  the  decree 
making  the  appointment,  but  whether  the  appointment  was 
made  in  1881  because  of  the  dissolution  of  the  corporation 
or  for  other  equitable  cause,  it  appears  that  the  suit  was 
pending  in  1911  when  plaintiff  was  made  a  coreceiver  with 
the  original  appointee.  Plainly  the  bill  could  be  amended  by 
an  amendment  in  the  nature  of  a  supplemental  bill  setting 
forth  the  fact  that  the  corporation  had  expired  by  lapse  of 
time  and  no  doubt  the  court's  decree  would  be  so  molded 
as  to  require  the  administration  of  the  fund  in  accordance 
with  said  statutes  and  equitable  rights.  We  may  assume, 
if  necessary,  that  such  will  be  done,  and  at  least  we  can 
withhold  judgment  in  the  case,  if  a  right  of  recovery  ap- 
pears to  exist,  until  this  court  is  satisfied  that  a  proper 
party  to  collect  the  judgment  is  before  the  court.  We  deem 
it  unnecessary,  therefore,  to  suspend  further  consideration 
of  the  case  at  this  time. 

The  Government  supplements  its  contention,  to  which  we 
have  referred,  by  insisting  that  the  said  company  was  "a 
blockade-running  company,"  and  can  have  no  standing  in 
this  court.  That  insistence  is  answered  by  the  language  of 
the  captured  or  abandoned  property  act,  as  well  as  by  the 
language  of  section  162.  The  act  authorized  suit  "by  any 
person  claiming  to  have  been  the  owner,"  and  required  proof 
of  certain  things  as  a  condition  of  recovery.  Section  162 
authorizes  suits  by  "those  whose  cotton  was  taken."  The 
act  makes  no  distinction  between  natural  and  artificial  per- 
sons. Insurance  Co,  case,  22  Wall.,  99,  104.  In  the  Sprott 
case,  20  Wall.,  459,  where  the  act  of  Sprott  in  purchasing 
cotton  from  an  agent  of  the  Confederate  States  is  condemned 
in  the  strongest  terms,  the  claimant  was  not  denied  a  right 
to  come  into  court  and  propound  his  claim  under  said  act, 
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but  his  right  to  recover  was  denied,  because  it  was  held  that 
the  court  would  not  recognize  the  transaction  as  a  transfer 
or  sale  that  could  pass  title  to  Sprott 

It  is  true  that  as  late  as  September  27, 1865,  the  Secretary 
of  the  Treasury,  in  a  letter  addressed  to  the  Treasury  agents 
engaged  in  the  collection  of  captured  or  abandoned  cotton, 
stated  that  applications  were  frequently  made  to  him  for  the 
suspension  of  proceedings  in  relation  to  cotton  "  claimed  as 
the  property  of  certain  corporations  or  organizations  en- 
titled ' exporting  and  importing  companies9  or  similarly 
named  existing  in  the  late  so-called  Confederate  States"; 
that  he  had  so  far  declined  to  act,  but  on  account  of  the  fre- 
quency of  the  applications  and  the  magnitude  of  the  claims 
it  seemed  necessary  to  make  some  general  rule  for  the 
guidance  of  agents.  And  the  Secretary  states  that "  from  the 
titles  as  well  as  from  what  is  known  of  the  operations  of 
these  companies  it  is  evident  they  were  mere  auxiliaries  of 
the  so-called  Confederate  Government";  that  the  property 
owned  by  them  was  used  and  intended  to  be  used  for  the  pur- 
pose of  overthrowing  the  Government  of  the  United  States, 
"  though  individual  gain  may  in  some  instances  and  to  some 
extent  have  actuated  their  managers";  and  he  directed  that 
wherever  any  property  owned  or  claimed  "by  one  of  these 
blockade-running  companies"  was  found  the  agent  should 
"  take  charge  and  treat  it  as  property  which  was  used  to  aid 
the  rebellion,  and  therefore  belonging  to  the  United  States 
by  the  right  of  capture,  keeping  in  all  cases  the  record 
required  by  regulation  4,  series  of  July  29,  concerning  cap- 
tured and  abandoned  property."  Lest  his  instruction  might 
be  misunderstood,  the  Secretary  further  stated  that  his  order 
was  intended  to  apply  only  to  such  property  of  the  class 
named  "  as  may  have  been  collected  and  kept  together  as  the 
property  of  such  companies,"  and  that  it  was  "  not  intended 
to  authorize  agents  to  search  for  on  different  plantations 
and  to  seize  small  and  scattered  lots  said  to  have  been  pur- 
chased for  and  by  such  companies,  but  which  has  not  been 
collected  by  them  in  distinctive  lots  and  so  held  " ;  and  that 
operations  under  that  letter  "  are  limited  to  large  lots." 

But  it  is  equally  true  that  the  instructions  of  the  Secretary 
to  the  agents  to  seize  the  cotton  for  the  reasons  stated  by 
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him  would  not  prevent  a  party  claiming  ownership  of  the 
cotton  from  asserting  his  claim  thereto  under  the  act  which 
furnished  the  Secretary  the  authority  to  appoint  agents  to 
receive  captured  or  abandoned  property.  The  Secretary 
directed  his  agents  to  keep  the  record  required  by  said  act 
and  instructions  issued  under  the  same.  And  as  his  author- 
ity was  derived  from  said  act  and  his  agents  were  appointed 
by  virtue  of  the  act,  the  property  received  by  them  was  held 
subject  to  its  provisions.  Any  other  view  would  lead  to  -the 
conclusion  that  because  the  Secretary  was  satisfied  that  prop- 
er ty  claimed  by  an  individual  or  corporation  was  used  in 
furtherance  of  the  Confederacy  his  decision  of  the  question 
would  be  final,  notwithstanding  the  said  act  gave  jurisdiction 
to  a  court  and  not  to  the  Secretary  to  determine  the  fact. 
Certainly  the  fact  that  an  importing  and  exporting  company 
"  claimed  "  the  property  could  not  defeat  a  right  of  the  real 
owner  to  sue  and  recover.  To  again  quote  from  the  act, 
it  provides  that  "any  person  claiming  to  have  been  the 
owner  of  any  such  abandoned  or  captured  property  "  could 
propound  a  claim  in  this  court,  and  that  the  proof  of  cer- 
tain things  would  authorize  a  recovery.  Broad  as  the  ex- 
pression "  any  person  "  is,  it  does  not  include  a  right  of  re- 
covery in  favor  of  one  who  claims  property  that  belonged  to 
hostile  organizations  or  that  was  employed  in  actual  hos- 
tilities on  land.  "  These  descriptions  of  property,  like  prop- 
erty of  other  like  kind  in  ordinary  international  wars,  be- 
came wherever  taken  ipso  facto  the  property  of  the  United 
States."  Klein  case,  13  Wall.,  128, 136.  If  the  said  company 
was  a  "  mere  auxiliary  of  the  so-called  Confederate  Govern- 
ment," or  was  its  agent,  or  held  cotton  for  it  or  in  which  it 
was  interested,  there  could  be  no  recovery  for  such  cotton 
under  the  captured  or  abandoned  property  act,  nor  under 
section  162.  Klein's  case,  supra.  But  the  fact  should  not 
rest  in  mere  assumption.  The  record  shows  that  there  were 
" blockade-running "  companies  in  said  section,  "the  Bee, 
the  Chicora,  and  others." 

In  Lamar  v.  Browne,  92  U.  S.,  187,  it  is  stated  (p.  188) 
that  there  was  evidence  tending  to  show  that  Lamar  had 
stored  certain  cotton  in  warehouses  in  Thomasville ;  that  on 
June  19, 1865,  a  part  of  this  cotton  was  his  individual  prop- 
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erty,  stored  in  his  name,  and  part  was  the  property  of  the 
Importing  &  Exporting  Company  of  the  State  of  Georgia 
and  stored  in  his  name  as  president  of  the  company;  that 
said  company,  "  though  a  blockade-running  company,  had 
never  run  any  cotton  through  the  blockade,  but  had,  during 
the  rebellion,  bought  several  steamers  in  England  and 
brought  them  into  Confederate  ports  for  that  purpose."  It 
is  clear  that  the  question  as  to  whether  the  cotton,  for  the 
conversion  of  which  Lamar  sued,  belonged  to  him  individ- 
ually or  as  president  was  an  issue  that  could  have  been  raised 
in  said  case,  and  that  upon  proof  that  the  cotton  belonged 
to  the  Confederacy  or  that  Lamar  and  the  company  were 
auxiliaries  of  the  Confederacy  the  suit  must  have  failed 
on  that  account.  Browne,  and  not  the  United  States,  was 
party  defendant,  and  during  the  period  of  that  litigation 
Congress  repeatedly  made  appropriations  for  the  defense  of 
cases  arising  out  of  the  seizures  of  property  under  said  act. 
The  Assistant  Attorney  General  appeared  for  Browne,  the 
defendant  in  error,  in  the  Supreme  Court.  When  that  case 
was  tried  there  were  living  witnesses.  Lamar  could,  and 
probably  did,  testify  in  that  case,  but  he  could  not  have  been 
a  witness  in  the  Court  of  Claims  in  his  own  behalf  in  an 
action  brought  under  the  captured  or  abandoned  property 
act.  Act  of  June  25,  1868, 15  Stat.,  75 ;  HubbeZVs  case,  4  C. 
Cls.,  37.  The  defendants  could,  however,  examine  the  claim- 
ant if  they  chose.  HubbeWs  case,  supra.  Lamar  v.  Browne 
was  not  decided  upon  the  question  of  title  or  ownership,  but 
upon  the  point  that  the  Treasury  agent  could  not  be  held 
liable  in  his  individual  capacity  for  acts  done  as  agent  of  the 
Government.  The  question  of  ownership  can  not  be  said  to 
have  been  settled  there.  The  Supreme  Court  in  their  opinion 
show  the  purposes  of  the  said  act  and  the  authority  it  con- 
fers on  this  court,  and -it  is  pointed  out  that  in  cases  like 
that  before  them  the  Court  of  Claims  was  the  proper  forum 
in  which  to  determine  the  rights  of  the  parties,  stating  (p. 
194)  that  "  for  the  purposes  of  capture  property  found  in 
enemy  territory  is  enemy  property  without  regard  to  the 
status  of  the  owner.  In  war  all  residents  of  enemy  country 
are  enemies,"  and  that "  knowing  this,"  and  on  account  of  the 
humane  maxims  of  the  modern  law  of  nations  which  exempt 
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private  property  of  noncombatants  from  capture  as  booty 
of  war,  "  Congress  passed  the  abandoned  or  captured  prop- 
erty act  The  capture  of  hostile  property  was  in  this  way 
authorized  by  the  United  States,  even  though  it  should  be 
owned  by  private  parties.  The  military  authorities  were 
permitted  to  make  their  seizures,  but  careful  provision  was 
made  for  the  collection  of  the  property  seized;  its  conver- 
sion into  money,  to  be  deposited  in  the  National  Treasury, 
there  to  remain,  according  to  the  ruling  in  Klein's  case,  in 
trust  for  those  who  were  by  that  act  declared  entitled  to 
the  proceeds."  It  is  said  (p.  195)  that  the  act  "gave  the 
Court  of  Claims  authority  to  adjudicate  between  the  bellig- 
erent sovereign  and  the  citizen  and  to  determine  the  question 
of  capture  or  no  capture."  And  again  (p.  198),  that  acting 
upon  the  principle  that  if  anything  was  done  amiss  in  the 
matter  of  capture  "  recourse  could  only  be  had  to  the  Gov- 
ernment for  redress,"  "the  United  States  delegated  to  the 
Court  of  Claims  the  necessary  authority  for  the  redress  of 
grievances  under  such  seizures  by  the  military  forces." 

It  seems  clear  that  the  question  of  whether  said  company 
was  an  "  auxiliary  of  the  so-called  Confederate  govern- 
ment," as  well  as  the  question  of  its  ownership  of  the  cotton, 
is  involved  in  the  instant  case.  If  the  fact  be  conceded  that 
it  was  a  u  blockade-running  company  "  we  can  not  see  how 
that  fact  alone  can  prevent  a  recovery  under  section  162.  It 
would  have  defeated  an  action  under  the  older  act,  because 
the  act  of  blockade  running  was  an  act  of  disloyalty,  and  it 
was  necessary  that  a  claimant  prove  he  had  not  given  aid  or 
comfort  to  the  rebellion ;  but,  as  we  have  shown,  cases  under 
section  162  stand  in  a  different  condition  than  those  brought 
under  the  older  act  as  regards  the  question  of  loyalty.  It 
is  not  the  degree  of  disloyalty  but  the  fact  of  it  which  de- 
feated the  claims  of  disloyal  claimants,  and  we  can  see  no 
difference  in  legal  contemplation  between  the  act  of  block- 
ade running  and  the  act  of  armed  forces  in  the  field  in  oppo- 
sition to  the  lawful  government.  One  may  have  been  sur- 
reptitious disloyalty  and  the  other  open  disloyalty,  but  both 
gave  aid  and  comfort  to  the  rebellion.  The  proof  of  dis- 
loyalty alone  does  not  show  that  a  blockade-running  com- 
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pany  was  an  auxiliary  of  the  Confederacy  or  was  its  agent 
or  held  property  of  that  organization. 

We  hold,  therefore,  that  for  the  purposes  of  this  suit  the 
Importing  &  Exporting  Company  of  Georgia  was  a  cor- 
poration, and  that  its  duly  appointed  receiver  is  the  proper 
person  to  bring  the  suit  under  section  162  of  the  Judicial 
Code. 

An  important  question  is  whether  said  corporation  was  the 
owner  of  the  cotton  for  the  net  proceeds  of  which  suit  is 
brought  at  the  time  of  its  seizure. 

In  Rhine's  case,  14  C.  Cls.,  268,  it  is  said  (p.  270),  with 
reference  to  a  claim  of  ownership  under  the  captured  or 
abandoned  property  act,  that  "in  the  absence  of  circum- 
stances to  cast  a  doubt  upon  the  claimant's  title,  it  [the 
court]  is  generally  satisfied  with  that  evidence  of  possession 
or  apparent  right  of  control  which,  in  the  ordinary  occupa- 
tions of  life,  raises  the  presumption  and  gives  ground  for 
the  belief  that  the  person  who  is  in  possession  of  or  has  the 
right  of  control  over  property  is  its  owner.  If  no  circum- 
stances arouse  suspicion  and  cause  the  good  faith  of  the 
claimant  to  be  questioned,  great  injustice  may  be  done  by 
disregarding  prima  facie  evidence  of  ownership  and  calling 
for  the  strictest  proof.  Especially  may  this  be  so  if  a 
claimant's  alleged  title  is  fiduciary  or  representative." 

In  Murphy's  case,  14  C.  Cls.,  537, 538,  it  is  said : 

"  It  is  urged  that  there  is  not  satisfactory  proof  of  owner- 
ship of  the  property  claimed  by  the  petitioners.  This  objec- 
tion is  met  oy  the  findings  of  fact.  The  claimants  were  in 
the  unchallenged  possession  of  the  property.  They  con- 
trolled it,  and  stored  it  for  safekeeping  in  the  place  where  it 
was  found.  No  adversary  title  to  it  is  advanced  by  any 
other  person.  Under  such  circumstances  they  must  be 
deemed  to  have  been  the  owners  of  it." 

It  was  early  held  that  "  the  evidence  of  ownership  of  the 
property  required  is  at  least  equal  to  that  necessary  to  sus- 
tain an  action  of  trespass  or  trover.  The  ownership  must 
be  a  bona  fide  one,  not  collusive  or  colorable."  Bond's  case, 
2  C.  Cls.,  528,  532. 

The  action  of  trover  is  not  grounded  upon  the  mere  pos- 
session without  claim  of  interest  or  ownership  (Walker  v. 
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/leister,  102  U.  S.,  467,  471),  but  actual  possession  is  gener- 
ally speaking  prima  facie  evidence  of  ownership  in  the  ab- 
sence of  anything  casting  doubt  upon  the  claim  of  ownership 
in  actions  of  trespass.  Northern  Pacific  B.  Co.  v.  Lewis, 
162  U.  S.,  366,  373. 

The  claim  herein  involves  a  large  amount  of  cotton  claimed 
to  have  belonged  to  said  company  and  located  at  divers 
places  in  Georgia,  Alabama,  and  Florida.  The  "  Thomasville 
cotton"  is  claimed  to  have  been  taken  at  or  near  Thomas- 
ville, in  Georgia,  by  the  military  forces  of  the  United  States 
after  June  1,  1865,  and  later  delivered  to  the  Treasury 
agents.  The  cotton  so  taken  was  stored  in  warehouses  in 
Thomasville. 

The  facts  show  that  on  June  19,  1865,  when  Col.  William 
K.  Kimball,  Twelfth  Maine  Voluntary  Infantry,  United 
States  Army,  arrived  at  Thomasville  with  his  command  he 
occupied  that  place  and  immediately  took  possession  of  all 
Confederate  property  and  of  warehouses  which  he  had  been 
informed  contained  cotton  subject  to  confiscation.  He  re- 
quired each  warehouseman  to  furnish  him  a  list  of  the  con- 
tents of  his  house  with  the  name  of  the  owner  of  each  bale. 
This  requirement  was  complied  with  to  the  officer's  satisfac- 
tion, and  some  of  the  warehousemen  merely  exhibited  their 
books.  Guards  were  placed  over  the  warehouses  and  no 
other  possession  was  taken,  but  that  character  of  possession 
continued  uninterruptedly  until  Col.  Kimball,  under  mili- 
tary orders  from  Brevet  Maj.  Gen.  Brannan,  delivered  all 
of  the  said  cotton  to  A.  G.  Browne,  the  special  Treasury 
agent  in  that  district.  Said  order  for  delivery  to  the  Treas- 
ury agent  was  issued  to  Col.  Kimball  August  9, 1865,  and  on 
August  15,  1865,  the  cotton  was  by  him  delivered  to  said 
agent,  who  executed  a  receipt  therefor.  At  the  time  of  such 
delivery  and  receipt  the  cotton  was  still  in  the  warehouses 
and  the  receipt  did  not  identify  any  particular  cotton  by  its 
mark,  but  later  after  said  agent  had,*  through  his  employees, 
assorted  the  cotton,  he  furnished  Col.  Kimball  with  another 
receipt  dated  January  24,  1866,  in  which  it  was  stated  that 
it  was  impossible  at  the  time  of  the  first  receipt,  August  15, 
1865,  to  invoice  the  property  except  in  bulk,  the  marks  and 
weights  not  then  h&ving  been  ascertained,  and  that  said  in- 
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voice  was  delivered  at  the  date  of  the  later  receipt.  That 
receipt  and  invoice  show  the  delivery  to  said  agent  of 
1,018  bales  of  cotton  "  claimed  to  be  the  property  of  the  Im- 
porting &  Exporting  Company  of  the  State  of  Georgia"; 
484  bales  "  claimed  to  be  the  property  either  of  G.  B.  Lamar 
or  the  Importing  &  Exporting  Company  of  the  State  of 
Georgia";  beside  some  other  cotton  claimed  to  be  the  prop- 
erty of  the  State  of  North  Carolina  and  some  as  the  property 
of  the  State  of  Georgia.  Appended  to  the  receipt  was  a 
list  showing  the  number  of  bales,  their  marks,  and  weights 
of  the  bales.    The  same  will  appear  in  the  findings  of  fact. 

The  cotton  was  thus  in  the  possession  of  the  military  forces 
and  later  in  the  possession  of  the  Treasury  agents,  by  whom 
it  was  in  due  course  sold  and  the  net  proceeds  paid  into  the 
Treasury.  We  have  not  a  case  of  the  cotton  being  in  the 
actual  possession  of  the  claimant  when  it  was  seized,  because 
a  large  part  of  it  was  in  the  possession  of  warehousemen. 
Other  parties  whose  suits  are  now  in  court  claim  that  some 
of  the  cotton  taken  as  belonging  to  Lamar,  or  said  company, 
was  the  property  of  said  other  claimants.  It  is  claimed  in 
some  instances  that  cotton  seized  as  property  of  said  com- 
pany, and  so  reported  by  the  agent,  was  property  of  Lamar 
individually  or  of  partnerships  of  which  he  was  a  member. 

In  such  cases  it  is  manifest  that  the  agent's  report  of  the 
cotton  as  being  the  property  of  a  particular  party  can  not  be 
conclusive  against  the  claim  of  other  parties  claiming  to  have 
been  the  real  owners. 

The  captured  or  abandoned  property  act  authorized  a 
claimant  suing  thereunder  to  recover  "  on  proof  to  the  satis- 
faction of  the  court  of  his  ownership  of  said  property,  of  his 
right  to  the  proceeds  thereof,"  and  that  he  had  not  been  dis- 
loyal. Section  162  does  not  require  any  higher  degree  of 
proof  of  ownership  than  the  said  act  required.  The  owner- 
ship must  be  shown  "  to  the  satisfaction  of  the  court." 

The  plaintiff  contends  that  "Executive  Document  No.  28  " 
should  be  accepted  by  the  court  as  showing  the  owners  of  the 
cotton  therein  referred  to.  That  document  purports  to  be 
the  report  of  the  Secretary  of  the  Treasury  made  in  re- 
sponse to  a  resolution  of  the  Senate  of  the  18th  day  of  De- 
cember, 1873,  which  called  upon  the  Secretary  for  a,  report 
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as  to  "  the  number  of  bales  of  cotton  seized  under  orders  from 
the  department  after  the  close  of  the  war,  from  whom  taken, 
by  whom  taken,"  at  what  price  they  were  sold,  and  a  num- 
ber of  other  details.  The  report  made  a  tabulated  statement 
of  the  several  matters  called  for,  and  in  one  column  headed 
"From  whom  collected"  stated  the  names  of  numerous 
parties,  among  them  said  company's  name.  In  other  columns 
are  stated  where  collected,  the  number  of  bales,  where  sold, 
the  price  realized,  etc. 

Manifestly  the  statement  "  From  whom  collected  "  is  the 
conclusion  of  the  Secretary  based  upon  information  in  the 
files  of  the  department.  That  information  is  accessible  to 
this  court,  and  the  practice  has  been  to  make  a  "  call  on  the 
department "  for  the  desired  information.  That  course  has 
been  followed  in  the  instant  case.  The  document  is  a  valu- 
able one  and  may  at  times  be  consulted,  but  it  is  not  con- 
trolling in  all  of  its  deductions  upon  the  court. 

The  plaintiff  claims  that  certain  of  said  cotton  was  taken 
at  Thomasville,  6a.,  being  a  part  of  that  involved  in  the  case 
of  Lamar  v.  Browne,  92  U.  S.,  187 ;  that  some  of  its  cotton 
was  taken  at  other  places  in  Georgia ;  that  some  was  taken  in 
Florida,  which  was  involved  in  the  case  of  Lamar  v.  McCul- 
loch,  115  U.  S.,  163 ;  and  that  some  was  taken  in  Alabama. 

What  we  have  said  with  reference  to  the  Thomasville  cot- 
ton applies  principally  to  that  which  was  seized  by  Col.  Kim- 
ball and  delivered  to  Agent  Browne.  There  was  other  cot- 
ton seized  at  that  place.  There  was  also  cotton  seized  by 
other  agents  than  Browne  at  divers  places  in  Georgia.  As 
we  have  said  above,  the  net  proceeds  in  the  Treasury  of  the 
sales  of  cotton  must  be  the  limit  of  recovery  regardless  of 
the  number  of  bales  that  may  have  been  seized.  The  cotton 
alleged  to  have  been  taken  at  other  places  in  Georgia  and  to 
have  belonged  to  said  company  was  taken  subsequent  to  June 
1,  1865,  by  Treasury  agents.  Sometimes  cotton  was  taken 
as  the  property  of  said  Lamar  and  at  other  times  as  the 
property  of  said  company,  and  the  same  remark  may  be 
made  as  generally  applicable  to  the  Florida  cotton. 

The  record  shows  that  Gazaway  B.  Lamar  was  the  presi- 
dent of  said  company  and  practically  controlled  its  affairs. 
Lamar's  books  and  papers,  as  well  as  those  of  said  company 
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being  in  his  possession,  were  seized  in  December,  1865,  by 
the  military  forces  upon  a  charge  being  preferred  against 
him,  for  which  he  was  tried  and  convicted  by  a  military 
tribunal. 

Lamar,  who,  at  the  breaking  out  of  the  war,  resided  in 
New  York  City,  and  was  president  of  the  Bank  of  the  Re- 
public, removed  to  Savannah,  where  he  later  became  presi- 
dent of  the  Bank  of  Commerce  there.  He  seems  to  have  con- 
trolled large  capital  and  to  have  dealt  largely  in  cotton.  He 
controlled  said  company  and  managed  its  affairs;  but  so  far 
as  the  record  shows  his  activities  in  trade  were  on  individual 
or  private  account  for  himself  or  for  the  company.  He 
brought  a  suit  in  this  court  in  1867  under  the  captured  or 
abandoned  property  act  relying  upon  an  amnesty  granted  to 
him  in  1865,  and  recovered  a  judgment  some  years  later  for 
over  half  a  million  dollars  for  cotton  taken  from  him  at 
Savannah  and  sold.  The  evidence  in  that  case,  where  the 
witnesses  were  examined  and  cross-examined,  may  be  re- 
ferred to  in  this  case  for  any  light  it  will  throw  upon  the 
ownership  of  the  cotton  in  question.  That  evidence  dis- 
closes that  Lamar,  as  well  as  said  company,  had  cotton  at 
other  places  in  Georgia  and  in  Florida.  In  the  original 
petition  filed  by  Lamar  in  said  case  he  claimed  the  proceeds 
of  sale  of  a  large  amount  of  cotton,  besides  that  at  Savannah, 
which  was  seized  at  other  places.  At  the  hearing  of  the  case 
an  amended  petition  had  been  filed  which  confined  the  claim 
to  the  Savannah  cotton.  In  the  meantime  the  suit  of  Lamar 
v.  Brovme,  92  U.  S.,  187,  had  been  brought,  as  also  that  of 
Lamar  v.  McCuUoch,  115  U.  S.,  163.  Lamar  was  not  a  wit- 
ness in  the  suit  filed  in  this  court,  the  statute  applicable  at 
that  time  to  suits  in  this  court  forbidding  a  claimant  to  be  a 
witness  in  his  own  behalf,  but  it  appears  from  the  testimony 
of  others  claiming  to  be  cognizant  of  the  facts,  that  Lamar 
owned  large  quantities  of  cotton  in  Georgia  and  Florida  and 
that  he  had  sold  a  large  amount  to  said  company. 

Shortly  after  Mr.  Browne  took  charge  of  the  cotton  de- 
livered to  him  by  Col.  Kimball  an  action  of  trover  was 
brought  or  attempted  to  be  brought  by  suing  out  a  writ 
against  him  in  the  Superior  Court  of  Georgia  in  behalf  of 
said  company  as  claimant  to  some  of  the  Thomasville  cotton, 
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but  nothing  was  done  in  that  case.  Repeated  claims  were 
made  by  Lamar  on  said  agent  for  the  cotton,  and  the  latter's 
reports  to  the  Treasury  Department  make  frequent  mention 
of  Lamar's  activities  in  that  regard.  Lists  of  cotton  claimed 
by  Lamar  and  of  that  claimed  for  the  company  were  fur- 
nished Mr.  Browne.  From  the  time  the  cotton  reached  the 
possession  of  the  Treasury  agents,  and  during  some  years 
thereafter,  Lamar,  on  behalf  of  himself  and  of  said  com- 
pany, claimed  said  cotton  as  his  own  or  that  of  said  com- 
pany. He  died  in  1874.  The  period  for  bringing  suits 
under  the  captured  or  abandoned  property  act  expired  in 
1868.  In  some  cases  where  the  cotton  was  taken  the  record 
shows  that  it  was  taken  from  persons  who  claimed  to  hold 
it  for  Lamar  or  for  said  company,  and  it  was  so  stated.  The 
cotton  was  taken  and  reported  as  taken  as  the  property  of 
one  or  the  other  of  said  parties.  It  was  sold,  and  the  net 
proceeds  were  paid  into  the  Treasury. 

For  reasons  hereinafter  appearing  it  is  not  our  purpose 
to  discuss  in  detail  the  several  items  of  claim.  Insisting  that 
the  proof  shows  the  taking  of  the  property  under  the  cir- 
cumstances mentioned;  that  it  was  taken  in  some  instances 
as  the  property  of  particular  individuals,  including  said 
company;  that  its  claims  have  been  repeatedly  asserted  to 
the  cotton  so  taken;  and  that  the  proof  shows  that  said 
company  did  in  fact  own  some  cotton,  the  plaintiff  offers  in 
evidence  certain  books,  called  cotton  books,  of  Lamar  and 
said  company ;  and  their  introduction  is  objected  to  by  the 
defendants.  The  cotton  books  and  all  other  books  and 
papers  belonging  to  Lamar  and  said  company  and  in  his 
possession  were  taken  from  him  in  December,  1865,  as  above 
stated,  and  later  they  were  sent  first  to  the  War  Department 
and  then,  in  October,  1866,  to  the  Treasury  Department, 
where  they  now  are,  except  such  as  have  been  lost  or  mis- 
placed. During  the  taking  of  testimony  in  said  case  of 
Lamar  v.  United  States  the  deposition  of  A.  S.  Lawson  was 
taken,  who,  testifying,  stated  that  during  the  years  1862 
and  1863  he  was  Lamar's  bookkeeper  and  was  familiar  with 
his  business  operations;  that  said  books  were  kept  by  him 
(the  witness),  were  in  possession  of  the  Government,  were 
consulted  by  him  in  giving  his  testimony,  and  that  the  books 
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of  T^miir  and  the  company  were  kept  separately.  Some  of 
these  books  are  still  in  the  Treasury  Department,  but  some 
of  the  books  and  many  of  the  papers  and  documents  have 
been  lost  or  misplaced.  What  are  called  the  cotton  books 
of  each  of  said  parties  have  been  produced  in  this  court  at 
the  hearing  of  this  case.  There  were  also  produced  many 
warehouse  receipts  for  cotton  dated  in  the  period  of  the  war 
and  issued  by  warehousemen,  besides  other  old  documents. 
Said  books  are  apparently  records  of  invoices  of  cotton  or 
receipted  invoices  of  cotton  as  bought  from  divers  persons 
in  the  said  localities,  frequently  showing  the  marks  of  the 
cotton,  though  other  entries  appear.- 

In  Hammer schlag  v.  Duryea,  68  N.  Y.  Supp.,  1061  (see 
172  N.  Y.,  622),  the  question  arose  as  to  the  possession  and 
ownership  of  certain  real  estate  ill  New  York.  It  became 
necessary  to  show  acts  of  ownership  prior  to  1859,  and  for 
that  purpose  they  offered  in  evidence  entries  in  the  books 
of  the  New  York  Hospital,  who  claimed  to  be  owner,  con- 
taining statements  in  respect  to  the  lands,  showing  that  the 
hospital  had  exercised  acts  of  ownership  upon  them  from 
time  to  time;  that  taxes  had  been  assessed  upon  them  as  a 
portion  of  its  property;  that  upon  petition  of  the  hospital, 
addressed  to  the  officers  of  the  city,  it  was  claimed  that  the 
property  belonged  to  the  hospital  and  was  held  by  it  as 
owner,  and  said  taxes  were  remitted;  and  there  were  also 
other  entries  tending  to  show  acts  done  upon  the  property 
which  the  hospital  would  have  had  no  authority  to  do  unless 
it  had  been  the  absolute  owner  of  the  lands.  It  was  con- 
tended that  the  entries  in  the  books  of  the  hospital  were 
not  competent  because  substantially  entries  in  its  own  in- 
terest. The  court  said :  u  That  these  books  in  which  the  en- 
tries were  made  are  the  minute  books  of  the  hospital  can 
not  be  denied.  They  came  from  the  place  where  such  books 
are  deposited,  and  the  evidence  tended  to  show  that  they 
bore  all  the  evidence  of  genuineness."  It  was  said  that  they 
were  not  history  of  past  transactions,  but  were  ancient,  hav- 
ing been  made  over  half  a  century  ago ;  that  they  came  within 
the  exceptions  to  the  rule  rejecting  hearsay  evidence;  and 
they  were  admitted  as  tending  to  show  ancient  possession. 
See  also  Dodge  v.  Gallatin,  130  N.  Y.,  107. 
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We  think  the  principle  applicable  here,  though  the  ques- 
tion in  this  case  involves  personal  property.  The  proof 
tends  to  show  the  purchase  of  cotton  at  different  places  and 
that  it  was  not  stored  in  one  place  but  may  have  been  left  in 
the  hands  of  agents  at  other  places  where  purchased.  We 
think  after  the  lapse  of  50  years  it  is  competent  to  show  from 
the  books  of  the  company  references  to  these  particular 
transactions.  It  would  be  exceedingly  difficult  in  any  case 
to  show  that  the  company  was  in  actual  possession  of  cotton 
bought  and  stored  according  to  what  was  apparently  the 
custom  of  the  times  with  reference  to  purchases  of  cotton 
and  its  storage.  The  New  York  case  we  have  cited  makes  a 
distinction  as  to  the  entries  that  may  be  narrative  of  past 
transactions,  but  the  ancient  record  of  bills  of  sale  or  re- 
ceipted invoices  may  themselves  tend  to  show  that  there  were 
original  bills  of  sale  or  receipted  invoices  in  existence  when 
the  copies  were  made.  Williams  v.  Conger,  125  XT.  S.,  397, 
423. 

The  plaintiff  claims  that  the  entries  in  said  books  not  only 
tend  to  prove  the  control  which  Lamar  individually  or  as 
president  of  said  company  had  and  exercised  over  certain 
cotton  and  its  consequent  ownership,  but  also  that  by  tracing 
the  marks  shown  on  the  cotton  taken  by  Mr.  Browne  through 
said  books  it  can  be  shown  that  the  same  cotton  is  referred  to 
in  the  books  and  Mr.  Browne's  list ;  and,  further,  that  entries 
refer  to  cotton  as  having  been  purchased  in  the  localities 
where  subsequently  it  was  seized  as  the  property  of  Lamar 
or  the  company. 

These  books  have  been  in  the  possession  of  the  Government 
for  more  than  50  years.  The  original  warehouse  receipts 
and  documents  in  Lamar's  possession  showing  transfers  of 
cotton  are  at  this  late  day  self-proving.  In  cases  brought 
under  section  162,  where  the  United  States  has  defended 
upon  the  ground  that  the  cotton  for  the  proceeds  of  sale  of 
which  suit  was  brought  had  been  sold  to  the  Confederate 
States  or  to  some  agent  of  the  Confederate  States,  we  have 
not  hesitated  to  admit  the  bills  of  sale  or  transfers  by  indi- 
viduals which  came  into  possession  of  the  United  States 
when  they  secured  the  archives  of  the  Confederacy.  These 
were  admitted  upon  the  ground  that  they  are  ancient  docu- 
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ments  and  came  from  the  proper  source.  There  is  no  living 
witness  to  identify  the  books  in  question,  and  except  what  is 
said  about  them  by  the  witness  Lawson  in  Lamar  v.  United 
State*  their  authenticity  can  not  be  established  further  than 
by  the  fact  that  they  were  taken  from  Lamar  as  his  or  his 
company's  books  in  1865  and  have  been  in  the  Government's 
possession  ever  since.  There  is  nothing  in  the  books  them- 
selves to  arouse  suspicion  that  they  are  not  genuine.  As 
already  stated,  a  large  number  of  the  entries  in  the  cotton 
book  purport  to  be  copies  of  invoices  of  so  many  bales  of 
cotton  bought  from  divers  named  persons  at  named  prices, 
with  the  bales  listed  by  marks  and  the  weights,  followed  in 
many  instances  by  a  receipt  for  the  purchase  price  with 
the  vendor's  name  affixed  and  the  dates,  which  in  most  cases 
were  during  1862  and  1863,  though  entries  in  1864  or  1865 
also  appear.  Whether  the  originals  of  all  of  these  invoices 
or  bills  of  sale  went  into  the  Government's  possession  when 
the  business  and  private  papers  of  Lamar,  including  the 
books  and  papers  of  said  company,  were  seized  is  not  and  can 
not  now  be  made  to  appear.  The  Government  admits  the 
loss  of  many  of  the  papers  and  some  of  the  books  that  it 
received  in  1865.  We  think  the  books  are  admissible  upon 
the  broad  principle  that  they  are  the  best  evidence  that  can 
at  this  late  day  be  adduced  as  a  link  in  the  chain  of  proof 
to  show  that  the  cotton  which  was  taken  or  some  of  it  was 
owned  by  said  company.  In  or  by  themselves,  and  con- 
sidered independently  of  other  proven  or  admitted  facts,  the 
books  could  establish  little.  But  the  Government's  agent 
took  certain  cotton  as  the  property  of  said  company;  the 
bales  in  some  instances  were  each  marked  and  were  listed  by 
him  by  marks.  The  company  or  its  president  asserted 
ownership  of  the  cotton  after  its  seizure,  and  to  establish  the 
ownership  of  the  particular  cotton  the  plaintiff  proposes  to 
trace  the  same  by  its  marks  through  the  company's  and  La- 
mar's books  or  to  show  entries  in  said  books  regarding  the 
cotton  in  question  or  some  of  it.  That  the  opportunity  to 
do  so  should  be  given  we  have  no  doubt.  It  is  not  to  prove 
title  independently  of  other  facts  that  the  books  are  to  be 
used,  but  rather  as  a  means  and  the  only  means  now  available 
to  the  parties  of  identifying  as  theirs  the  cotton  which  when 
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seized  was  taken  by  the  Government's  agents  as  cotton  be- 
longing to  one  or  the  other  of  them  and  was  seized  because 
it  was  treated  and  considered  by  the  agents  to  be  their 
property. 

The  record  shows  that  Special  Agent  Browne  objected  to 
the  return  of  Lamar's  books  and  'papers  to  him,  and  that 
later,  after  that  officer  had  retired  from  his  office  as  special 
agent,  he  wrote  to  the  Secretary  that  his  examination  of 
said  books  and  papers  convinced  him  that  the  United  States 
had  title  to  the  cotton,  or  a  large  part  of  the  cotton,  in  ques- 
tion in  this  case.  While  Mr.  Browne's  statement  can  not  be 
accepted  as  evidence — made,  as  it  was,  after  his  connection 
with  office  had  ended — it  at  least  furnishes  an  additional 
reason  why  the  court  should  examine  said  books  and  papers, 
even  though  the  defendants  object  to  them  as  evidence.  This 
court  must  determine  whether  said  company  was  the  owner 
of  the  cotton  which  was  taken  as  its  property,  and  must  pass 
upon  the  competency  of  evidence  offered,  but  it  must  also, 
as  a  jury,  so  to  speak,  determine  the  weight  to  be  given  the 
evidence  when  admitted.  To  exclude  the  books  may  amount 
to  a  denial  of  justice,  because  there  are  no  living  witnesses, 
and  original  papers  are  not  forthcoming — a  failure  for 
which  the  company  may  not  under  the  established  facts  be 
chargeable. 

It  is  to  be  conceded  that  the  fact  of  seizure  of  the  cotton  as 
property  of  said  company  is  not  sufficient  proof  that  it  was, 
in  fact,  the  company's  property.  The  agents  may  have  been 
mistaken,  and  seized  as  the  company's  cotton  property  of 
another.  This  makes  necessary  some  other  proof  than  said 
fact  of  seizure  as  the  company's  cotton.  It  is  in  evidence 
that  Treasury  Agent  Browne  made  a  list  of  the  cotton  which 
came  into  his  possession,  listing  it  by  marks  and  number  of 
bales,  and  reported  so  many  bales  as  cotton  claimed  by  the 
several  parties  he  mentions.  He  had  access  to  the  ware- 
housemen's books  and  papers,  and  we  have  not.  Indeed, 
said  agent  states  in  one  of  his  reports  that  he  had  free  access 
to  the  warehouse  books  of  Evans  &  Paraell,  with  whom  the 
cotton  was  stored,  and  that  from  them  proof  had  been  gath- 
ered that  some  600  or  700  bales  were  the  property  of  the 
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company.  It  also  appears  from  said  report  that  the  agent's 
inspection  of  the  cotton  showed  some  of  it  to  have  been  in  a 
bad  condition,  because  the  cotton  had  been  stored  for  some 
years  without  sufficient  protection  against  the  weather. 
Some  significance  must  be  given  to  the  fact  that  upon  the  in- 
vestigation open  to  him  he  separated  the  cotton  into  several 
claims  of  ownership.  The  captured  or  abandoned  property 
act  required  the  keeping  of  a  book  or  books  of  account 
"  showing  from  whom  such  property  was  received,"  etc.,  and 
the  presumption  is  that  the  agent  tried  to  discharge  his  duty. 
NicholU  v.  Webb,  8  Wheat,  326,  337. 

The  United  States  do  not  claim  to  own  the  proceeds  of  the 
cotton  of  private  citizens.  The  Congress  must  have  recog- 
nized that  there  would  be  inherent  difficulties  attending  the 
proof  of  owners  of  the  cotton  taken  nearly  50  years  before 
the  act  of  1911  was  passed,  and  to  have  extended  such  lati- 
tude to  the  ordinary  rules  of  evidence  that  evidence  which 
would  tend  to  prove  the  essential  facts  would  not  be  excluded 
upon  merely  technical  grounds.  The  tendency  both  of  legis- 
lation and  of  the  decisions  of  the  courts  is  to  give  as  wide  a 
scope  as  possible  to  the  investigation  of  facts.  Holmes  v. 
Goldsmith,  147  U.  S.,  150, 164.  This  is  particularly  so  when 
the  court  is  called  upon  to  decide  questions  arising  out  of  re- 
lations and  transactions  of  half  a  century  ago,  and  where  the 
court  must  consider  not  only  the  competency  but  the  weight 
of  particular  parts  of  the  testimony  offered.  It  was  said 
by  Mr.  Justice  Story  in  Nicholls  v.  Webb,  8  Wheat,  326,  332, 
"  that  as  the  rules  of  evidence  are  founded  upon  general  in- 
terest and  convenience  they  must  from  time  to  time  admit 
of  modifications  to  adapt  them  to  the  actual  condition  and 
business  of  men  or  they  would  work  manifest  injustice." 

As  a  link  or  circumstance  in  the  plaintiff's  claim  of  owner- 
ship we  think  the  said  books  are  admissible,  as  also  are  origi- 
nal warehouse  receipts  for  cotton  and  original  receipted  in- 
voices for  cotton  found  in  the  Treasury  Department  as  part 
of  the  documents  and  papers  taken  from  Lamar. 

It  appears  from  the  record  that  when  some  of  the  cotton 
was  seized  it  was  in  possession  of  persons  who  stated  that  it 
was  the  property  of  Lamar  or  Lamar  as  president  of  said 
company.    It  was  taken  and  reported  by  the  Treasury  agents 
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as  the  property  of  the  one  or  the  other.  The  statements  of 
the  person  so  in  possession  are  competent  evidence  upon  the 
question  of  possession  as  being  the  declaration  of  an  agent 
whose  possession  under  such  circumstances  would  be  the 
possession  of  his  principal. 

A  question  arises  as  to  the  claim  to  some  cotton  alleged  to 
have  been  taken  in  Alabama  which  is  different  from  the  other 
questions  discussed.  In  the  first  place  the  report  of  the 
Treasury  agent  does  not  identify  the  cotton  as  that  of  said 
company,  and  his  designation  could  appropriately  be  re- 
ferred to  another  company.  In  the  second  place  it  is  not 
shown  that  the  proceeds  of  that  particular  cotton  reached 
the  Treasury.  Boss  case,  92  U.  S.,  281 ;  Lincoln  case,  50  C. 
Cls.,  70. 

It  appears  that  part  of  the  cotton  claimed  to  have  been 
seized  was  insured  and  afterwards  burned;  that  the  insur- 
ance was  collected  by  the  Treasury  agent  and  paid  into  the 
Treasury.  There  can  not  be  a  recovery  on  account  of  the 
burnt  cotton.  The  statute  limits  the  court  to  the  net  pro- 
ceeds of  sale  in  the  Treasury,  and  where  there  was  no  sale 
but  a  burning  we  are  without  authority  to  follow  the  pro- 
ceeds of  the  insurance  or  to  treat  the  insurance  collected  as 
u  net  proceeds  of  sale." 

Claim  is  also  made  for  some  cotton  sold  to  A.  Stow  &  Co., 
in  October,  1865,  by  P.  D.  Woolhopter.  The  said  purchaser 
not  having  paid  in  full  for  the  cotton  the  payments  were 
intercepted  by  the  Treasury  agent  upon  the  ground  that 
the  cotton  belonged  to  said  importing  and  exporting  com- 
pany. The  evidence  tends  to  show  that  Woolhopter  sold  to 
Stow  cotton  belonging  to  said  company;  that  subsequently 
Stow  paid  the  agent  instead  of  paying  Woolhopter ;  and  that 
the  agent  paid  the  proceeds  of  such  collection  into  the  Treas- 
ury. If  such  be  the  facets  we  think  there  could  be  a  recovery 
for  the  amount  df  said  proceeds  so  paid  in,  and,  further,  that 
the  statement  of  Woolhopter  (who  was  the  apparent  vendor), 
though  made  subsequent  to  the  sale,  that  the  property  was 
in  fact  that  of  said  company,  would  establish  the  company's 
light  to  recover  said  proceeds. 

Suit  has  been  brought  by  the  administrator  of  Gaza  way  B. 
Lamar,  deceased,  to  recover  under  section  162  for  part  of  the 
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cotton  talien  by  one  or  more  of  the  Treasury  agents,  and  par- 
ticularly for  part  of  the  Thomasville  cotton.  Administra- 
tors of  other  parties  alleging  a  joint  ownership  by  said 
parties  with  Lamar  of  some  of  the  cotton  have  also  sued. 
There  are  several  suits  by  other  administrators  claiming 
that  their  decedents  owned  some  of  the  cotton  taken  at 
Thomasville  and  reported  as  the  property  of  Lamar  or  of 
said  company. 

It  is  apparent  that  following  its  practice  in  like  cases  the 
court  should  require  said  parties  to  interplead,  to  the  end 
that  the  rights  of  each  can  be  determined  and  the  whole 
question  be  settled  in  this  proceeding. 

Motions  to  be  allowed  to  intervene  and  to  file  their  claims 
in  the  instant  case  by  several  of  said  parties  will  be  allowed, 
and  an  order  will  be  entered  requiring  all  of  said  parties  to 
propound  their  claims  in  the  instant  case  to  any  of  said  cot- 
ton mentioned  and  referred  to  in  the  petition  herein. 

The  entire  matter  will  be  referred  to  a  special  auditor  to 
be  appointed  by  the  court,  who  will  proceed  under  the  prin- 
ciples stated  in  this  opinion  and  in  accordance  with  the  direc- 
tions of  the  order  appointing  him.  All  other  questions  are 
reserved  until  the  coming  in  of  the  auditor's  report. 

Hat,  Judge,  Downey,  Judge,  Barney,  Judge,  and  Booth, 
Judge,  concur. 

THOMAS  FITZGIBBON  v.  THE  UNITED  STATES. 

[No.  83671.    Decided  February  5,  1917.] 

On  Defendants*  Demurrer. 

Contract;  exhaustion  of  remedy;  arbitration. — Where  In  a  contract 
the  Chief  of  the  Bureau  of  Yards  and  Docks  is  made  the 
final  arbiter  upon  questions  of  dispute  arising  under  the  con- 
tract, in  order  to  sustain  an  action  based  upon  allegations 
that  the  action  of  the  Government  "was  "  so  grossly  contrary 
to  the  provisions  of  the  contract  as  to  imply  bad  faith,*'  it  is 
necessary  that  plaintiff  should  have  exhausted  his  remedy  by 
an  appeal  to  the  said  chief  of  bureau. 

The  Reporter's  statement  of  the  case : 

The  facts  of  the  case  and  the  averments  of  the  petition  to 
which  the  defendants  demur  are  sufficiently  set  forth  in  the 
opinion  of  the  court. 
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Mr.  WiUiam  F.  N  orris,  with  whom  was  Mr.  Assistant  At- 
torney  General  Huston  Thompson,  for  the  demurrer. 

Mr.  Philip  M.  Ashford  opposed.  Carter  <6  Ashford  were 
on  the  briefs.  .*  -.  * 

The  principal  item — the  one  claiming  for  extra  work 
done  in  furnishing  and  placing  stone  "  outside  of  the  speci- 
fied lines  of  the  wall  provided  for  in  the  contract " — which 
counsel  contends  is  barred  by  reason  of  the  fact  that  the 
provisions  of  section  14  of  the  specifications  were  not  com- 
plied with,  is  not  claimed  for  under  the  contract,  or  at  the 
c  mtract  price,  but  on  the  quantum  meruit.  This  ought  to 
be  clear  upon  careful  reading  of  paragraph  5  of  the  petition. 

It  is  there  alleged  that  the  work  done  was  extra  and 
outside  of  the  contract  requirements,  that  it  was  done  upon 
the  order  and  under  the  direction  of  an  officer  of  the  United 
States  in  charge  of  the  work  and  to  the  entire  satisfaction 
of  the  United  States,  that  it  was  useful  and  beneficial  to 
the  Government,  and  that  it  was  worth  to  the  United  States 
for  the  uses  and  purposes  for  which  it  was  done  $30,000. 

We  submit  that  while  this  may  not  be  as  full  and  explicit 
a  statement  as  might  be  made,  it  is  nevertheless  a  good  and 
sufficient  statement  of  a  cause  of  action  arising  upon  an  im- 
plied contract 

"  The  form  of  pleading  in  the  Court  of  Claims  does  not 
preclude  a  claimant  from  recovering  what  is  justly  due  him 
from  the  facts  stated  in  his  petition,  although  there  be  no 
count  in  the  petition  as  upon  an  implied  contract"  (Clark 
v.  United  States,  95  U.  S.,  639.) 

Referring  to  the  contention  urged  by  counsel  that  para- 
graph 14  of  the  specifications  not  having  been  complied 
with,  the  claimant  is  estopped  from  recovering  compensation 
for  the  extra  work  done,  we  would  call  attention  to  the  fact 
that  said  paragraph  merely  requires  that  work  to  be  done  or 
materials  to  be  furnished  in  excess  of  or  different  from  those 
provided  for  in  the  contract,  amounting  in  value  to  more 
than  $500,  should  be  provided  for  by  a  written  supplemental 
agreement  between  the  parties,  fixing  the  price  and  condi- 
tions of  performance. 
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It  is  tacitly  admitted  in  the  petition  that  there  was  no 
such  written  agreement  covering  this  extra  work,  but  if  we 
understand  the  decisions  of  the  courts,  claimant  is  neverthe- 
less entitled  to  recover  the  reasonable  value  to  the  Govern- 
ment of  the  work  done  and  material  furnished. 

(Grant  v.  United  States,  5  C.  Cls.,  71;  Heath field's  case, 
8  C.  Cls.,  213;  Dougherty's  case,  18  C.  Cls.,  495,  503; 
Wheeler's  cats,  5  C.  Cls.,  504 ;  Braden's  case,  16  C.  Cls.,  389 ; 
Mitchell's  case,  19  C.  Cls.,  39;  Wilson  <6  Ooss'  case,  23  C.  Cls., 
77;  Wood  et  al.  v.  United  States,  49  C.  Cls.,  119;  Moran 
Bros.  v.  United  States,  39  C.  Cls.,  486 ;  Callahan  Construction 
Co.  v.  United  States,  47  C.  Cls.,  229 ;  Axman  v.  United  States, 
47  C.  Cls.,  537 ;  Crocker  v.  United  States,  49  C.  Cls.,  85 ;  240 
U.  S.,  81.) 

It  may  develop  that  those  now  in  authority  in  the  Navy 
Department  will  contend  that  the  claimant  was  obliged  to 
perform  this  so-called  extra  work  as  an  incident  to  the  ful- 
fillment of  his  contract.  Believing  that  no  fair  construction 
of  the  contract  would  require  claimant  to  perform  this 
work  and,  knowing  that  it  had  been  performed  in  good  faith 
and  that  the  Government  had  derived  full  benefit  to  the 
extent  claimed  in  the  petition,  we  have  made  the  count  as 
upon  a  quantum  meruit.  It  is  submitted  that  we  should  be 
permitted  to  adduce  testimony  and  that  the  Government 
should  present  the  facts  it  believes  pertinent  and  relevant 
Then,  if  the  facts  seem  to  warrant  a  different  character  of 
claim,  the  petition  can  be  amended.  The  Government  will 
not  lose  its  right  to  present  its  defense  by  the  overruling  of 
the  demurrer. 

Barney,  Judge,  delivered  the  opinion  of  the  court: 

The  question  for  decision  in  this  case  arises  upon  the  de- 
murrer of  the  defendants  to  certain  paragraphs  or  counts 
of  the  claimant's  petition.  These  paragraphs  present  dif- 
ferent items  of  damages  for  which  judgment  is  claimed, 
growing  out  of  a  contract  for  the  construction  of  a  section 
of  quay  wall  in  the  navy  yard  at  Portsmouth,  New  Hamp- 
shire. It  is  in  substance  alleged  that  these  claims  are  for 
certain  work  required  to  be  done  which  was  a  deviation  from 
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the  contract,  in  effect  for  extra  work  performed  under  the 
contract. 

The  contract  and  specifications  are  attached  to  the  petition 
and  made  a  part  of  the  same,  and  such  parts  thereof  as  are 
deemed  necessary  to  construe  in  the  determination  of  this 
case  will  be  quoted.  Section  4  of  the  specifications  is  as 
follows: 

"4.  Control  of  work. — The  party  of  the  second  part,  by 
its  officer  in  charge  of  the  work  or  other  authorized  repre- 
sentative, shall  at  all  times  exercise  full  supervision  and 
general  direction  of  all  work  under  the  contract,  so  far  as 
it  affects  the  interests  of  said  party,  and  all  questions,  dis- 

Sutes,  or  differences  as  to  any  part  or  detail  thereof  shall  be 
ecided  by  such  officer  or  representative,  and  if  such  deci- 
sion shall  not  be  acceptable  to  the  party  of  the  first  part  a 
final  decision  shall  be  made  by  the  Chief  of  the  Bureau  of 
Yards  and  Docks    *    *    *." 

Sections  14  and  15  are  as  follows: 

u  14.  Changes. — The  party  of  the  second  part  reserves  the 
right  to  make  such  changes  in  the  contract,  plans,  and  speci- 
fications as  may  be  deemed  necessary  or  advisable,  ana  the 
party  of  the  first  part  agrees  to  proceed  with  such  changes 
as  directed  in  writing  by  the  Chief  of  the  Bureau  of  Yards 
and  Docks.  The  cost  of  said  chancres  shall  be  estimated  by 
the  officer  in  charge,  and,  if  less  than  $500,  shall  be  ascer- 
tained by  him.  If  the  cost  of  said  changes  is  $500  or  more, 
as  estimated  by  the  officer  in  charge,  the  same  shall  be  ascer- 
tained by  a  board  of  not  less  than  three  officers  or  other  rep- 
resentatives of  the  party  of  the  second  part,  to  be  appointed 
under  the  direction  of  the  Chief  of  the  Bureau  of  Yards  and 
Docks.  The  cost  of  changes,  as  ascertained  above,  when  ap- 
proved by  the  Chief  of  the  Bureau  of  Yards  and  Docks, 
shall  be  added  to  or  deducted  from  the  contract  price,  and 
the  party  of  the  first  part  agrees  and  consents  that  the  con- 
tract price  thus  increased  or  decreased  shall  be  accepted  in 
full  satisfaction  for  all  work  done  under  the  contract:  Pro- 
vided,  That  the  increased  cost  shall  be  the  estimated  actual 
cost  to  the  party  of  the  first  part  at  the  time  of  such  esti- 
mate, and  that  the  decreased  cost  shall  be  the  actual  or  mar- 
ket value  at  the  time  the  contract  was  made,  both  plus  a 
profit  of  10  per  centum:  And  provided  further \  That 
changes  amounting  to  $500  or  more  shall  not  be  made  except 
after  being  authorized  in  writing  by  the  Secretary  or  Assist- 
ant Secretary  of  the  Navy,  such  authority  to  be  cited  in  the 
order  for  the  change. 
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u  15.  Extras. — The  contract  price  shall  cover  all  expenses, 
of  whatever  nature  or  description,  connected  with  the  work 
to  be  done  under  the  contract.  No  allowance  whatever  will 
be  made  for  extra  work  or  material  except  as  herein  else- 
where specified." 

Paragraph  4  of  the  petition,  after  reciting  and  quoting 
from  the  specifications,  giving  certain  directions  as  to  stone- 
work, adds  as  follows: 

"  In  the  exercise  of  the  power  conferred  by  paragraph  4 
of  the  general  provisions  attached  to  and  forming  a  part  of 
the  contract,  the  engineer  officer  in  charge  for  the  defend- 
ants, through  and  by  his  subinspection,  at  all  times  exercised 
full  supervision  over  and  general  direction  of  all  work  under 
the  contract.  In  the  course  of  the  construction  provided  for 
the  officer  in  charge  for  the  defendants  aforesaid  required 
and  directed  petitioner  to  place  headers  and  stretchers  at 
the  base  of  the  wall  which  were  of  greater  weight  and  di- 
mensions than  those  specified  in  the  specification  above 
quoted." 

Paragraph  5  is  as  follows : 

uThe  foundation  of  the  sea  wall  was  necessarily  laid  in 
water  varying  from  50  to  70  feet  in  depth,  where  the  current 
was  swift  and  the  water  frequently  muddy.  The  fixing  of 
the  lines  of  construction  and  the  placing  of  the  stone  was 
intrusted  by  the  engineer  in  charge  for  the  defendants  to  a 
diver  in  the  employ  of  the  defendants,  to  whose  direction 
said  engineer  in  charge  instructed  the  petitioner  to  conform. 
In  complying  with  said  directions  given  to  him  by  said  diver, 
petitioner  was  required  to  place,  and  did  place,  a  large  quan- 
tity of  stone  outside  of  the  specified  lines  of  the  wall  pro- 
vided for  in  the  contract 

uThe  nature  and  character  of  the  work  of  constructing 
the  said  wall  was  such  that  petitioner  could  not,  and  did  not, 
know  at  the  time  the  work  was  being  done  that  he  was  doing 
construction  work  outside  of  the  lines  specified  in  the  con- 
tract. 

"  The  amount  of  said  stone  so  placed  outside  of  the  speci- 
fied lines  of  the  wall  as  provided  for  in  the  contract  was 
between  3,450  and  3,500  tons,  which  was  worth  to  the  United 
States  when  so  placed  $30,000,  which  amount  petitioner  says 
is  lawfully  and  justly  due  him  therefor." 

Paragraph  6  is  a  claim  for  being  compelled  to  countersink 
certain  bolts,  at  considerable  expense,  in  a  manner  alleged  to 
be  so  grossly  contrary  to  the  provisions  of  the  contract  as  to 
imply  bad  faith  on  the  part  of  the  officer  requiring  the  same. 
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It  is  contended  by  the  Government  that  the  paragraphs  of 
the  petition  thus  abbreviated  only  state  claims  for  changes 
and  extra  work,  the  payment  of  which  is  prohibited  by  the 
terms  of  the  contract  unless  performed  as  provided  by  sec- 
tion 14  of  the  specifications,  while  it  is  contended  by  the 
plaintiff  that  these  paragraphs  of  the  petition  are  claims  for 
work  required  to  be  performed  contrary  to  the  provisions  of 
the  contract,  and  hence  are  for  a  breach  of  the  same. 

An  examination  of  the  averments  in  the  paragraphs  in  the 
petition  under  consideration  we  think  will  show  that  the 
contention  of  the  plaintiff  is  correct,  that  they  are  claims  for 
extra  work  directed  to  be  performed  under  the  contract,  but 
which  it  is  claimed  were  not  included  in  the  same.  The  ques- 
tion then  arises  whether  this  states  a  cause  of  action  under 
the  contract.  It  is  nowhere  alleged  that  the  plaintiff  at  any 
time  protested  against  being  required  to  perform  this  alleged 
extra  work  or  that  he  ever  asked  for  the  final  decision  on  this 
subject  of  the  Chief  of  the  Bureau  of  Yards  and  Docks,  as 
provided  in  section  4  of  the  specifications  above  quoted.  It 
has  repeatedly  been  held  by  this  court  and-  the  Supreme 
Court  that,  where  in  a  contract  for  the  construction  of  work 
it  is  provided,  as  in  this  case,  for  a  final  arbiter  upon  ques- 
tions of  dispute,  in  the  absence  of  fraud  or  mistake  so  gross 
as  to  necessarily  imply  bad  faith,  such  decision  will  not  be 
subject  to  the  revisory  power  of  the  courts.  KihXberg  v. 
United  States,  97  U.  S.,  898 ;  Martinsburg  dk  Potomac  Rail- 
road Co.  v.  March,  114  U.  S.y  649;  United  States  v.  Oleason, 
175  U.  S.,  588;  McLaughlin  db  Co.  v.  United  States,  86  C. 
Cls.,  188;  Plumley  v.  United  States,  48  C.  Cls.,  266.  We  do 
not  think  that  under  such  circumstances  a  contractor  can  for 
the  first  time  complain  to  the  court  and  ask  for  relief.  Plum- 
ley  v.  United  States,  supra,  and  cases  cited ;  Joice  v.  United 
States,  51  C.  Cls.,  489. 

As  above  stated,  paragraph  6  of  the  petition  avers  that  the 
decision  of  the  officer  in  charge  of  the  particular  work  therein 
mentioned  "  was  so  grossly  contrary  to  the  provision  of  the 
contract  and  the  necessities  of  the  work  as  to  necessarily 
imply  bad  faith."  This  allegation  does  not  relieve  the 
plaintiff  from  the  contract  obligation  imposed  by  section  4 
of  the  specifications  already  discussed.   He  was  under  obliga- 
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tion  to  exhaust  his  remedy  provided  in  the  contract  before 
appealing  to  the  courts  for  relief.  It  was  made  necessary  in 
the  contract  to  have  the  action  of  the  Chief  of  the  Bureau  of 
Yards  and  Docks  on  appeal,  to  be  so  grossly  contrary  to  the 
provisions  of  the  contract  as  to  imply  bad  faith  in  order  to 
constitute  a  cause  of  action. 

It  follows  from  the  foregoing  that  the  demurrer  to  para- 
graphs 4,  5,  and  6  should  be,  and  the  same  is  hereby,  sus- 
tained, with  leave  to  the  plaintiff  to  amend  the  same,  or  any 
one  of  them,  within  thirty  days. 

All  concur. 


FRANK  C.  GRIFFIS  v.  THE  UNITED  STATES. 

[No.  83028.    Decided  February  5,  1917.] 
On  Plaintiff's  Motion. 

Lou  of  horse;  statutory  construction.— -This  case  Involves  the  right 
of  an  officer  to  recover  for  the  lose  of  his  horse  under  the 
allegation  that  said  'oss  resulted  from  an  "exigency  of  the 
military  service,"  without  fault  or  negligence  on  his  part* 
and  predicated  upon  the  act  of  March  3,  1849,  9  Stat.  414 
(sec.  3482,  R.  8.),  as  amended  by  the  act  of  June  22,  1874, 
18  Stat,  193. 

Same.— The  act  of  1874,  supra,  historically  examined,  considered,  and 
construed  as  temporary  legislation  merely.  Intended  to  affect 
the  consideration  of  a  specific  class  of  claims  theretofore  ex- 
isting,  If  and  when  presented  within  the  time  limited  by  the 
act  Section  3482,  Revised  Statutes,  was  intended  to  pro- 
vide for  losses  to  those  engaged  in  actual  military  service  in 
time  of  war,  and  when  the  act  of  1874  expired  by  Its  own 
limitation,  section  3482,  Revised  Statutes,  remained  in  force 
unaffected  thereby. 

Same. — It  is  the  court's  duty  to  ascertain  the  legislative  intent  from 
the  phraseology  used  and  the  subject  matter  to  which  It 
relates  and  give  that  construction  to  a  statute  which  will 
carry  Into  effect  the  purpose  and  object  of  the  lawmakers. 

Stare  decisis. — The  principle  "f  stare  decisis  can  not  be  invoked  where 
the  question  directly  presented  was  not  considered  or  men- 
tioned in  former  rulings.  (Thomas's  case,  16  G.  Cls.,  522; 
Irby's  case,  18  O.  Cls.,  261 ;  Hardies  case,  39  C.  Cls.,  252 ; 
Cox's  case,  41  C.  Cls.,  86,  analyzed  and  explained.) 

Presentation;  accounting  officers. — Claims  under  the  act  of  March  3, 
1885,  23  Stat,  350,  must  have  been  presented  to  the  "  proper 
accounting  officers  "  within  two  years  from  the  occurrence  of 
the  loss.    Newcomber's  case,  51  C.  Cls.,  408,  followed. 
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Same. — Presentation  of  such  claims  to  the  Quartermaster  General  is 
not  presentation  to  the  **  proper  accounting  officers." 

Claims  for  loss  of  horses  are  not  within  the  terms  of  said  act  of  1885. 
(Sibley's  case,  49  C.  Gls.t  242,  adhered  to.) 

The  Reporter's  statement  of  the  case : 

The  facts  of  the  case  and  the  grounds  of  claimant's  motion 
are  sufficiently  set  forth  in  the  opinion  of  the  court. 

Mr.  William  B.  King  for  the  motion.  King  <b  King 
were  on  the  briefs. 

If  this  act  (Mar.  3, 1885)  be  read  with  the  findings  in  this 
case,  the  claim  is  literally  within  the  act.  The  act  authorizes 
the  ascertainment  of  athe  value  of  private  property  be- 
longing to  officers  and  enlisted  men  in  the  military  service  of 
the  United  States."  This  claimant,  a  lieutenant  in  the  Army, 
owned  a  horse,  which  he  used  in  the  military  service.  The 
act  embraces  property  "lost  or  destroyed  in  the  military 
service  *  *  *  when  such  loss  or  destruction  was  without 
fault  or  negligence  on  the  part  of  the  claimant."  This  horse 
was  "  killed  by  order  of  the  district  commander,"  when  "  in- 
fected with  glanders,"  "  without  fault  or  negligence  on  the 
part  of  the  claimant."  The  act  shall  not  apply  to  losses  in 
time  of  war  or  Indian  hostilities.  This  loss  was  on  Septem- 
ber 10,  1914,  in  peace.  The  liability  is  limited  to  such 
articles  of  personal  property  as  the  Secretary  of  War,  in  his 
discretion,  shall  decide  to  be  "  reasonable,  useful,  necessary, 
and  proper  "  for  such  officer  or  soldier  while  in  quarters  en- 
gaged in  the  public  service  in  the  line  of  duty.  The  officer 
was  of  a  staff  corps,  required  to  be  mounted  (Army  Regula- 
tions, 1913,  par.  1272). 

This  court  did  not  in  Sibley  v.  United  States,  49  C.  Cls., 
242,  question  the  literal  inclusion  of  such  a  loss  within  the 
act  of  1885.  It  held  that  when  the  act  of  1885  and  Revised 
Statutes,  section  3482,  as  amended,  were  read  together,  as 
in  pari  materia,  the  act  of  1885  did  not  include  horses, 
because  their  loss  was  provided  for  in  section  3482,  in  force 
at  the  date  of  the  act  of  1885. 

At  that  time  the  decisions  in  the  cases  of  Uardie,  39 
C.  Cls.,  250,  and  Cox,  41  C.  Cls.,  86,  were  the  recognized 
law  of  this  court.    This  decision  was  based  entirely  on  the 
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decision  in  those  cases  that  claims  for  losses  of  horses  in 
war  and  peace  alike  were  cognizable  by  this  court  under 
Revised  Statutes,  section  3482.  The  opinion  in  this  case 
overrules  those  cases,  and  the  reasoning  of  the  court  in  the 
Sibley  case  thus  falls  to  the  ground.  Unless  some  other 
reason  can  be  found  why  the  act  of  1885  excludes  horses  from 
the  private  property  authorized  to  be  paid  for  under  that 
act,  this  court  should  now  exercise  jurisdiction  over  such 
claims  under  the  act  of  1885. 

The  claimant  claims  not  alone  under  the  act  of  March  3, 
1885,  but  also  under  Revised  Statutes,  section  3482,  as 
amended  by  the  act  of  June  22,  1874,  18  Stat,  193.  The 
court  in  its  opinion  denies  the  latter  claim  on  the  grounds: 

(1)  That  section  2  of  the  amendatory  act,  in  barring 
claims  under  either  the  original  or  amended  statute,  not 
presented  before  January  1,  1876,  took  away  all  right  to 
claim  where  the  loss  occurred  after  that  date. 

(2)  That  Revised  Statutes,  section  3482,  is  applicable  only 
in  time  of  war. 

We  are  not  disposed  to  deny  that,  upon  reading  section  2 
of  the  act  of  1874,  a  first  impression  may  be  made  as 
expressed  in  the  opinion  of  the  court  that  "there  was  no 
right  to  a  consideration  of  any  claim  under  either  of  these 
acts  unless  it  had  been  presented  prior  to  that  day."  But 
the  question  immediately  occurs  to  an  observant  mind,  What 
is  intended  in  cases  where  no  claim  was  in  existence  on 
January  1, 1876?  Can  it  be  intended  by  this  statute,  which 
is  in  form  a  limitation,  to  effect  a  repeal  of  the  law  for  the 
future  ? 

It  is  plainly  anomalous  that  a  statutory  bar  whose  primary 
effect  is  on  past  claims  should  repeal  all  future  right.  Such 
a  question,  so  obvious  upon  any  reflection,  indicates  strongly 
that  the  first  impression  should  be  tested  by  considering  all 
possible  aids  to  a  correct  understanding  of  the  intent  of 
Congress. 

The  correct  interpretation  of  any  act  of  Congress  is  not 
to  be  obtained  by  reading  a  single  section.  Three  other 
things,  at  least,  must  also  be  considered — the  remainder  of 
the  statute  {Peck  v.  Jennessy  7  How.,  612,  623),  the  state  of 
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the  law  prior  to  the  act,  and  the  evils  requiring  correction 
(Smith  v.  Townsend,  148  XL  S.,  494).  These  may  but  rarely 
control  unmistakable  language  in  the  act,  although  even 
what  seems  unmistakable  may  be  shown  to  require  a  differ- 
ent meaning.  They  can  give  efficient  aid  in  defining  the 
meaning  of  the  terms  used  and  in  solving  questions  of  diffi- 
culty suggested,  as  here,  upon  the  face  of  the  act.  All  these 
exterior  helps  point  unmistakably  to  the  meaning  of  this 
section  for  which  we  contend,  that  the  limitation  is  intended 
only  for  claims  arising  before  January  1,  1876,  and  that 
claims  later  arising  are  to  have  the  benefit  of  the  old  law 
and  of  the  amendment  of  1874.  When  the  act  is  read  anew 
in  the  lights  of  these  facts  its  language,  it  is  submitted,  is 
seen  to  be  readily  susceptible  to  a  meaning  different  from 
that  ascribed  to  it  by  the  court. 

By  the  arguments  now  adduced  we  are  not  to  be  considered 
as  admitting  that  the  act  of  1874  had  any  effect  upon  the 
jurisdiction  of  this  court.  In  the  Hardie  and  Cox  cases  this 
court  held  that  the  acts  of  1883  and  1888  had  no  effect  upon 
its  jurisdiction  but  operated  only  on  the  jurisdiction  of  the 
department.  We  do  not  seek  to  add  to  the  reasoning  of  these 
two  opinions,  nor  does  it  seem  to  be  denied  by  the  opinion 
in  this  case.  But  we  ask  that  the  act  of  1874  be  read  with 
the  acts  of  1883  and  1888,  and  that  this  court  accept  the 
construction  placed  upon  that  act  by  the  other  acts  in  pari 
materia.  This  is  a  controlling  legislative  construction,  for  it 
is  a  declaration  by  the  later  Congresses  that,  whatever  the 
act  of  1874  meant  when  passed,  its  future  meaning  shall  be 
consistent  with  the  later  acts.  We  therefore  insist  that  the 
act  of  1874,  when  read  in  the  light  of  the  later  acts,  took 
away  the  jurisdiction  of  the  accounting  officers  over  claims 
accruing  before  January  1, 1876,  but  did  not  affect  the  juris- 
diction of  this  court  in  any  respect. 

We  would  ask  attention  to  the  terms  of  the  act  of  March  3, 
1849,  Revised  Statutes,  section  3482,  with  a  view  to  learning 
whether  all  the  eight  causes  of  loss  would  occur  only  in  war. 
It  need  hardly  be  said  that  the  vast  majority  of  losses  would 
occur  in  war  and  but  few  in  peace.  The  eight  classes  were 
as  follows : 

(1)  Loss  in  battle. 
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(2)  Loss  as  the  result  of  wounds  in  battle. 

(3)  Loss  by  abandonment  because  wounded  in  battle. 

(4)  Loss  because  of  the  unavoidable  dangers  of  the  sea  on 
a  transport.  . 

(5)  Loss  because  the  owner  was  compelled  to  embark  and 
leave  the  horse. 

(6)  Loss  by  failure  to  supply  sufficient  forage. 

(7)  Loss  because  the  owner  was  ordered  to  do  duty  on  foot 
at  a  station  detached  from  his  horse. 

(8)  Loss  on  account  of  being  turned  out  to  graze  because 
sufficient  forage  was  not  supplied. 

The  first  three  classes  are  war  losses.  The  fourth  and  fifth 
apply  equally  in  time  of  peace  and  war.  Since  the  United 
States  has  acquired  island  possessions  there  have  been  a 
number  of  such  losses  in  times  of  peace.  The  sixth  and 
eighth  causes  might  well  have  occurred  in  times  of  peace  at 
frontier  stations,  particularly  in  places  of  scanty  herbage. 
The  seventh  might  occur  in  peace  as  well  as  in  war.  Only 
the  first  three  are  strictly  war  losses  if  we  stretch  the  word 
"  war  "  to  include  all  Indian  troubles. 

The  act  of  1887  providing  for  payment  "where  the  loss 
resulted  from  any  exigency  or  necessity  of  the  military  serv- 
ice "  is  just  as  applicable  to  peace  as  to  wqr. 

Upon  this  review  of  these  statutes  it  may  now  be  re- 
marked : 

( 1 )  Not  a  word  in  either  statute  indicates  that  losses  fall- 
ing within  its  terms  in  time  of  peace  are  not  to  be  paid  for. 

(2)  Not  a  word  in  any  decision  of  the  department  or  the 
courts  up  to  January  17,  1916,  has  been  found  suggesting 
that  such  claims  are  limited  to  war  losses. 

(3)  The  act  of  March  3,  1873,  recognizes  that  claims  for 
horses  continued  to  arise  up  to  the  first  of  January,  1872,  and 
would  continue  to  arise,  although  the  Civil  War  ended  in 
1866  and  no  other  war  followed. 

(4)  The  decisions  of  the  Second  Comptroller  are  very  im- 
perfectly reported.  The  cases  reported  in  the  published  vol- 
umes show  the  adjudication  of  claims  for  horses  lost  in  the 
Civil  War.  They  do  not  positively  show  allowances  for 
horses  lost  in  time  of  peace,  although  the  probable  inference 
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from  paragraphs  675  and  687  of  volume  3  of  those  decisions 
is  that  the  practice  of  the  department  up  to  January  9, 1884, 
had  been  to  allow  such  claims.  The  question  became  imma- 
terial after  March  3, 1885,  because  claims  for  horses  lost  were 
then  presented  and  allowed  under  the  act  of  that  date.  In- 
quiry could  be  made,  if  considered  material,  as  to  the  deci- 
sions of  the  Treasury  Department  on  this  point  to  show  what 
counsel  suggests  to  have  been  the  settled  practice,  namely, 
that  the  accounting  officers  settled  claims  for  losses  between 
the  Civil  War  and  January  9,  1884,  without  question  as  to 
their  jurisdiction.  The  Sibley  claim,  49  C.  Cls.,  242,  was  a 
loss  in  time  of  peace,  and  it  will  be  observed  that  this  was 
paid  for  by  the  United  States,  although  apparently  under 
the  act  of  1885. 

(5)  The  research  of  the  learned  author  of  the  opinion 
finds  two  cases  allowed  by  this  court  for  the  loss  of  horses 
in  time  of  peace,  a  fact  which  of  itself  shows  plainly,  we 
submit,  that  up  to  the  rendition  of  this  opinion  no  discrimi- 
nation was  made  by  this  court  between  losses  in  war  and  in 
peace.  A  list  of  the  judgments  in  horse  claims  following 
the  Hardie  and  Cox  decisions  very  clearly  show  that  pay- 
ment was  allowed  for  losses  occurring  in  time  of  peace,  al- 
though from  the  nature  of  the  case  most  of  them  were  war 
losses. 

When  leading  authorities  declare  the  rule  of  stare  decisis, 
and  it  is  actually  applied  to  claims  against  the  United  States, 
and  no  decision  is  cited  showing  why  this  case  is  outside  its 
usual  application,  the  rule,  it  is  submitted,  ought  to  be  ap- 
plied.   To  this  we  add : 

(1)  That  in  this  case  there  is  no  special  reason  why  there 
should  be  a  departure  from  the  general  principle ; 

(2)  That  there  are  special  reasons,  viewed  severally  from 
the  standpoint  of  the  claimants,  the  courts,  and  the  executive 
departments,  why  it  should  be  strictly  adhered  to. 

The  doctrine  of  stare  decisis  is  built  entirely  upon  the  view 
that  later  judges  may  think  their  predecessors  wrong  cr  that 
the  same  judge  will  change  his  mind  after  the  lapse  of  years. 
The  decisions  of  the  court  must  be  more  stable  than  the 
varying  mind  of  one  man  or  the  differing  views  of  many, 
even  if  the  last  view  may  seem  the  better. 
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The  difficulty  which  may  be  caused  by  the  reversal  of  a 
ruling  of  long  standing  like  this  is  well  displayed  by  the 
contradiction  between  the  present  decision  in  this  case  and 
the  holding  but  a  few  years  ago  in  the  Sibley  case.  The 
Sibley  decision  that  horses  were  not  proper  subjects  of  claim 
under  the  act  of  1885  was  based  upon  the  ruling  that  they 
were  proper  claims  under  sec.  3482.  This  reasoning  is  now 
rendered  absolutely  invalid  by  the  present  decision  and  the 
opinion  in  that  case  must  now  be  reversed.  It  is  unsafe  to 
make  radical  changes  in  settled  rules  of  law,  since  the  extent 
of  the  results  can  not  be  foreseen. 

Mr.  George  M.  Anderson,  with  whom  was  Mr.  Assistant 
Attorney  General  Huston  Thompson,  opposed. 

Campbell,  Chief  Justice,  delivered  the  opinion  of  the 
court: 

This  case  was  heard  and  the  petition  dismissed.  Sev- 
eral other  cases  involving  losses  of  horses  were  pending. 
When  a  motion  for  a  new  trial  was  made  in  this  case  all 
of  said  cases  were  sent  to  the  calendar  to  be  heard  with  this 
case  upon  a  question  common  to  all,  that  question  being  the 
right  of  the  officer  to  recover  for  the  loss  of  his  horse  under 
the  allegation  that  the  loss  resulted  from  an  "  exigency  of 
the  military  service  "  and  without  the  fault  or  negligence  of 
the  officer.  The  claim  was  predicated  upon  the  act  of  1849, 
hereafter  quoted,  or  section  3482  of  the  Revised  Statutes, 
as  amended  by  the  act  of  June  22,  1874,  hereafter  quoted, 
and  was  rested  upon  the  decision  of  this  court  in  the  Ear  die 
case,  39  C.  Cls.,  250. 

Upon  the  hearing  of  the  motion  for  a  new  trial  the  plain- 
tiff renewed  his  original  contention,  but  asked  leave  to 
amend  his  petition  so  as  to  claim  a  right  of  recovery  by 
virtue  of  the  act  of  March  3,  1885,  23  Stats.,  350,  in  the 
event  the  court  adhered  to  its  view  that  a  recovery  could 
not  be  had  under  plaintiff's  said  original  contention. 

The  court's  opinion  in  the  former  hearing  was  delivered 
by  Judge  Downey.  Because  he  rendered  an  opinion  while 
Comptroller  of  the  Treasury  upon  the  effect  of  the  act  of 
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1885  in  cases  of  said  kind  Judge  Downey  has  requested  that 
some  other  member  of  the  court  deliver  its  opinion  on  the 
questions  raised  by  said  motion. 

We  shall  confine  our  discussion  to  the  questions  common 
to  all  of  said  cases  without  regard  to  special  facts  applicable 
to  particular  cases,  and  those  questions  are  upon  the  right 
to  recover  under  the  statutes  applicable  to  losses  of  horses 
in  the  military  service. 

They  call  for  a  review  of  the  applicable  statutes  and  for- 
mer decisions  of  the  court  It  may  be  added  here  that  the 
question  now  presented  involves  a  determination  of  whether 
the  ruling  in  the  Hardie  case,  89  C.  Cls.,  250,  shall  be  fol- 
lowed in  so  far  as  it  recognizes  that  the  act  of  1874  was 
operative  when  that  case  was  decided.  Our  comments  upon 
that  case  are  to  be  confined  to  said  point  Before  consider- 
ing the  decisions  we  deem  it  proper  to  state  our  views  of 
the  statutes  bearing  upon  the  right  of  claimants  to  recover 
for  the  loss  of  horses  in  the  military  service.  The  general 
subject  of  losses  of  horses  in  the  military  service  has  from 
a  very  early  date  had  the  consideration  of  Congress.  The 
acts  may  be  referred  to  as  follows : 

The  first  act  was  that  of  May  12, 1796, 1  Stat,  463,  which 
provided  for  loss  of  horses  killed  in  battle  only  and  carried 
a  limitation.  The  act  of  July  5,  1797,  1  Stat,  527,  con- 
tinued this  first  act  in  force  for  an  additional  period.  The 
act  of  April  9,  1816,  8  Stat,  261,  was  applicable  to  "the 
late  war  with  Great  Britain"  and  was  in  part  along  lines 
similar  to  the  act  of  1849.  It  was  provided  therein  that 
no  claim  thereunder  should  be  "  allowed  or  paid  "  unless  u  ex- 
hibited" within  two  years  after  the  passage  of  the  act. 
The  act  of  March  8,  1817,  8  Stat.,  897,  construed  one  sec- 
tion, and  in  this  respect  "  extended  "  "  the  provisions  of  this 
act  and  the  act  to  which  it  is  an  amendment"  The  act  of 
April  20,  1818,  3  Stat.,  466,  recognized  the  limitation  in 
the  act  of  1816  as  terminating  rights  thereunder  and  trans- 
ferred the  jurisdiction  of  all  claims  remaining  on  file  but 
unacted  on  at  the  expiration  of  the  two-year  limitation. 
The  act  of  March  3,  1825,  4  Stat,  123,  gave  an  additional 
right  to  present  certain  unadjusted  claims  under  the  act 
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of  1816  during  the  nine  months  following  the  passage  of 
the  act  The  act  of  February  19,  1833,  4  Stat.,  613,  having 
particular  reference  to  campaigns  against  the  Indians  on 
the  frontier,  provided  for  compensation  for  horses  lost  bor- 
dering closely  on  many  of  the  provisions  found  in  the  act 
of  1849.  Its  operation  was  specifically  limited  to  three  years 
from  and  after  its  passage,  and  hence  expired  February  19, 
1836.  But  before  the  expiration  of  that  period  another  act 
was  passed,  June  30,  1834,  4  Stat,  726,  providing  for  pay- 
ment of  losses  in  the  military  service  in  campaigns  against 
the  Indians,  which  more  nearly  approached  the  provisions 
of  the  act  of  1849.  There  was  no  limitation  as  to  time  in 
this  act 

This  was  followed  by  the  act  of  January  18, 1837,  5  Stat., 
142,  which  provided  for  compensation  for  losses  which  had 
been  sustained  in  the  military  service  since  June  18,  1812, 
or  should  thereafter  be  sustained  in  such  service.  It  ex- 
pressly repealed  the  acts  of  1833  and  1834  referred  to,  and 
in  the  concluding  section  provided  that  it  should  remain  in 
force  until  the  close  of  the  next  session  of  Congress.  By  the 
act  of  July  7,  1838,  5  Stat,  288,  the  act  of  1837  was  "  con- 
tinued in  force  for  two  years  from  the  end  of  the  present 
session  of  Congress."  By  the  act  of  February  27,  1841,  5 
Stat.,  414,  the  act  of  1837  was  "  further  continued  in  force 
for  two  years  from  the  end  of  the  present  session  of  Con- 
gress." An  act  approved  August  23,  1842,  5  Stat,  511, 
amended  the  act  of  1837  in  some  respects,  providing,  among 
other  things,  for  an  appeal  from  the  Third  Auditor,  who 
had  theretofore  had  exclusive  jurisdiction,  to  the  second 
comptroller,  "  whose  decision  shall  be  conclusive.9'  The  act 
of  March  3,  1843,  5  Stat,  648,  continued  the  act  of  1837  in 
force  u  for  two  years  from  and  after  the  end  of  the  present 
session  of  Congress:  Provided,  That  at  the  end  of  the  last 
aforesaid  term  of  two  years  all  claims  intended  to  be  pro- 
vided for  by  said  act  shall  be  forever  barred  and  irrecover- 
able before  any  tribunal  whatever."  By  the  second  section 
of  an  act  approved  June  15,  1844,  5  Stat,  673,  the  act  of 
1837  was  continued  in  force  for  two  years  from  and  after 
the  limitation  provided  in  the  act  of  March  3, 1843.  By  the 
act  of  March  2,  1847,  9  Stat.,  154,  the  act  of  1837  and 
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amendatory  acts  were  continued  in  force  for  "two  years 
from  and  after  the  third  day  of  March,  1847."  At  the  expira- 
tion of  this  period  Congress  seems  to  have  concluded  to 
let  the  act  of  1837,  five  times  extended  and  limited,  die  by 
virtue  of  the  last  limitation  and  passed  the  act  of  March  8, 
1849. 

Said  act  of  March  3,  1849,  9  Stats.,  414,  was  carried  into 
the  Revised  Statutes  with  some  alteratipn  of  arrangement  of 
its  sections,  hereafter  mentioned.  The  first  section  of  that 
act,  with  some  omissions,  became  section  3482  of  the  Revised 
Statutes  as  follows: 

"Sec.  3482.  Any  field,  or  staff,  or  other  officer,  mounted 
militiaman,  volunteer,  ranger,  or  cavalryman,  engaged  in  the 
military  service  of  the  United  States,  who  sustains  damage 
without  fault  or  negligence  on  his  part  while  in  the  service, 
by  the  loss  of  a  horse  in  battle,  or  by  the  loss  of  a  horse 
wounded  in  battle,  which  dies  of  the  wound,  or  which,  being 
so  wounded,  is  abandoned  by  order  of  his  officer  and  lost,  or 
who  sustains  damage  by  the  loss  of  any  horse  by  death  or 
abandonment  because  of  the  unavoidable  dangers  of  the  sea, 
when  on  board  a  United  States  transport  vessel,  or  because 
the  United  States  fails  to  supply  transportation  for  the  horse, 
and  the  owner  is  compelled  by  the  order  of  his  commanding 
officer  to  embark  and  leave  him,  or  in  consequence  of  the 
United  States  failing  to  supply  sufficient  forage,  or  because 
the  rider  is  dismounted  and  separated  from  his  horse  and 
ordered  to  do  duty  on  foot  at  a  station  detached  from  his 
horse,  or  when  the  officer  in  the  immediate  command  orders 
the  horse  turned  out  to  graze  in  the  woods,  prairies,  or  com- 
mons, because  the  United  States  fails  to  supply  sufficient 
forage,  and  the  loss  is  consequent  thereon,  or  for  the  loss  of 
necessary  equipage,  in  consequence  of  the  loss  of  his  horse, 
shall  be  allowed  and  paid  the  value  thereof,  not  to  exceea 
$200.  But  any  payment  which  is  made  to  anyone  for  the  use 
and  risk,  or  for  forage,  after  the  death,  loss,  or  abandonment 
of  his  horse  shall  be  deducted  from  the  value  thereof,  unless 
he  satisfies  the  paymaster  at  the  time  he  makes  the  payment, 
or  thereafter  snows,  by  proof,  that  he  was  remounted,  in 
which  case  the  deduction  shall  only  extend  to  the  time  he 
was  on  foot.  And  any  payment  made  to  any  person  above 
mentioned  on  account  of  clothing  to  which  he  is  not  entitled 
by  law  shall  be  deducted  from  the  value  of  his  horse  or  ac- 
coutrements." 

The  next  act  which  we  have  found  bearing  upon  the  sub* 
ject  is  the  act  of  March  8,  1873,  17  Stat,  500,  which  was 
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that  "all  claims  for  horses  lost  prior  to  January  1,  1872, 
shall  be  presented  by  the  end  of  said  fiscal  year."  Then  fol- 
lowed the  act  of  June  22, 1874, 18  Stats.,  193,  as  follows: 

uBe  it  enacted  by  the  Senate  and  House  of  Represents 
tives  of  the  United  States  of  America  in  Congress  assembled, 
That  tne  first  section  of  the  act  of  March  third,  eighteen  hun- 
dred and  forty-nine,  providing  for  the  payment  for  horses 
and  equipments  lost  by  officers  or  enlisted  men  in  the  mili- 
tary service  shall  not  be  construed  to  deny  payment  to  such 
officers  or  enlisted  men  for  horses  which  may  have  been  pur- 
chased by  them  in  States  in  insurrection;  and  payment  in 
any  case  shall  not  be  refused  where  the  loss  resulted  from  any 
exigency  or  necessity  of  the  military  service  unless  it  was 
caused  by  the  fault  or  negligence  of  such  officers  or  enlisted 
men. 

"  Sec.  2.  That  no  claims  under  said  section  or  this  amend- 
ment thereto  shall  be  considered  unless  presented  prior  to  the 
first  day  of  January,  eighteen  hundred  and  seventy-six." 

This  was  followed  by  two  other  acts  passed  in  1883  and 
1888.  The  act  of  January  9,  1883,  22  Stats.,  401,  was  en- 
titled "An  act  to  extend  the  time  for  filing  claims  for  horses 
and  equipment  lost  by  officers  and  enlisted  men  in  the  service 
of  the  United  States,  and  for  other  purposes,"  and  is  as 
follows : 

"Be  it  enacted  by  the  Senate  and  House  of  Representor 
tives  of  the  United  States  of  America  in  Congress  assembled. 
That  the  time  for  filing  claims  for  horses  and  equipments 
lost  by  officers  and  enlisted  men  in  the  military  service  of  the 
United  States  which  expired  by  limitation  on  the  thirty-first 
day  of  December,  eighteen  hundred  and  seventy-five,  be,  and 
the  same  is  hereby,  extended  to  one  year  from  and  after  the 
passage  of  this  act;  and  that  all  such  claims  filed  in  the 
proper  department  before  the  passage  of  this  act  shall  be 
deemed  to  have  been  filed  in  due  time,  and  shall  be  considered 
and  decided  without  refiling. 

"  Sec.  2.  That  all  claims  arising  under  the  act  approved 
March  third,  eighteen  hundred  and  forty-nine,  entitled  *An 
act  to  provide  for  the  payment  of  horses  and  other  property 
lost  or  destroyed  in  the  military  service  of  the  United  States,1 
and  all  acts  amendatory  thereof,  which  shall  not  be  filed  in 
the  proper  department  within  one  year  from  and  after  the 
passage  of  this  act  shall  be  forever  barred,  and  shall  not  be 
received,  considered,  or  audited  by  any  department  of  the 
Government." 
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The  second  section  of  the  act  of  August  IS,  1888, 25  Stats., 
437,  is  as  follows : 

"  Sec.  2.  That  the  limitation  heretofore  imposed  by  law  on 
the  presentation  by  officers  or  soldiers  of  claims  for  the  loss 
of  horses  and  equipments  in  the  military  services  during  the 
late  war  is  hereby  suspended  for  the  period  of  three  years." 

Except  as  the  acts  of  1873, 1883,  and  1888  shed  light  upon 
the  act  of  1874  and  may  concern  some  decisions  subsequently 
made,  they  are  not  involved  here.  The  question  to  which 
we  address  ourselves  is  the  meaning  and  effect  of  the  act  of 
1874.  That  act  declares  that  the  first  section  of  the  act  of 
1849  (1)  " shall  not  be  construed"  to  deny  payment  for 
horses  purchased  "in  States  in  insurrection;"  (2)  that 
u  payment  in  any  case  shall  not  be  refused  where  the  loss 
resulted  from  any  exigency  or  necessity  of  the  military  serv- 
ice" not  caused  by  the  fault  or  negligence  of  the  officer  or 
enlisted  man  seeking  compensation.  It  is  manifest  that  the 
first  clause  refers  to  claims  which  had  already  arisen  because 
of  its  reference  to  horses  which  had  been  purchased  during 
the  Civil  War,  then  nearly  10  years  past.  It  prescribes  a 
rule  of  construction  of  the  act  of  1849,  or  its  first  section,  as 
applicable  to  a  specific  class  of  claims.  In  effect  the  first 
clause  is  a  legislative  construction  of  the  first  section  of  the 
act  of  1849  in  its  relation  to  the  claims.  Whether  the  denial 
of  such  claims  for  losses  had  been  made  by  the  third  auditor 
because  it  was  supposed  that  the  purchases  had  been  vio- 
lative of  the  nonintercourse  acts  prevailing  during  the  Civil 
War  or  because  of  some  other  reason  deemed  sufficient  it  is 
not  necessary  for  us  to  inquire.  As  late  as  September,  1877, 
the  Secretary  of  War  advised  the  accounting  officers  that 
they  should  not  require  proof  of  loyalty  in  claims  under  the 
act  of  1849.  15  Ops.  Atty.  Gen.,  652.  There  must  have  been 
some  denial  of  the  claims  for  some  reason  which  induced  the 
Congress  to  furnish  a  legislative  construction  of  the  act 
under  which  the  claims  were  propounded,  and  Congress  did 
furnish  the  legislation,  making  it  applicable  to  the  claims 
we  have  mentioned. 

The  second  clause  of  the  act  is  broader.  "  Payment  in  any 
case  shall  not  be  refused  where  the  loss  resulted  from  any 
exigency  or  necessity  of  the  military  service  "  is  the  language 
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used,  and  if  that  language  be  engrafted  upon  the  first  seo- 
tion  of  the  act  of  1849  as  permanent  legislation  the  necessary 
effect  would  be  "  to  do  away  with  the  limited  specification  of 
cases  in  the  act  of  1849."  Thomas's  case,  16  C.  Cls.,  522,  626. 
But  the  act  of  1874  has  two  sections,  and  by  the  second  sec- 
t  ion  it  is  provided  "  that  no  claim  under  said  section  or  this 
amendment  thereto  shall  be  considered  unless  presented 
prior  to  the  first  day  of  January,  eighteen  hundred  and 
seventy-six." 

What  effect  has  section  2  upon  the  act  itself?  Of  course, 
the  entire  act  must  be  considered,  and  we  find  a  statute  which 
in  one  section  provides  legislation,  a  part  of  which  could  be 
given  prospective  operation,  followed  by  a  section  which 
according  to  its  letter  restricts  the  act,  as  well  as  the  first 
eection  of  the  act  of  1849,  to  a  limited  period.  When  the 
act  provides  that  no  claim  shall  be  "considered"  unless 
"presented"  within  a  stated  time,  we  can  not  restrict  the 
required  consideration  and  presentation  to  the  accounting 
officers  and  at  the  same  time  extend  a  portion  of  the  act  to  a 
proceeding  in  court. 

The  act  forbids  consideration  of  claims  not  "presented" 
prior  to  January  1, 1876,  and  that  inhibition  applies  whether 
the  claim  is  "considered"  in  court  or  by  the  accounting 
officers.  If  the  first  section  authorizes  this  court  to  take 
jurisdiction  as  upon  "a  law  of  Congress"  in  the  matter  of 
the  claims  therein  mentioned,  the  second  section  of  the  same 
act  fixes  the  limit  of  time  within  which  the  claims  shall  be 
presented  and  forbids  their  consideration  unless  presented 
within  that  time.  It  is  not  unusual  for  Congress  to  limit  the 
period  within  which  classes  of  claims  may  be  presented  or 
considered.  Said  acts  of  1873, 1883,  and  1888  furnish  illus- 
trations of  said  fact.  Prominent  among  acts  of  the  kind 
referred  to  applicable  to  this  court  is  the  captured  or  aban- 
doned property  act,  whereby  Congress  recognized  a  right 
and  "  granted  a  privilege."  Suits  under  that  act  were  lim- 
ited to  a  period  expiring  at  the  end  of  two  years  after  "  the 
suppression  of  the  rebellion."  No  suits  could  be  brought 
thereafter,  as  is  clearly  shown  by  numerous  decisions. 

Another  act  of  said  kind  was  the  Indian  depredation  act, 
which  contained  many  limitations,  among  others  that  where 
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a  depredation  was  alleged  to  have  been  committed  prior  to 
July  1, 1865,  the  claim  could  not  be  considered  if  it  had  not 
been  presented  to  the  Secretary  of  the  Interior,  the  Congress, 
or  some  other  body  authorized  to  consider  it,  and  we  have 
had  a  number  of  cases  in  which  the  limitation  was  applied. 

The  conclusion  is  irresistible  that  the  act  of  1874  author- 
ized the  presentation  of  claims  such  as  were  contemplated 
by  the  act  for  the  limited  period  stated  in  the  second  section 
of  the  act,  and  the  claims  must  have  been  presented  within 
that  period.  Suits  brought  in  time  under  the  captured  or 
abandoned  property  act  were  considered  in  many  instances 
after  the  bar  of  the  act  had  fallen,  and  claims  "  presented  " 
in  time  could  be  considered  after  the  bar  of  the  act  of  1874 
had  fallen. 

Reference  to  the  act  of  1849  shows  that  by  sections  8  and  4 
thereof  provision  is  made  for  the  adjustment  of  claims  under 
the  act  by  the  third  auditor  and  for  "adjudications"  and 
"judgments"  by  him.  Said  act  continued  in  force  until  it 
was  carried  into  the  Revised  Statutes  with  some  alteration 
of  arrangement.  The  Revised  Statutes  were  confined  to 
statutes  which  had  been  enacted  prior  to  December  1,  1873, 
and  acts  passed  subsequently  to  that  date  were  to  be  given 
"  effect  as  subsequent  statutes  and  as  repealing  any  portion 
of  the  revision  inconsistent  therewith."  Section  5601,  Re- 
vised Statutes. 

The  act  of  June  22,  1874,  does  not  mention  section  3482 
of  the  Revised  Statutes,  and  does  mention  the  first  section  of 
the  act  of  1849,  for  the  obvious  reason  that  when  the  bill 
was  introduced  in  Congress,  and  probably  when  it  was  en- 
acted into  law,  the  revision  of  the  statutes  had  not  been  en- 
acted. The  act  adopting  the  Revised  Statutes  was  enacted 
on  June  22, 1874,  but  the  revision  carried  the  first  section  of 
the  act  of  1849  into  the  Revised  Statutes  as  section  3482.  and 
it  follows  that  the  act  of  1874  amended,  for  the  reasons 
stated,  section  3482  of  the  Revised  Statutes,  but  only  so  far 
as  said  section  had  any  bearing  on  the  subject  matter  of  the 
act  of  1874. 

Section  277  of  the  Revised  Statutes  contains  the  revision 
of  sections  3  and  4  of  the  act  of  1849.    A  reason  for  their 
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revision  may  be  found  in  the  act  of  July  28, 1866, 14  Stats., 
327.  Bogerfo  case,  3  C.  Cls.,  22.  It  follows  that  while 
claims  arising  before  the  revision  must  have  been  presented 
in  the  first  instance  to  the  third  auditor  (Grant  case,  1  C. 
Cls.,  61,  66),  the  revision  itself  by  section  277  made  a  mate- 
rial change  so  far  as  the  jurisdiction  of  this  court  is  con- 
cerned, and  claims  under  the  act  of  1849,  as  revised  in  the 
revision,  could  be  presented  in  the  first  instance  to  this  court; 
and  this  court  could  take  jurisdiction  of  a  claim  under  the 
act  of  1849  or  section  3482  of  the  Revised  Statutes  because 
the  claim  was  founded  upon  a  law  of  Congress. 

What,  then,  is  the  effect  of  the  second  section  of  the  act  of 
1874  upon  claims  arising  under  the  first  section  of  the  act  of 
1849  or  section  3482  of  the  Revised  Statutes?  Literally  con- 
strued, said  second  section  inhibits  the  consideration  of  claims 
which  shall  not  have  been  u  presented  "  prior  to  January  1, 
1876.  "  No  claims  under  said  section  "  (the  first  section  of 
the  act  of  1849)  "shall  be  considered  unless  presented'9 
within  the  time  stated,  is  the  language  of  an  act,  which  at 
the  same  time  authorizes  by  the  rule  of  legislative  construc- 
tion of  the  prior  act  and  a  broadening  of  the  right  thereto- 
fore given  claimants,  recoveries  which  could  not  have  been 
had  but  for  the  act.  The  application  of  a  literal  and  too 
strict  construction  of  said  section  leads  to  a  singular  condi- 
tion in  which  the  statute  of  1849  or  the  corresponding  sec- 
tions of  the  Bevised  Statutes  would  be  left  If  the  first  sec- 
tion of  that  act — section  3482,  Bevised  Statutes — was  re- 
pealed by  said  provision,  the  remaining  sections  of  the  act 
of  1849  to  be  found  in  the  Bevised  Statutes  continued  in 
effect,  and  while  in  that  state  of  the  law  provision  would  be 
made  for  a  number  of  losses,  in  some  cases  by  civilians  (sec. 
3487,  Bevised  Statutes),  losses  sustained  in  battle  would  not 
be  provided  for.  The  long-established  policy  of  Congress 
to  provide  for  loss  of  horses  in  battle,  which  culminated  in 
the  act  of  1849,  would  be  thus  struck  down  in  1874,  while 
minor  features  of  the  act  of  1849  would  be  continued  in 
existence. 

We  must  recognize  the  right  of  Congress  to  deal  with  the 
subject  as  they  deem  proper,  and  must  give  effect  to  the  law 


52  c.  cit.]  Grlftis  v.  U.  S.  185 

Optaloa   of   the   Coart. 

as  they  enact  it,  but  we  are  not  confined  to  an  interpretation 
which  would  carry  the  statute  beyond  its  purposes  or  the 
intention  of  the  lawmakers  where  one  can  be  found  that 
gives  full  effect  to  the  law  as  passed. 

u  It  is  undoubtedly  the  duty  of  the  court  to  ascertain  the 
meaning  of  the  legislature  from  the  words  used  in  the  statute 
and  the  subject  matter  to  which  it  relates,  and  to  restrain 
its  operation  within  narrower  limits  than  its  words  import 
if  the  court  are  satisfied  that  the  literal  meaning  of  its  lan- 
guage would  extend  to  cases  which  the  legislature  never  de- 
signed to  embrace  in  it."  Lessee  of  Brewer  v.  Blougher, 
14  Pet.,  178,  198. 

That  construction  is  to  be  given  a  statute  which  will  carry 
into  effect  the  intention,  purpose,  and  object  of  the  law- 
makers. Leavenworth,  etc.,  R.  R.  Co.  v.  United  States,  92 
U.  S.,  788,  740;  Northern  Secur.  Co.  case,  198  U.  S.,  197, 
858 ;  United  States  v.  Oregon  R.  R.7 164  U.  S.,  526,  589. 

The  purpose  of  the  act  of  1874  is  obvious  when  its  history 
is  examined.  It  bears  internal  evidence  of  the  fact  that  it 
was  making  provision  for  claims  for  loss  of  horses  during 
the  Civil  War.  The  provision  regarding  horses  purchased 
in  the  insurrectionary  States  can  have  no  other  relation  than 
to  said  war.  The  report  of  the  House  committee  relative  to 
the  proposed  bill  shows  the  purpose  in  view  was  to  allow 
payment  for  horses  lost  during  that  war.  A  reason  for  the 
act  may  be  found  in  the  construction  which  the  accounting 
officers  gave  to  the  act  of  1849  if  we  may  adopt  the  view  of 
Judge  Nott  in  the  New  Mexico  horse  cases,  16  C.  Cls.,  550. 
The  court  was  there  considering  a  special  act  of  Congress 
conferring  jurisdiction  upon  this  court  of  certain  claims  on 
account  of  losses  of  horses  and  equipment  during  the  War 
of  the  Rebellion.  It  may  be  suggested  here  that  it  is  sig- 
nificant that  Congress  thought  it  necessary  to  transmit  these 
claims  by  special  act  if  the  act  of  1874  could  have  been  in- 
voked. 

Speaking  of  the  act  of  1849,  Judge  Nott  said  (p.  555)  that 
the  official  zeal  of  the  accounting  officers  had  in  many  in- 
stances applied  the  most  extraordinary  technical  renderings 
to  the  words  of  the  statute,  and  that  Congress  have  come  to 
the  aid  of  soldiers  in  sweeping  away  such  impediments.   The 
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act  of  1873  had  required  claims  for  horses  lost  prior  to  the 
1st  day  of  January,  1872,  to  be  presented  before  the  30th  day 
of  June,  1874.  The  act  of  1874  required  presentation  of  said 
claims  before  January  1, 1876.  The  act  of  1883  allowed  an- 
other year  from  the  date  of  that  act  for  the  presentation  of 
such  claims,  and  the  act  of  1888  suspended  the  limitation 
which  had  been  "imposed  by  law"  in  the  presentation  of 
claims  for  the  loss  of  horses  "  during  the  late  war  "  for  three 
years  longer.  The  said  acts  are  in  pari  materia.  The  act  of 
1888  refers  specifically  to  losses  during  said  war ;  the  act  of 
1883  declares  that  the  time  for  filing  said  claims  "  expired 
by  limitation  on  the  31st  day  of  December,  1875,"  and  it  is 
significant  that  the  last-named  date  is  the  time  limited  for 
presenting  claims  by  the  act  of  1874. 

The  Congress  were  therefore  legislating  with  regard  to  a 
specific  class  of  old  claims.  The  first  clause  of  the  act  refers 
to  horses  purchased  in  States  in  insurrection,  and  as  to  claims 
for  the  loss  of  such  horses  it  is  declared  that  the  act  of  1849 
shall  not  be  construed  to  deny  payment  because  of  their  pur- 
chase as  stated.  The  next  clause  comprehends  claims  for 
horses  purchased  as  stated,  and  all  other  claims  for  losses 
in  the  class  to  which  the  legislation  is  directed.  We  can  not 
say  that  the  limitation  of  the  act  refers  .to  the  claims  for  loss 
of  horses  which  had  been  purchased  in  said  States  and  does 
not  refer  to  a  subsequent  part  of  the  same  sentence  in  the 
act  which  broadens  a  right  of  recovery.  We  have  no  right 
to  segregate  these  clauses  in  the  act,  but  must  give  effect  to 
the  whole  of  it.  Blair  v.  Chicago,  201  U.  S.,  400,  463 ;  Mar- 
ket Co.  v.  Hoffman,  101  U.  S.,  112,  115.  By  construing  the 
act  of  1874  with  reference  to  its  subject  matter  and  in 
view  of  the  considerations  to  which  we  have  adverted,  a 
proper  conclusion  can  be  reached  that  effectuates  the  entire 
act.  That  conclusion  is  that  the  legislation  was  intended  to 
apply  to  a  specific  class  of  claims  which  had  already  arisen 
and  to  provide  rules  under  which  said  claims  could  be  deter- 
mined. They  belong  to  the  same  general  class  that  were 
afterwards  referred  to  in  the  act  of  1888  as  claims  for  losses 
u  during  the  late  war." 
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It  was  clearly  competent  for  Congress  to  afford  a  broader 
measure  of  relief  for  such  claims  than  they  could  have  under 
the  act  of  1849  alone.  By  confining  the  act  to  the  particular 
claims  we  can  give  full  effect  to  it.  As  to  said  old  claims,  the 
act  is  applicable,  but  as  to  claims  arising  subsequent  to  Jan- 
uary 1,  1876,  the  act  did  not  apply.  It  expired  on  the  31st 
day  of  December,  1875.  The  act  of  1849  was  the  law  under 
which  claims  for  losses  could  be  presented,  and  by  the  act  of 
1874  Congress  prescribed  a  rule  of  construction  under  which 
the  payment  of  the  specific  class  of  claims  could  be  secured. 
That  rule  was  a  broader,  a  more  liberal  one  than  the  claim- 
ants could  have  had  under  the  act  of  1849,  but  none  of  the 
claims  so  provided  for  could  be  considered  unless  presented 
within  the  period  limited  by  the  act.  It  was  thus  an  exten- 
sion of  a  right  to  present  claims,  and  it  limited  the  time  for 
presenting  them,  and  at  the  same  time  it  prescribed  a  rule 
for  their  consideration.  For  the  purposes  of  the  act  of  1874 
and  the  claims  contemplated  by  that  act  a  stated  construction 
was  to  be  adopted,  but  when  the  time  for  presenting  those 
claims  had  expired  the  act  could  not  affect  other  claims. 

For  purposes  of  the  act  of  1874  section  3482  of  the  Re- 
vised Statutes  was  amended,  but  after  the  act  of  1874  had 
expired  by  its  limitation  section  3482  of  the  Revised  Statutes 
continued  in  force  unaffected  by  the  act  of  1874.  The  last- 
named  act  was  not  intended  to  be  permanent  legislation.  Re- 
lating as  it  did  to  a  specific  subject,  the  act  can  be  accepted 
as  an  exception  to  the  general  act  on  the  subject  of  losses  of 
horses  and  as  affecting  the  latter  only  to  the  extent  of  any 
repugnancy  between  the  two.  Crane  v.  Reeder,  22  Mich., 
322,  334;  Wood's  case,  16  Pet.,  342,  363.  Section  3482  had 
general  and  prospective  application,  and  the  act  of  1874  ap- 
plied to  special  cases  for  a  definite  period.  In  Rogers'  case 
185  U.  S.,  83,  36  C.  Cls.,  266,  the  following  language  from 
the  opinion  in  Crane  v.  Reeder,  supra,  is  approved :  "  Where 
there  are  two  acts  or  provisions,  one  of  which  is  special  and 
particular,  and  certainly  includes  the  matter  in  question,  and 
the  other  general,  which,  if  standing  alone,  would  include 
the  same  matter  and  thus  conflict  with  the  special  act  or  pro- 
vision, the  special  must  be  taken  as  intended  to  constitute  an 
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exception  to  the  general  act  or  provision,  especially  when 
such  general  and  special  acts  or  provisions  are  contem- 
poraneous, as  the  legislature  is  not  to  be  presumed  to  have 
intended  a  conflict9'  Certainly  when  the  exception  or 
amendment,  be  it  called  the  one  or  the  other,  had  expired  by 
its  own  limitation  the  general  law  on  the  subject  was  not  af- 
fected unless  the  intention  to  limit  or  repeal  the  general  law 
is  plain.  For  a  distinct  purpose  a  right  was  created  and  lim- 
ited in  duration,  and  during  the  limited  period  it  broadened 
a  prior  right  as  applicable  to  a  specific  class  of  claims,  but 
when  it  ceased  to  be  operative  on  December  31,  1875,  the 
older  act  to  which  it  referred  continued  in  full  force  and 
effect  as  brought  forward  into  the  Revised  Statutes.  Fur- 
ther extensions  of  time  for  presenting  claims  belonging  to 
said  class  were  made  by  the  acts  of  1883  and  1888  for  the 
periods  limited  by  them  respectively;  and  if  it  be  conceded 
that  said  acts  revived  the  act  of  1874  it  was  revived  for  lim- 
ited times  and  for  a  special  purpose. 

We  turn  our  attention  to  the  decisions  of  the  court  relative 
to  said  question.  Several  cases  are  cited — namely,  Thomas's 
case,  16  C.  Cls.,  522 ;  lrby's  case,  18  C.  Cls.,  261 ;  Bardie's 
case,  39  C.  Cls.,  252 ;  and  Cox's  case,  41  C.  Cls.,  86.  We  shall 
consider  each  of  them. 

The  Thomas  case,  decided  in  1881,  was  an  action  brought 
in  1880  to  recover  for  the  loss  of  a  horse  during  the  Civil 
War.  By  an  amendment  to  the  petition  it  was  made  to 
appear  that  the  claim  had  been  presented  to  the  Third 
Auditor  in  June  1875,  and  he  had  not  acted  thereon.  The 
petition  as  amended  accordingly  averred :  "  That  this  claim 
was  prior  to  the  1st  day  of  January,  1876,  to  wit,  on  the  21st 
day  of  June,  1875,  presented  to  the  Third  Auditor,  who  has 
not  acted  upon  the  same."  This  quotation  is  made  to  empha- 
size the  fact  of  its  materiality  in  the  court's  decision.  An- 
swering the  contention  that  the  second  section  of  the  act  of 
1874  barred  consideration  of  the  claim  a unless  presented" 
pr.or  to  January  1,  1876,  that  the  claim  was  not  presented, 
and  hence  that  the  court  was  without  jurisdiction,  the  court 
sr,ys:  "This  point  is  disposed  of  by  an  amendment  to  the 
petition  allowed  by  the  court  averring  that  the  claim  was 
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presented  to  the  Third  Auditor  on  the  21st  June,  1875."  It 
was  held  that  said  presentation  kept  the  claim  alive  and  was 
sufficient  to  meet  the  requirement  of  the  statute.  It  is  to  be 
noted  that  suit  was  brought  well  within  six  years  from  the 
tone  the  claim  was  presented. 

Upon  the  facts  found  there  could  be  no  doubt  of  the  court's 
jurisdiction  of  the  case,  and  when  the  facts  of  the  case  are 
kept  in  view  the  conclusions  of  the  court  are  quite  clear. 
Waiving  any  consideration  of  the  effect  of  said  second  sec- 
tion, the  court  construed  the  act  of  1874  as  doing  away  with 
the  limited  specifications  of  cases  in  the  act  of  1819,  and  held 
that  the  court  had  jurisdiction  because  the  claim  was  founded 
upon  a  law  of  Congress,  and,  further,  that  the  revision  of  the 
statutes  whereo^  the  third  and  fourth  sections  of  the  act  of 
1849  became  section  277  of  the  Revised  Statutes  made  a 
material  change  in  the  procedure  which  had  formerly  ob- 
tained «*nd  did  not  oust  the  court's  jurisdiction.    The  court 
therefore  declares  that  uir*  every  view  we  affirm  our  juris- 
diction of  claims  of  this  kind  " — an  expression  which  is  en- 
tirely consistent  with  the  view  that  said  claim  was  of  the 
*  kind"  contemplated  by  the  act  of  1874;  was  a  claim  origi- 
nating in  the  Civil  War,  and  under  the  facts  had  met  all 
the  requirements  of  both  sections  of  the  act  of  1874.    There 
could  be  no  doubt  of  the  court's  jurisdiction  in  a  case  fall- 
ing within  section  S482,  because  of  the  effect  of  section  277, 
nor  could  there  be  any  doubt  of  the  court's  jurisdiction  under 
section  3482  as  amended  by  the  act  of  1874  so  long  as  the 
statute  of  limitations  of  six  years  was  not  a  bar.    The  court 
evidently  had  in  mind  the  distinction  between  jurisdiction 
and  a  right  of  recovery  under  the  facts,  because  after  affirm- 
ing its  "  jurisdiction  of  claims  of  this  kind"  the  court  con- 
cludes with  the  significant  statement:  "  Whether  the  claim- 
rnt  has  a  case  falling  within  that  jurisdiction  we  leave  far 
future  decision  whenever  the  case  shall  be  properly  brought 
before  us."    [Italics  ours.]     Certainly  it  would  not  be  af- 
firmed that  the  Thomas  case  construed  the  act  of  1874  as 
applicable  to  any  case  except  it  were  of  "  the  kind  "  there  con- 
sidered when  the  court  expressly  waived  consideration  of  the 
second  section  of  that  act  in  stating  that  "  this  point  is  dis- 
posed of  by  an  amendment  of  the  petition." 
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Claimant's  counsel  in  this  case,  who  was  also  counsel  in 
the  Thomas  case,  very  properly  says  in  his  brief : "  The  point 
being  out  of  the  case  the  court  did  not  decide  it,  and  it  is 
hard  to  see  how  the  decision  of  the  case  can  be  cited  as  bear- 
ing  upon  a  point  not  in  it9' 

The  Irby  case  resulted  in  a  dismissal  of  the  petition.  It 
was  brought  in  this  court  on  the  19th  day  of  June,  1880,  and 
involved  a  claim  originating  in  the  Civil  War.  It  went  off 
because  of  want  of  proof  of  ownership,  but  it  was  added  in 
the  opinion  that  if  claimant  had  a  horse  it  was  not  lost  by 
any  exigency  of  the  military  service.  That  case  does  not 
mention  or  discuss  the  second  section  of  the  act  of  1874.  The 
court  describes  the  suit  as  one  brought  under  the  act  of  1849 
as  amended  by  the  act  of  June  22, 1874,  and  says  that  in  the 
Thomas  case  "  we  considered  the  power  of  this  court  to  take 
jurisdiction,  under  the  above-mentioned  acts,  of  claims  of 
this  description,  and  affirmed  the  right  of  soldiers  to  recover 
here  payment  for  losses  of  horses  '  in  any  case '  where,  with- 
out fault  or  negligence  on  their  part, '  the  loss  resulted  from 
any  exigency  or  necessity  of  the  military  service.'"  The 
Chief  Justice  wrote  the  opinions  in  both  of  said  cases,  and 
his  reference  to  "  claims  of  this  description  "  in  the  Irby  case 
evidently  has  relation  to  the  "claims  of  this  kind"  con- 
sidered in  the  Thomas  case.  The  effect  of  said  second  section 
is  not  considered  in  the  Irby  case,  and  under  its  facts  it  was 
one  of  the  claims  alleged  to  have  arisen  during  the  Civil  War. 
It  was  not  necessary  to  consider  said  second  section,  because 
under  no  condition  could  there  have  been  a  recovery  under 
the  facts. 

The  Hardie  case  was  decided  in  1904  and  involved  the 
loss  of  a  horse  by  an  officer  by  reason  of  injuries  sustained 
on  a  transport  bound  for  Manila  in  August,  1900.  The  court 
thus  states  the  case :  "  The  claim  is  made  under  section  3482 
of  the  Bevised  Statutes  as  amended  by  the  act  of  June  22, 
1874,  1  Supp.  Rev.  Stat,  37.  It  is  contended  by  the  coun- 
sel for  the  defendants  that  no  recovery  can  be  allowed  in 
this  case  because  of  the  provisions  of  the  act  of  January  9, 
1883."  The  court  then  proceeds  to  consider  and  answer  the 
said  contention.    It  cites  and  quotes  from  the  Irbv  and 
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Thomas  cases — from  the  former  as  to  what  the  claimant  was 
required  to  prove  and  from  the  latter  the  expression  relative 
to  the  meaning  of  the  act  of  1874  there  considered. 

The  Cox  case  was  decided  in  1906  and  involved  the  loss 
of  a  horse  which  had  been  killed  during  the  Cuban  War 
under  somewhat  peculiar  circumstances.  The  claimant  was 
an  assistant  surgeon  and  a  mounted  officer  on  duty  with  his 
regiment  in  the  trenches  before  Santiago.  Becoming  fright- 
ened by  a  raging  storm  on  the  night  of  July  11  the  horse 
had  escaped  from  the  picket  line  and  wandered  into  a  field 
lying  between  the  United  States  troops  and  the  Spanish 
army.  "While  there  it  was  mistaken  by  our  troops  as  be- 
longing to  the  enemy  and  was  shot  and  wounded  so  severely 
that  it  was  afterwards  killed  by  order  "  of  the  colonel  com- 
manding the  regiment.  The  opinion  states :  "  The  claimant 
seeks  to  recover  in  this  case  for  the  loss  of  the  horse  under 
section  8482  of  the  Revised  Statutes,  as  amended  by  the  act 
of  January  22,  1874,  1  Supp.  Rev.  Stat,  37."  It  was  held 
that  the  horse  was  lost  in  an  exigency  of  the  military  service 
and  the  Hardie  case  was  followed.  It  is  not  apparent  why 
the  claimant  could  not  have  recovered  under  the  act  of  1349 
without  the  aid  of  the  act  of  1874.  PowelTs  case,  1  C.  Cls., 
400. 

It  is  manifest  that  in  neither  the  Hardie  case  nor  the  Cox 
case  is  there  any  discussion  of  the  second  section  of  the  act 
of  1874.  In  the  former  the  contention  made  and  considered 
turned  upon  the  act  of  1883,  and  in  the  latter  case  the  same 
contention  is  considered,  with  the  added  suggestion  that  the 
act  of  1885  affected  section  3482  of  the  Revised  Statutes. 
While  both  cases  refer  to  section  3482  as  amended,  the  refer- 
ence is  alike  in  each  case,  as  we  have  quoted,  to  that  section 
44  as  amended  by  the  act  of  June  22, 1874, 1  Supp.  Rev.  Stat., 
87,"  except  that  the  Cox  case  gives  the  date  January  22  in* 
stead  of  June.  Both  references  are  the  same,  to  u  1  Supp. 
Rev.  Stat.,  37."  When  that  reference  is  examined  it  will  be 
seen  that  the  supplement  does  not  set  out  the  second  section 
of  the  act  of  1874,  but  states  in  brackets  that  it  was  "  super- 
seded "  by  the  acts  of  1888  and  1888.  The  supplement  to  the 
Revised  Statutes  was  authorized  in  1880,  but  it  has  not  the 
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effect  of  the  authorized  revision,  which  became  effective  as 
of  December  1,  1873. 

The  Hardie  case  contains  no  reference  to  said  second  sec- 
tion. It  does  not  consider  that  section.  The  defendants 
did  not  refer  the  court  to  the  second  section,  but  did  contend 
that  the  court's  jurisdiction  was  ousted  by  the  act  of  1883. 
It  was  apparently  assumed  that  "  1  Supp.  Rev.  Stat.,  37," 
contained  all  that  was  material  in  the  act  of  1874,  but  that 
such  an  assumption  is  erroneous  is  clearly  seen  when  the 
whole  act  is  read.  We  therefore  find  that  the  Thomas  case 
expressly  pretermitted  any  consideration  of  the  effect  of  said 
second  section  because  not  involved  under  the  averments  of 
the  amended  petition ;  that  the  Irby  case  did  not  consider  it ; 
and  that  both  of  these  cases  involved  claims  which  arose  dur- 
ing the  Civil  War  and  were  of  the  kind  or  class  which  Con- 
gress had  in  contemplation  when  the  act  of  1874  was  before 
them  and  was  passed.  The  Cox  case  followed  the  Hardie 
case,  which  was  rested  upon  the  Thomas  and  Irby  cases  but 
involved  a  claim  which  was  not  of  the  kind  or  class  con- 
templated by  the  act  of  1874  and  involved  in  the  Thomas 
and  Irby  cases. 

Many  judgments  have  been  awarded  by  this  court  upon 
claims  for  loss  of  horses  caused  by  some  exigency  of  the 
military  service,  and  these  judgments  have  been  awarded 
upon  the  authority  of  the  Hardie  case.  In  the  instant  case 
the  judgment  was  asked  because  of  that  case.  Shall  the 
Hardie  case  be  followed  f  It  is  forcefully  argued  by  claim- 
ants counsel  that  the  principle  of  stare  decisis  should  be  ap- 
plied, and  it  must  be  recognized  as  involving  a  serious  duty 
to  overrule  a  decision  so  long  followed.  But  no  property 
right  is  involved  and  no  vested  right  is  affected  by  a  ruling 
in  this  case  that  differs  from  that  in  the  Hardie  case.  It 
has  been  said  that  an  opinion  is  no  authority  for  what  is 
not  mentioned  in  it  and  what  does  not  appear  to  have  been 
suggested  to  the  court  rendering  it.  Knight  v.  St.  Louis, 
etc.,  Co.,  40  111.  App.,  471;  141  111.,  110;  Donner  v.  Palmer, 
81  Cal.,  500;  Gage  v.  Parker,  178  111.,  455;  Larson  v.  Bank 
(Nebr.),  92  N.  W.,  729.  But  the  rule  of  stare  decisis  should 
apply  in  the  same  court  and  its  decisions  be  adhered  to  in 
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subsequent  cases  unless  there  is  something  manifestly  errone- 
ous therein.  A  mere  doubt  of  the  accuracy  of  the  decision 
is  not  sufficient  to  authorize  a  departure  from  it  after  it  has 
been  long  followed  in  similar  cases.  But,  as  said  by  Chief 
Justice  Marshall,  "  It  is  a  maxim  not  to  be  disregarded  that 
general  expressions  in  every  opinion  are  to  be  taken  in  con- 
nection with  the  case  in  which  those  expressions  are  used. 
If  they  go  beyond  the  case,  they  may  be  respected,  but  ought 
not  to  control  the  judgment  in  a  subsequent  suit  when  the 
very  paint  is  presented  for  decision"  [Italics  ours.] 
Cohens  v.  Virginia,  6  Wheat,  264,  399.  As  we  have  shown, 
the  point  we  have  to  consider  was  pretermitted  in  the 
Thomas  case;  it  was  not  material  nor  referred  to  in  the  Irby 
case.  It  was  not  suggested  to  nor  considered  by  the  court 
in  the  Hardie  and  Cox  cases.  In  United  States  v.  More,  8 
Cranch,  159,  172,  Chief  Justice  Marshall  said,  referring  to 
a  prior  decision :  "  No  question  was  made  in  that  case  as  to 
the  jurisdiction.  It  passed  sub  silentio  and  the  court  does 
not  consider  itself  bound  by  that  case." 

In  Snow  v.  United  States,  118  U.  S.,  346,  the  Supreme 
Court  declined  to  follow  its  decision  in  Cannon's  case,  116 
U.  S.,  55,  and  assigned  the  reason  (p.  354) :  "  The  question 
of  jurisdiction  was  not  considered  in  fact  in  that  case,  nor 
alluded  to  in  the  decision,  nor  presented  to  the  court  by  the 
counsel  for  the  United  States,  nor  referred  to  by  either  party 
at  the  argument  or  in  the  briefs." 

To  the  same  effect  is  Sanges*  case,  144  U.  S.,  310,  321; 
Cross  v.  Burke,  146  U.  S.,  82,  87.  Certainly  said  cases  fur- 
nish sufficient  authority  for  our  action  in  the  instant  case. 

A  point  is  directly  presented  to  us  which  was  not 
brought  to  the  court's  attention  in  prior  cases,  was  not 
considered  and  is  not  mentioned  in  the  Hardie  case,  and 
that  point  directly  concerns  the  existence  of  the  statute  upon 
which  plaintiff  seeks  to  predicate  a  recovery  and  involves 
jurisdiction.  We  can  have  no  doubt  that  if  the  point  had 
been  presented  the  court  must  have  declared  that  no  claim 
predicated  upon  the  provisions  of  the  act  of  1874  could  be 
considered  unless  presented  to  the  court  or  the  accounting 
officers  prior  to  January  1,  1876,  or  presented  as  authorized 
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by  the  acts  of  1883  and  1888.  The  language  of  the  second 
section  is  too  plain  to  be  misunderstood  when  referred  to 
the  provisions  of  the  first  section.  It  was  one  act  containing 
two  sentences.  It  conferred  rights,  prescribed  when  they 
could  be  asserted,  and  expressly  limited  the  time  of  their 
presentation.  Congress  declared  in  the  act  of  1883  that  the 
period  for  presenting  claims  under  the  act 'of  1874  had  ex- 
pired on  December  31,  1875.  Shall  we  find  that  the  act  is 
still  in  force,  notwithstanding  it  expired  by  its  own  limita- 
tion in  1875,  so  far  as  any  presentation  of  claims  under  it 
was  concerned?  There  is  no  rule  of  stare  decisis,  or  any 
other  rule,  that  can  justify  us  in  ignoring  the  point  we  have 
mentioned  or  in  holding  that,  while  it  has  not  been  men- 
tioned before,  the  court  must  now  declare  that  to  be  a  law 
which  is  not  a  law. 

It  is  objected  upon  this  motion  that  the  declaration  in  the 
court's  opinion  that "  we  believe  the  act  of  1849  was  intended 
to  apply  only  to  losses  in  time  of  war,  or  -other  condition 
amounting  practically  to  war,  and  not  in  times  of  peace," 
is  erroneous.  What  was  said  in  that  opinion  with  reference 
to  the  act  of  1874  in  this  connection  is  eliminated  by  the  view 
herein  expressed  as  to  the  extent  and  operation  of  that  act. 
The  plaintiff's  counsel  argues  that  nothing  in  any  of  the 
decisions  of  the  department  or  the  courts  has  been  found 
suggesting  that  claims  under  the  act  of  1849  are  limited 
to  war  losses.  We  have  been  cited  to  no  case  prior  to 
Hardie's  case  which  was  not  referable  to  war  times.  The 
fact  of  the  Philippine  insurrection  may  have  had  an  influ- 
ence in  that  case.  PaweJTs  case,  1  C.  Cls.,  400,  was  decided 
in  1865,  and  Judge  Nott  analyzes  the  act  of  1849,  showing 
eight  classes  of  claims.  Certainly  he  was  considering  claims 
for  losses  in  war  times;  in  that  case  he  concludes  that  the 
loss  was  in  battle.  The  references  in  the  act  are  to  "  battle,* 
to  "impressment,"  "capture,"  "enemy" — all  referring  to 
war  and  not  to  peace.  The  first  section  refers  to  losses  since 
June  18, 1812,  as  well  as  to  future  losses,  and  the  past  losses 
were  in  war  times,  as  we  have  shown  from  prior  acts.  The 
V olden  case,  16  C.  Cls.,  550,  was  decided  in  1881 — twenty- 
six  years  after  the  Powell  case,  and  Judge  Nott  again  wrote 
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the  court's  opinion.  He  treats  the  act  as  applying  in  time 
of  war.  He  says:  uThe  purpose  of  the  statute  was  plain 
from  the  first,  and  its  language,  interpreted  by  its  purpose, 
bears  but  one  construction  and  leads  to  but  one  conclusion." 
That  purpose,  he  says,  is  illustrated  by  the  numberless 
charter  parties  of  the  Quartermaster's  Department,  under 
which  transports  were  employed  during  the  Civil  War, 
namely,  the  "  war  risk  to  be  borne  by  the  United  States,  the 
marine  risk  to  be  borne  by  the  owners."  He  declares  that  the 
purpose  of  the  act,  so  far  as  it  relates  to  officers  or  men 
furnishing  their  own  horses,  is  "twofold  and  exceedingly 
simple — to  enable  the  Government  to  hire  horses  at  low  rates, 
to  apportion  the  risk  between  the  officer  and  the  Govern- 
ment" He  says  that  a  similar  purpose  runs  through  all 
of  the  legislation  which  relates  "  to  this  incident  of  warfare  " 
since  the  War  of  1812.  Speaking  in  general  terms  of  the 
obligations  which  said  statute  casts  upon  the  Government, 
Judge  Nott  states,  among  others,  that  the  Government  as- 
sumes "  all  war  risks  concerning "  the  horse  of  the  soldier, 
and,  conversely,  that  the  owner  assumes  all  "  ordinary  risks 
analogous  to  the  stipulation  in  the  charter  parties  that  the 
marine  risk  shall  be  borne  by  the  owners."  If  what  has  been 
said  does  not  make  clear  that  Judge  Nott's  view  was  that  the 
act  of  1849  relates  to  war  or  conditions  of  war,  and  that  the 
risk  which  the  Government  takes  is  "  war  risk,"  a  further 
quotation  from  the  opinion  in  Ydldez  case,  supra,  is  appro- 
priate. It  is  said  (p.  555) :  "  Moreover,  it  is  manifest  that 
if  the  owners  of  such  horses  had  to  bear  military  risks  proper 
it  would  lead  to  a  state  of  things  prejudicial  to  the  military 
service.  Men  would  refuse  to  expose  their  horses  or  would 
evade  doing  so,  and  many  a  man  who  would  scorn  to  rwit 
away  on  his  own  account  would  deem  it  a  sufficient  justifica- 
tion that  he  could  not  afford  to  lose  his  horse."  (Italics 
ours.)  Certainly  the  reason  assigned  has  no  application  in 
times  of  peace.  Similar  views  are  indicated  in  Crispvn  case, 
16  C.  Cls.,  559. 

In  Guttman  and  Stuarfs  case,  6  C.  Cls.,  Ill ;  18  Wall.,  84, 
the  Supreme  Court  considers  a  claim  propounded  under  the 
second  section  of  the  act  of  1849,  and  says  (p.  89)  that  the 
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"military  service ". contemplated  by  the  second  section  "is 
the  same  as  that  spoken  of  in  the  first  section,  to  wit,  in 
battle,  or  service  as  soldiers  under  the  command  of  officers 
of  the  Army.  The  destruction,  abandonment,  or  capture 
is  that  of  the  same  enemy,  to  wit,  an  organized  hostile  force." 
It  is  said  in  that  case  that  the  act  of  1849  was  intended  as 
indemnity  of  those  engaged  in  the  actual  military  service, 
"  that  is,  for  enlisted  men  while  in  the  performance  of  their 
duties  as  such."  The  claimants  sought  compensation  for 
losses  occasioned  by  an  attack  by  hostile  Indians  while  they 
were  transporting  military  supplies  in  1864  under  contract 
One  of  the  questions  presented  was  whether  the  property  at 
the  time  of  its  capture  was  "in  the  military  service."  It 
was  held  that  it  was  not.  The  court  says  (p.  88) :  "A  con- 
tractor or  carrier  is  in  no  sense  a  soldier.  In  no  just  sense 
is  he  engaged  in  war,  although  he  may  transport  the  articles 
used  in  war.  He  carries  forth  and  he  carries  back  supplies 
and  stores  for  those  who  are  engaged  in  war,  but  takes  no 
personal  part  in  it."  In  thus  referring  the  statute  to  per- 
sons and  property  in  the  u  actual  military  service,"  and 
denying  relief  because  the  contractor  was  in  no  just  sense 
u  engaged  in  war,"  the  conclusion  is  deducible  that  the  Su- 
preme Court  regarded  the  act  as  operative,  only  in  cases 
arising  from  war  or  conditions  of  war.  If  that  was  the 
purpose  and  intention  of  the  act  it  make  no  difference  in  its 
application  that  some  of  its  provisions,  taken  by  themselves, 
could  be  applied  alike  in  times  of  war  or  of  peace.  The 
general  purpose  of  the  act  must  prevail. 

The  Hardie  case  can  not  be  regarded  as  an  authority  bind- 
ing upon  the  court  upon  the  question  of  the  effect  of  the 
act  of  1874.    That  act  has  long  since  expired. 

The  plaintiff  makes  a  motion  to  be  allowed  to  amend  his 
petition  so  ap  to  claim  under  the  act  of  March  3,  1885,  28 
Stats.,  350,  in  the  event  the  court  adheres  to  its  ruling  that 
he  can  not  recover  upon  the  claim  as  originally  made. 

We  decided  in  Newcomber^s  case,  51  C.  Cls.,  408,  that 
claims  under  the  act  of  1885  must  have  been  presented  to 
the  accounting  officers  within  two  years  from  the  occurrence 
of  the  loss,  as  provided  in  the  statute.    We  there  said  that 
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"the  rule  must  therefore  be  that  unless  the  claim  is  pre- 
sented to  the  proper  accounting  officers  'within  two  years 
from  the  occurrence  of  the  loss  or  destruction'  this  court 
is  without  authority  to  afford  relief."  The  authorities  for 
this  ruling  are  reviewed  in  the  Newcomber  case.  As  bearing 
upon  it  we  cite  the  Grant  case,  1  C.  Cls.,  61,  where  it  was 
contended  that  the  claim  sued  upon  came  within  the  second 
section  of  the  act  of  1849.  The  court  says  (p.  66) :  "  But 
waiving  all  construction  of  this  law,  if  the  petitioner  seeks 
redress  under  it,  he  must  follow  its  provisions,  and  the  third 
and  fourth  sections  direct  the  manner  of  adjudication  and 
point  out  how  and  where  relief  is  to  be  obtained ;  and  until 
a  claimant  shall  have  followed  the  course  indicated,  and  been 
denied  redress,  we  can  not  consider  his  claim"  (Italics 
ours.) 

Speaking  of  the  requirements  of  the  act  of  1885,  that  the 
Government's  liability  shall  be  limited  to  such  articles  of 
personal  property  as  the  "  Secretary  of  War,  in  his  discretion, 
shall  decide  to  be  reasonable,  useful,  necessary,  and  proper 
for  such  officers  or  soldiers  while  in  quarters  engaged  in  the 
public  service  in  the  line  of  duty,"  we  said  in  the  Newcomber 
case,  supra:  "In  our  view  the  Secretary  of  War,  or  some 
one  for  him  duly  authorized,  must  make  said  decision  before 
an  action  can  be  maintained.  Until  it  is  determined  that  the 
loss  covers  articles  for  the  value  of  which  the  officers  or 
enlisted  man  may  recover,  there  is  no  basis  upon  which  it 
can  be  affirmed  that  there  is  anything  to  adjudicate.  To 
define  the  practice  it  is  added  that  we  shall  therefore  hold 
in  actions  hereafter  brought  in  this  court  claiming  under 
said  act  that  petitions  will  be  demurrable  which  fail  to  show 
that  the  articles  of  personal  property  for  which  indemnity 
is  claimed  have  been  decided  by  the  Secretary  or  under  his 
authority  to  be  of  the  character  prescribed  by  the  statute. 
Neither  the  accounting  officers  nor  this  court  are  bound  by 
the  values  as  they  may  be  ascertained  or  estimated  by  the 
department." 

We  adhere  to  the  conclusion  announced  in  that  case.  The 
record  in  the  instant  case  shows  that  the  claim  was  never  pre- 
sented to  the  auditor,  nor  is  the  action  of  the  quartermaster 
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general  with  regard  to  the  claim  at  all  analogous  to  the 
action  taken  in  Newcomber's  case.  There  the  claim  was 
under  the  facts  found  "  in  legal  effect  presented  to  the  au- 
ditor," but  we  can  not  indulge  a  practice  that  would  author- 
ize the  quartermaster  general  to  determine  that  the  claim 
would  not  be  allowed  by  the  auditor,  and,  therefore,  need  not 
be  presented,  and  then  accept  in  this  court  his  action  as 
being  in  fact  or  in  law  a  presentation  to  the  proper  account- 
ing officer.  The  reason  he  assigns  is  not  "  a  legal  excuse  for 
not  presenting  "  the  claim  as  required  by  the  act.      * 

By  its  terms  the  act  of  1885  refers  to  losses  in  times  of 
peace.  We  held  in  Sibley's  case,  49  C.  Cls.,  242,  that  the  said 
act  did  not  apply  to  claims  for  losses  of  horses.  It  was  said 
in  that  case  (p.  250) :  "  We  can  not  conceive  that  the  Con- 
gress intended  to  pay  a  man  for  a  mount  he  had  furnished, 
feed  the  same  for  him  and  care  for  it  when  it  is  injured  or 
sick,  and  then  pay  for  it  when  it  dies  under  the  circumstances 
involved  in  this  case." 

In  the  Cox  case,  supra,  some  doubt  is  apparently  expressed 
as  to  whether  the  accounting  officers  have  examined  and 
audited  the  claim  by  virtue  of  the  act  of  1885,  but  the  facts 
show  that  they  disallowed  the  claim  because  of  the  provi- 
sion of  that  act.  It  was,  however,  decided  "  that  the  juris- 
diction of  this  court  under  section  8482  of  the  Revised  Stat- 
utes "  was  not  affected  by  said  act. 

It  was  held  by  the  Comptroller  of  the  Treasury,  20  Comp. 
Dec.,  288,  that  horses  are  not  within  the  provisions  of  said 
act. 

Since,  for  the  reasons  stated,  the  plaintiff's  case  could  not 
in  any  event  be  considered  under  the  act  of  1885,  the  motion 
to  amend  will  be  overruled.  We  do  not  enter  into  a  discus- 
tion  of  the  act  of  1885,  and  leave  its  construction  for  cases 
which  call  therefor. 

To  the  extent  that  this  opinion  holds  that  section  3482  is 
still  in  force  for  the  purpose  herein  stated  the  former  opinion 
herein  is  modified. 

The  motion  for  a  new  trial  is  overruled. 

All  the  judges  concur. 
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BENJAMIN  F.  BUSH,  RECEIVER  OF  THE  RAIL- 
ROAD  AND  OTHER  PROPERTIES  OF  THE  ST. 
LOUIS,  IRON  MOUNTAIN  AND  SOUTHERN  RAIL- 
WAY  COMPANY,  v.  THE  UNITED  STATES. 

[No.  33163.    Decided  February  12, 1917.] 

On  the  Proofs. 

Land-ffrant  deductions;  transportation  of  militia. — The  contention 
that  the  railroads  were  not  entitled  to  land-grant  deductions 
for  the  transportation  of  the  Organized  Militia  because,  as 
alleged,  they  were  "  troops  of  the  United  States,"  is  disposed 
of  in  the  case  of  Alabama  Great  Southern  Railroad  Co.,  40 
C.  Cls..  522. 

Contract  rate;  party  rates. — Where  the  United  States  agreed  in  writ- 
ing with  the  plaintiff  to  transport  certain  officers  and  men  at 
a  specified  rate,  and  the  railroad  had  previously  put  into 
effect  a  one-way  party  tariff  lower  in  rate,  the  defendants 
can  not  take  advantage  of  the  lower  rate  where  it  appears 
that  they  did  not  apply  for  the  same  and  did  not  comply  with 
any  of  the  conditions  stated  as  necessary  in  order  to  obtain 
said  lower  rate.  The  United  States  are  as  much  bound  by 
the  terms  of  a  contract  as  is  an  individual. 

The  Reporter's  statement  of  the  case : 

Mr.  William  E.  Harvey  for  the  plaintiff.  King  <fe  King 
were  on  the  briefs. 

Messrs.  Horace  8.  Whitman  and  William  F.  Norris,  with 
whom  was  Mr.  Assistant  Attorney  General  Huston  Thomp- 
son, for  the  defendants. 

Hat,  Judge,  reviewing  the  facts  found  to  be  established, 
delivered  the  opinion  of  the  court: 

This  is  a  suit  brought  by  the  plaintiff  to  recover  from  the 
United  States  land-grajit  deductions  on  transportation  of 
men  of  the  Arkansas  National  Guard  or  Organized  Militia 
of  that  State,  to  and  from  a  camp  of  instruction ;  and,  second, 
to  recover  from  the  defendants  deductions  made  by  them, 
which  deductions  were  made  upon  the  assumption  that  the 
defendants  had  a  right  under  a  contract  with  the  plaintiff  to 
the  rates  of  a  special  tariff  of  the  plaintiff. 
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As  to  the  first  contention  of  the  defendants,  it  is  controlled 
by  the  decision  of  .this  court  in  the  case  of  Alabama  Qreat 
Southern  R.  R.  Co.,  49  C.  Cls.,  522.  That  case  held  that  the 
United  States  was  not  entitled  to  apply  land-grant  deduc- 
tions to  the  transportation  of  the  Organized  Militia  of  the 
States,  for  the  reason  that  the  Organized  Militia  or  Na- 
tional Guard  of  the  States  were  not  troops  of  the  United 
States.  We  think  that  case  was  rightly  decided  and  there- 
fore the  plaintiff  is  entitled  to  recover  from  the  defendants 
the  amount  of  the  land-grant  deductions  made  by  them  in 
the  settlement  of  the  accounts  of  the  plaintiff  with  the 
defendants. 

The  facts  as  to  the  second  contention  of  the  defendants  are 
that  on  the  20th  day  of  July,  1912,  the  plaintiff  made  an 
agreement  in  writing  with  the  defendants,  by  which  the 
plaintiff  agreed  to  transport  a  certain  number  of  officers  and 
men  of  the  Arkansas  Organized  Militia  from  certain  point* 
on  its  line  of  railway  to  a  camp  of  instruction  at  the  rates 
set  out  in  detail  in  said  agreement.  It  was  also  specified  in 
said  agreement  as  follows:  "The  above  rates  are  net  cash 
and  not  subject  to  further  deductions  unless  it  be  subse- 
quently found  that  they  are  in  excess  of  regular  tariff  rates, 
less  land-grant  or  other  lawful  deductions  to  which  the  Gov- 
ernment is  entitled;  then  the  lower  rate  will  govern  in  the 
settlement."  The  plaintiff  had  established  a  one-way  party 
tariff,  issued  May  8,  1912,  which  rate  was  lower  than  that 
provided  for  in  the  contract  between  the  parties.  Attached 
to  this  special  rate  was  this  condition :  "  Fares  shown  in  this 
tariff  apply  only  when  tickets  are  purchased  before  getting 
on  train." 

The  defendants  claim  that  they  are  entitled  to  deduct  from 
the  claim  of  the  plaintiff  the  difference  between  this  special 
rate  and  the  rate  agreed  upon  by  the  parties  in  their  written 
agreement,  and  insist  that  this  rate  comes  within  the  mean- 
ing of  the  words  " regular  tariff  rates"  mentioned  in  the 
contract. 

The  tariff  above  referred  to  was  a  special  tariff.  In  order 
to  take  advantage  of  it  certain  conditions  had  to  be  com- 
plied with.    It  does  not  appear  that  the  defendants  complied 
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with  any  of  these  conditions.  The  defendants  did  not  apply 
to  the  plaintiff  for  these  special  rates.  On  the  contrary,  with 
full  knowledge,  or  at  least  charged  with  knowledge  that 
there  were  such  rates,  the  United  States  chose  not  to  apply 
for  them,  but  to  enter  into  a  written  contract  with  the  plain- 
tiff whereby  other  rates  were  fixed.  It  is  too  late  now  for 
the  United  States  to  undertake  to  profit  by  deducting  from 
the  plaintiff's  claim  the  difference  in  the  rates.  It  is  difficult 
to  understand  why  the  defendants  should  be  given  any 
greater  consideration  than  any  other  party  to  a  contract.  It 
will  not  be  said  that  if  this  same  contract  had  been  made 
with  a  private  individual  that  he  could  have  broken  it,  and 
insisted  upon  a  lower  rate,  when  he  had  never  applied  for  it, 
and  never  even  complied  with  the  conditions  which  were 
published  to  the  world  and  which  were  necessary  to  be  com- 
plied with  in  order  that  he  might  benefit  by  them.  The 
United  States  is  in  no  better  position.  Indeed,  when  the 
United  States  enters  into  a  contract  they  are  as  much  bound 
by  its  terms  as  is  an  individual.  Demmg's  case,  1  C.  Cls., 
190,  191;  Wilson's  case,  11  id.,  613,  520;  Southern  Pacifo 
Co.'s  case 9  28  id.,  77 ;  Lyons'  case,  30  id.,  353,  360 ;  County  of 
Clay  v.  Society  for  Savings,  104  U.  S.,  586.  We  do  not  think 
that  the  plaintiff  should  suffer  or  lose  under  this  contract, 
and  it  is  entitled  to  recover  the  full  amount  sued  for. 


MAKYLAND  CASUALTY  COMPANY  v.  THE 

UNITED  STATES.* 

[No.  33191.    Decided  February  12,  1917.] 

On  the  Proofs. 

Excise  taw;  statutes.— Thin  is  a  suit  for  the  recovery  of  certain  excise 
and  income  taxes  collected  under  the  acta  of  August  5,  1909, 
36  Stat,  112,  and  October  3,  1918,  88  Stat,  172. 

Net  faoome. — Under  the  statutes,  supra,  the  taxes  levied  upon  "  net 
income  received  "  was  intended  to  include  only  the  receipt  of 
actual  cash  and  did  not  Include  contemplated  revenue  due 
and  unpaid,  and  the  term  "  net  income  accrued  "  did  not  in- 
clude that  which  did  not  exist  except  on  paper. 


•  Poet,  p.  28S. 


202  December  Term,  1916-17.  iwc.cis. 

Principal  and  agent. — The  system  of  accounting  adopted  by  plaintiff 
which  allowed  two  months  to  local  agencies  in  which  to  re- 
port their  cash  premium  receipts  to  the  home  office,  In  view 
of  the  regulations  of  the  Commissioner  of  Internal  Revenue, 
does  not  clearly  reflect  the  company's  income,  as  a  greater 
portion  of  the  premiums  listed  as  due  or  unpaid  have  been 
paid  to  the  agents  which  is  equivalent  to  payment  to  the 
principal. 

Reserve  fund*. — The  exemption  stated  of  "  net  additions  "  to  reserve 
funds  was  only  intended  to  cover  such  additions  as  were  re- 
quired by  law  and  not  such  as  business  prudence  suggested. 

Same;  income. — The  sums  released  from  reserve  funds  are  not  exempt 
from  taxation  as  reserve  funds,  for  when  they  cease  to  be  re- 
serve funds  they  are  then  income  and  subject  to  taxation  as 
"income  from  all  sources." 

The  Reporter's  statement  of  the  case. 

Mr.  A.  R.  Serven  for  the  plaintiff.  Serven  dk  Joyce  were 
on  the  briefs. 

Mr.  George  M.  Anderson,  with  whom  was  Mr.  Assistant 
Attorney  General  Huston  Thompson,  for  the  defendants. 

By  the  act  of  August  5,  1909,  a  special  excise  tax  was  im- 
posed upon  the  privilege  of  carrying  on  business  by  corpora- 
tions. It  was  in  reality  a  license  to  carry  on  business.  The 
amount  of  the  tax  or  license  was  fixed  for  insurance  com- 
panies at  one  per  centum  upon  the  entire  net  income  over  and 
above  five  thousand  dollars  received  by  it  from  all  sources 
during  the  calendar  year,  exclusive  of  dividends  on  stocks  in 
other  companies  subject  to  the  same  tax.  It  did  not  mean 
that  this  license  or  tax  must  be  collected  upon  any  particular 
part  of  the  income,  but  that  the  company  must  pay  that 
amount  for  carrying  on  its  business.  It  was  in  the  nature  of 
a  standard  fixing  the  amount  of  the  license  the  company 
should  pay.  For  instance,  there  was  a  tax  upon  net  premi- 
ums received  during  the  year,  but  that  did  not  mean  that 
the  tax  should  be  paid  out  of  such  premiums.  It  meant  that 
the  company  should  pay  a  license  equal  in  amount  to  the  net 
premiums  received  for  that  year  less  expenses,  etc.  Whether 
such  premiums  were  paid  in  cash  or  in  deferred  payments 
was  immaterial.  The  company  was  simply  paying  for  the 
privilege  of  carrying  on  business  a  sum  equal  to  the  amount 
of  its  business  done  during  the  preceding  calendar  year,  and 
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the  amount  of  business  done,  so  far  as  premiums  were  con- 
cerned, was  the  amount  of  premiums  contracted  for  in  the 
policies  written  during  such  year  and  actually  in  force. 

The  act  of  October  3, 1913,  should  be  considered  as  a  stat- 
utory construction  of  the  act  of  August  5, 1909,  in  so  far  as  it 
related  to  the  basis  of  taxation.  The  act  of  1909  imposed  an 
excise  tax  upon  net  incomes  received  from  all  sources  during 
the  calendar  year,  and  the  claim  was  made  that  the  word 
"  received  "  meant  "  received  in  cash."  That  claim,  however, 
is  fully  answered  by  the  language  of  the  act  of  1913,  which 
professed  to  reenact  the  act  of  1909,  in  imposing  the  income 
tax  upon  the  entire  "  net  income  arising  or  accruing  from  all 
sources  during  the  preceding  calendar  year"  (38  Stat.,  172), 
and  in  fixing  the  date  when  the  tax  should  begin,  declaring 
that  "  said  tax  should  be  imposed  upon  its  entire  net  income 
accrued  within  that  portion  of  said  year  from  March  1  to 
December  31,  both  dates  inclusive."  The  answer  is  made 
even  clearer  by  repeating  the  language  of  the  act  of  1909  in 
describing  how  returns  of  net  incomes  should  be  made  by 
deductions  from  the  gross  income  "  received  within  the  year 
from  all  sources,"  and  that  "  the  gross  amount  of  its  income 
received  during  such  year  from  all  sources "  should  also  be 
shown. 

The  income  tax  law  was  passed  by  Congress  with  a  knowl- 
edge of  the  State  laws  requiring  returns  to  be  made  to  the 
insurance  commissioners  of  the  States  on  the  written  or 
accrued  basis,  and  this  is  shown  by  a  provision  allowing 
exemption  from  taxation  of  net  addition  to  reserves  "re- 
quired by  law  to  be  made  within  the  year,"  the  reserves 
required  by  State  laws  being  set  up  on  the  accrued  basis. 
The  act  was  also  passed  with  a  knowledge  of  the*  construc- 
tion placed  upon  the  act  of  August  5,  1909,  by  the  Commis- 
sioner of  Internal  Revenue  requiring  the  excise  tax  to  be 
assessed  so  far  as  net  premiums  were  concerned  on  the 
written  or  accrued  basis. 

The  Supreme  Court  in  the  case  of  Brown  v.  United  States, 
113  U.  S.,  568,  said  that  the  construction  given  to  a  statute 
by  those  charged  with  its  execution  was  entitled  to  great 
weight  and  ought  not  to  be  overruled  without  cogent  rea- 
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sons,  as  such  officials  were  usually  able  men  and  masters  of 
the  subject,  not  infrequently  draftsmen  of  the  laws  they 
were  called  upon  to  interpret. 

The  decision  in  the  case  of  Mutual  Benefit  Life  Insurance 
Company  v.  Herold,  198  Fed.,  199,  construing  the  act  of 
August  5,  1909,  is  not  decisive  of  the  questions  involved  in 
this  case,  as  in  that  case  the  insurance  departments  of  the 
States  required  mutual  life  insurance  companies  to  make 
their  reports  to  the  commissioners  of  insurance  upon  a  cash 
basis  and  their  books  were,  of  course,  kept  in  the  same  way, 
and  reserves  also  set  aside  on  a  cash  or  paid-f  or  basis.  That 
fact  appears  to  have  influenced  the  judge  who  decided  the 
case  in  holding  that  the  excise  tax  should  be  collected  on 
a  cash  basis.  His  reference,  however,  to  the  basis  upon  which 
the  income  of  stock  companies  should  be  assessed  was  dis- 
tinctly rejected  on  appeal  by  the  Circuit  Court  of  Appeals 
in  Herold  v.  Mutual  Benefit  Life  Insurance  Company,  201 
Fed.  918,  919. 

Congress  when  discussing  the  bill  which  became  the  act 
of  October  3, 1913,  considered  the  case  of  the  Mutual  Benefit 
Life  Insurance  Company  v.  Herold,  supra,  in  relation  to  the 
question  of  taxing  the  dividends  of  mutual  life  insurance 
companies.  The  reference,  however,  in  the  opinion,  to  the 
basis  of  taxation  of  the  incomes  of  stock  companies,  under 
the  act  of  1909,  was  before  Congress  at  the  time,  also  the 
rejection  of  the  statement  as  to  such  companies  on  appeal. 
The  action  of  Congress,  therefore,  in  adopting  the  written 
or  accrued  basis  in  the  act  of  1913  may  well  be  considered 
as  a  distinct  expression  of  disapproval  of  that  decision,  in 
so  far  as  it  related  to  the  basis  upon  which  the  net  income  of 
stock  companies  should  be  taxed. 

The  legislative  construction  by  Congress  of  the  act  of 
August  S,  1909,  that  "  income  received  "  means  "  income  ac- 
crued "  is  not  unreasonable.  According  to  all  definitions  the 
word  "accrued"  means  "due  and  .payable."  Incomes  of 
casualty  companies  derived  from  net  premiums  have  always 
been  carried  on  their  books  and  reported  to  State  insurance 
departments  under  the  act  of  1909  on  the  accrued  or  written 
basis,  as  "  net  cash  received  for  premiums,"  and  their  trans- 
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actions  with  stockholders  have  been  on  the  same  basis.  The 
Commissioner  of  Internal  Revenue  has  always  construed  the 
act  of  August  5, 1909,  as  providing  for  the  assessment  of  the 
excise  tax  on  the  incomes  of  casualty  companies  derived  from 
net  premiums  on  the  accrued  or  written  basis,  and  the  tax 
has  always  been  so  assessed  and  collected.  This  system  in  a 
series  of  years  is  perfectly  fair  to  the  taxpayer  and  the  Gov- 
ernment; for  where  the  tax  has  been  collected  on  all  pre- 
miums contracted  for  by  policies  written  during  the  year, 
such  as  have  not  been  collected  during  the  tax  year  are  col- 
lected during  the  next,  and  such  as  are  found  to  be  uncol- 
lectible are  deducted  from  the  gross  income  of  the  company 
in  the  year  found  to  be  uncollectible.  The  very  fact  that  the 
law  allows  the  deduction  of  bad  debts  when  ascertained  to  be 
such,  presumes  that  they  are  to  be  listed  as  income*  The 
premiums  are  due  and  payable  and  the  income  has  accrued 
when  the  policies  in  force  are  written.  Any  other  scheme  of 
assessment  would  work  an  injustice  to  the  Government. 

The  act  of  October  3, 1913,  provides  for  the  deduction  from 
gross  income  of  insurance  companies,  among  other  things, 
of  "the  net  addition,  if  any,  required  by  law  to  be  made 
within  the  year  to  reserve  funds."  The  net  addition  to  re- 
serve funds  is  the  result  of  adding  increases  in  liabilities  for 
the  return  year  over  the  preceding  year,  and  deducting  de- 
creases in  liabilities;  in  other  words,  it  is  the  sum  of  addi- 
tions to  reserves  less  deductions  from  reserves,  which  ex- 
plains the  use  of  the  word  "  net." 

The  funds  making  up  the  reserves  of  insurance  companies 
are  not  set  apart  and  kept  separate  and  distinct  from  the 
other  assets  of  the  company,  but  are,  in  fact,  kept  as  a  part 
of  such  assets  and  are  invested  in  securities  just  as  any  other 
assets  of  the  company.  It  is  generally  supposed  that  such 
assets,  designated  as  reserves,  are  required  to  be  kept  in 
approved  securities,  but  the  State  examiners  of  insurance  re- 
quire every  company  to  keep  on  hand  in  approved  securities 
assets  sufficient  to  meet  all  outstanding  liabilities  of  the 
company.  As  a  matter  of  fact  the  company's  solvency  is 
just  as  secure  without  reserves  as  with  them,  and  the  desig- 
nation of  reserves  is  merely  a  matter  of  bookkeeping,  and 
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there  is  no  sound  reason  why  such  reserves,  with  perhaps 
the  exception  of  unearned  premium  reserves,  should  be 
exempted  from  the  Federal  tax.  No  reserves  whatever  are 
exempted  from  State  taxation,  and  in  practically  all  of  the 
other  States  the  tax  is  imposed  on  the  gross  income,  includ- 
ing net  premiums  written. 

The  English  law  does  not  require  reserves  to  be  set  up 
even  in  the  case  of  unearned  premiums.  The  highest  court 
of  Great  Britain  has  held  that  where  casualty  insurance 
companies  have  treated  in  their  bookeeping  the  unearned 
premiums  as  cash  income  and  have  dealt  with  their  stock- 
holders  on  that  basis,  such  income  was  subject  to  the  income 
tax  without  deduction  of  the  unearned  portions  of  said 
premiums.  No  other  class  of  reserves  was  considered,  or 
even  mentioned,  in  the  discussion  of  the  cases  or  in  the 
opinions  of  the  court.  (Imperial  Fire  Ins.  Co.  v.  Wilson, 
35  Law  T.,  271;  General  Accident,  etc.,  Co.  v.  McGowan, 
Appeal  Cases  for  1908,  p.  207.) 

The  words  "  required  by  law  "  in  the  excise  and  income 
taxing  acts  have  been  construed  by  the  Treasury  Department 
to  refer  to  acts  of  the  legislatures  of  the  various  States  and 
not  to  regulations  of  the  State  insurance  departments  pro- 
mulgated in  the  execution  of  those  laws,  and  the  Commis- 
sioner of  Internal  Eevenue,  in  carrying  out  the  provisions 
of  the  excise  and  income-tax  law,  has  refused  to  recognize 
reserves  designated  by  State  insurance  commissioners  merely 
to  protect  the  solvency  of  the  company  and  not  required  by 
State  laws.  These  regulations  were  not  intended  to  effect 
the  taxation  of  such  corporations,  as  shown  by  the  fact  that 
the  State  tax  was  collected  upon  the  funds  composing  such 
reserves. 

If  it  should  be  said  that  the  regulations  of  the  State  in- 
surance departments  in  carrying  out  the  State  laws  have 
the  force  of  law,  the  same  could  be  said  of  the  regulations 
made  by  the  Commissioner  of  Internal  Revenue  in  carrying 
out  the  Federal  taxing  acts;  and,  further,  that  the  regula- 
tions of  the  Commissioner  of  Internal  Revenue  were  not 
promulgated  with  a  view  to  the  solvency  of  the  company,. 
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but  were  intended  to  apply  exclusively  to  the  subject  of 
taxation. 

It  has  been  established  by  a  number  of  decisions  of  the 
Supreme  Court  that  the  regulations  of  the  heads  of  execu- 
tive departments  in  carrying  out  laws  of  Congress  are  regu- 
lations prescribed  by  law  so  as  to  legally  support  acts  done 
under  them  and  in  accordance  with  them,  and  may  thus  in 
a  proper  sense  have  the  force  of  law.  (United  States  v. 
Eaton,  144  U.  S.,  688 ;  Caha  v.  United  States,  152  U.  S.,  220; 
In  re  CoUock,  165  U.  S.,  533 ;  Sav.  Bank  v.  United  States, 
16  C.  Cls.,  349;  104  U.  S.,  734;  Dwnlap  v.  United  States, 
173  U.  S.,  73;  United  States  v.  Ross,  239  U.  S.,  534.) 

Released  reserves  have  been  held  subject  to  the  imposition 
of  the  excise  and  income  tax  by  the  Treasury  Department 
officials  ever  since  the  acts  of  1909  and  1913  went  into  effect, 
and  never  before  this  suit  was  brought  was  the  right  of  the 
Government  to  collect  such  tax  brought  in  question. 

Booth,  Judge,  reviewing  the  facts  found  to  be  established, 
delivered  the  opinion  of  the  court : 

The  petition  in  this  case  alleges  certain  facts  upon  which 
the  claimant  company  rest  a  contention  for  the  refund  of  cer- 
tain excise  and  income  taxes  said  to  have  been  illegally  col- 
lected under  section  38  of  the  act  of  August  5,  1909,  36 
Stat  L.,  112,  and  section  2,  division  G,  of  the  act  of  October 
3,  1913,  88  Stat.  L.,  172.    The  amount  claimed  is  $16,306.16. 

Section  38  of  the  act  of  August  5,  1909,  provides  as  fol- 
lows : 

44  Sec.  38.  That  every  corporation,  joint-stock  company,  or 
association,  organized  for  profit  and  having  a  capital  stock 
represented  by  shares,  and  every  insurance  company  now  or 
hereafter  organized  under  the  laws  of  the  United  States  or 
of  any  State  or  Territory  of  the  United  States  or  under  the 
acts  of  Congress  applicable  to  Alaska  or  the  District  of 
Columbia,  or  now  or  hereafter  organized  under  the  laws  of 
any  foreign  country  and  engaged  in  business  in  any  State 
or  Territory  of  the  United  States  or  in  Alaska  or  in  the  Dis- 
trict of  Columbia,  shall  be  subject  to  pay  annually  a  special 
excise  tax  with  respect  to  the  carrying  on  or  doing  of  busi- 
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ness  by  such  corporation,  joint-stock  company  or  association, 
or  insurance  company,  equivalent  to  one  per  centum  upon  the 
entire  net  income  over  and  above  five  thousand  dollars  re- 
ceived by  it  from  all  sources  during  such  year,  exclusive  of 
amounts  received  by  it  as  dividends  upon  stock  of  other 
corporations,  joint-stock  company  or  association,  or  insur- 
ance companies,  subject  to  the  tax  hereby  imposed." 

Division  G  of  the  act  of  October  3,  1913,  provides  as  fol- 
lows: 

"  (c)  The  tax  herein  imposed  shall  be  computed  upon  its 
entire  net  income  accrued  within  each  preceding  calendar 
year  ending  December  thirty-first:  Provided^  however^  That 
for  the  year  ending  December  thirty-one,  nineteen  hundred 
and  thirteen,  said  tax  shall  be  imposed  upon  its  entire  net 
income  accrued  within  that  portion  of  said  year  from  March 
first  to  December  thirty-first,  both  dates  inclusive,  to  be 
ascertained  by  taking  five-sixths  of  its  entire  net  income  for 
said  calendar  year." 

In  pursuance  of  the  foregoing  enactments  the  claimant,  a 
casualty  insurance  company,  organized  and  incorporated  un- 
der the  laws  of  the  State  of  Maryland,  made  its  return  to  the 
Commissioner  of  Internal  Revenue  for  the  years  1909  to 
1912,  inclusive.  The  commissioner  declined  to  accede  in  all 
respects  to  the  returns  as  made,  insisting  upon  various 
amendments  of  the  same,  which,  as  he  claimed,  more  clearly 
reflected  the  net  income  of  the  corporation  for  taxable  pur- 
poses. The  claimant  company  paid  the  additional  taxes 
assessed  under  the  amended  returns  under  protest,  and  herein 
seeks  to  establish  a  misconstruction  of  the  law  under  which 
the  same  were  assessed  and  collected. 

Without  discussing  the  details  of  the  various  returns  as 
they  appear  in  the  findings,  the  case  may  be  disposed  of  as 
to  the  legal  propositions  involved  by  taking  them  up  in  the 
order  adopted  by  the  parties  in  the  case  in  their  briefs. 

The  original  returns  made  by  the  company  for  each  year 
covered  by  the  petition  in  this  case,  except  for  the  year  1913, 
was  made  upon  a  basis  of  cash  received  as  distinguished  from 
the  total  amount  of  business  done  on  paper,  i.  <?.,  a  written 
basis.  The  commissioner  amended  each  return  so  made  to 
comply  with  a  return  made  by  the  company  to  the  State  in- 
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surance  department  of  the  State  of  Maryland,  wherein  it 
listed  its  total  business  transactions,  both  cash  received  in 
premiums  and  premiums  due  on  insurance  written,  but  not 
received  at  the  home  office  of  the  company  during  the  calen- 
dar year.  The  claimant  company  now  contends  that  its 
original  returns  made  upon  a  cash  basis  conform  to  the  ex- 
cise law,  and  upon  them  alone  was  the  tax  to  be  assessed  and 
collected. 

The  language  of  the  taxing  act  clearly  imports  an  intent 
to  tax  the  entire  net  income,  with  certain  deductions,  re- 
ceived by  the  company  from  all  sources  during  the  calendar 
year.  While  the  tax  itself  is  an  excise  tax,  imposed  upon  the 
privilege  of  doing  business  in  a  corporate  capacity,  the 
amount  of  the  tax  is  measured  by  the  net  income  received 
from  all  sources  during  the  time  stated.  Flint  v.  Stone 
Tracy  Co.,  220  U.  S.,  108. 

The  word  "  income,"  as  used  in  revenue  legislation,  has  a 
settled  legal  meaning.  The  courts  have  uniformly  construed 
it  to  include  only  the  receipt  of  actual  cash  as  opposed  to 
contemplated  revenue  due  but  unpaid,  unless  a  contrary  pur- 
pose is  manifest  from  the  language  of  the  statute.  What  is 
taxed  by  the  terms  of  the  foregoing  statutes  is  "  net  income 
received,"  not  income  accruing  or  accrued  which  has  not 
been  received  and  portions  of  which  may  never  be  received. 
While  the  phrases  "  income  received  "  and  "  income  accrued  " 
are  frequently  used  in  the  same  statute,  the  courts  have  not 
departed,  unless  it  expressly  appears  otherwise,  from  a  con- 
struction of  the  law  in  accord  with  an  intention  to  reach  the 
actual  and  not  the  potential  income  of  the  corporation.  In 
the  income-taxing  act  of  1913,  38  Stat.  L.,  172,  the  two  pre- 
ceding phrases  are  employed;  in  fact,  the  act  of  1913,  in 
speaking  of  income  as  applied  to  insurance  companies  and 
domestic  corporations,  uses  the  above  phrases  as  follows: 
"  Income  arising  or  accruing,"  "  income  received,"  and  "  in- 
come accrued."  Doubtless  it  was  the  intention  of  Congress 
in  legislation  of  this  character  to  employ  terms  of  sufficient 
comprehension  to  reach  the  actual  income  of  the  corporation 
by  foreclosing  any  possible  avenue  of  escape,  but  it  can 
hardly  be  said  that  in  so  doing  an  intention  prevailed  to  tax 
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that  which  did  not  actually  exist,  except  on  paper,  as  income 
accrued  during  the  taxing  period.  One  can  not  be  said  to 
receive  an  income  of  defined  proportions  until  he  balances 
receipts  and  deductions  at  the  end  of  a  stated  period  and 
ascertains  not  what  is  due  but  what  has  been  actually  re- 
ceived. The  assets  and  liabilities  of  a  corporation  may  be 
measured  by  a  different  rule  of  accounting,  but  income  as  de- 
fined by  the  courts  means,  as  said  in  United  States  v.  Schil- 
Unger,  14  Blatchf .,  71,  "  In  the  absence  of  any  special  law  to 
the  contrary,  income  must  be  taken  to  mean  mpney,  and  not 
the  expectation  of  receiving  it  or  the  right  to  receive  it  at  a 
future  time." 

In  Mutual  Benefit  Life  Ins.  Co.  v.  Herold,  198  Fed.,  199, 
Judge  Cross,  in  the  United  States  District  Court  for  New 
Jersey,  had  before  him  an  excise  case  in  which  this  identical 
question  was  directly  involved.  After  reviewing  at  length 
the  general  intendment  of  taxing  statutes,  a  part  of  his  dis- 
cussion with  reference  to  this  question  is  in  the  following 
language : 

"That  law  provides  that  the  tax  is  to  be — 

"'One  per  centum  upon  the  entire  net  income  over  and 
above  five  thousand  dollars  received  by  it  from  all  sources 
during  such  year,  exclusive  of  amount  received  by  it  as  divi- 
dends upon  stock  of  other  corporations,  joint-stock  com- 
panies or  associations,  or  insurance  companies,  subject  to 
the  tax  hereby  imposed.' 

"This  language  seems  clearly  to  indicate  that  the  net 
income,  which  is  the  measure  of  taxation,  means  what  has 
actually  been  received,  and  not  that  which,  although  due, 
has  not  been  received,  but  its  payment  for  some  reason  de- 
ferred or  postponed.  Furthermore,  an  examination  of  the 
act  shows  that  the  net  income  is  to  be  ascertained  by  deduct- 
ing from  the  gross  income : 

"(1)  'All  the  ordinary  and  necessary  expenses  actually 
paid  within  the  year  out  of  income  in  tne  maintenance  and 
operation  of  its  business  and  properties.' 

"(2)  'All  losses  actually  sustained  within  the  year  J  etc.; 
'  also  the  sums  other  than  dividends  paid  within  the  year  on 
policy  and  annuity  contracts,  and  tne  net  addition,  if  any, 
required  by  law  to  be  made  within  the  year  to  reserve  funds.' 

"(3)  'Interest  actually  paid  within  the  year  on  its  bonded 
and  other  indebtedness,'  etc.,  'and  in  the  case  of  a  bank, 
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banking  association,  or  trust  company,  a#  interest  actually 
paid  by  it  within  the  year  on  deposit.' 

"(4)  'Also  all  sums  paid  by  it  within  the  year  for  taxes/ 
etc. 

'*(5)  'All  amounts  received  by  it  within  the  year  as  divi- 
dends upon  stock  of  other  corporations;  joint-stock  companies 
or  associations,  or  insurance  companies,  subject  to  the  tax 
hereby  imposed.' 

"  Since,  then,  the  language  of  the  act  is  explicit  in  per- 
mitting only  such  deductions  from  the  gross  income  as  were 
actually  paid  during  the  current  year,  it  would  be  strange, 
indeed,  if  on  the  opposite  side  of  the  account  the  company 
were  charged  »vith  what  it  had  not  received  during  the  cur- 
rent year.  No  reason  appears  or  has  been  suggested  for  so 
radical  and  unwarranted  a  departure.  Furthermore,  the  word 
•  income '  means,  as  already  shown,  that  which  has  come  in, 
and  not  that  which  might  have  come  in,  but  did  not.  If  ex- 
penditures means  what  has  been  paid  out,  or  outgoes,  then 
income  means  what  has  come  in,  or  receipts.  The  matter, 
however,  does  not  rest  entirely  upon  arbitrary  statement, 
since  there  are  a  number  of  cases  which  throw  light  upon  the 
question." 

It  is  true,  as  observed  by  the  defendants,  that  the  above 
case  concerned  a  life  and  not  a  casualty  insurance  company, 
and  that  the  decision  rested  to  some  extent  upon  a  belief  that 
the  State  insurance  department  required  an  annual  report 
upon  a  cash  basis.  Nevertheless  the  distinction  is  not  of 
such  importance  as  to  destroy  the  reasoning.  The  ascertain- 
ment of  the  taxable  income  is  obviously  not  affected  by  the 
difference  in  the  character  of  the  business  conducted,  nor  by 
what  is  left  to  regulation  by  the  laws  of  the  different  States. 
The  law  now  under  consideration  imposes  a  tax  by  express 
provisions,  and  unless  "income  received v  can  be  construed 
to  include  prospective  gains,  sometimes  secured,  sometimes 
unsecured,  it  must  be  limited,  as  its  terms  imply,  to  what  is 
certain,  easily  known,  and  easily  computed. 

The  Herold  case,  supra,  came  before  the  Circuit  Court  of 
Appeals,  201  Fed.,  918.  The  question  referred  to  above  was 
not  discussed  by  the  appelate  court ;  the  opinion  considers  but 
a  single  question  other  than  the  above.  The  decision  of  the 
district  court  was  affirmed,  however,  the  parties  seemingly 
being  content  with  the  decision  with  respect  to  this  partial- 
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lar  issue,  as  it  was  not  raised  upon  appeal.  The  rule  was 
followed  in  Insurance  Company  of  North  America  v.  Me- 
Coach,  218  Fed.,  905;  Connecticut  Mutual  Life  Ins.  Co.  v. 
Eaton,  218  Fed.,  188  and  223.  The  defendants  have  cited  no 
decisions  to  the  contrary  and,  doubtless,  it  can  not  be  done. 

The  record  reveals  a  state  of  facts  apropos  of  this  par- 
ticular contention  which  conclusively  show  that  the  claimant 
company  in  its  original  return  did  not  report  its  actual  cash 
income  for  the  calendar  year  1909.  A  system  of  accounting 
adopted  by  the  company  allowed  a  period  of  two  months  to 
local  agencies  in  which  to  report  their  cash  premium  re- 
ceipts to  the  home  office.  Such  a  system,  in  view  of  the  rules 
and  regulations  of  the  Commissioner  of  Internal  Revenue, 
does  not  "clearly  reflect"  the  company's  income,  for  it  is 
admitted  that  some  and  perhaps  the  greater  portion  of 
premiums  listed  in  the  original  return  as  due  but  unpaid 
have  been  paid  to  the  company's  agents.  A  payment  to  the 
agent  is  payment  to  the  principal,  and  the  company  under 
the  rules  of  the  commissioner  has  until  March  1  following 
the  close  of  the  calendar  year  to  make  its  return.  While 
under  the  provisions  of  the  act  of  September  8, 1916,  39  Stat. 
L.,  771,  a  corporation's  system  of  bookkeeping  is  not  to  be 
disturbed,  still  it  is  apparent  from  the  language  of  the  sec- 
tion so  providing  that  the  system  adopted  must  be  such  as  to 
"clearly  reflect  its  income."  The  company  in  the  present 
case  is  obligated  under  the  law  to  report  in  full  the  total 
sums  received  in  cash,  both  the  amounts  received  at  the  home 
office  and  those  paid  to  its  lawful  agencies  during  the  calen- 
dar year.  Any  other  course,  no  matter  how  convenient, 
would  fail  in  firmly  establishing  the  dividing  line  between 
sums  due  and  unpaid  and  actual  income  received  during  the 
year.  It  is  somewhat  inconsistent  to  claim  a  right  under  the 
cash  basis  of  returns  when  it  is  apparent  from  the  return 
itself  that  it  embodies  both  the  cash  and  written  bases.  The 
two  systems  can  not  overlap.  The  accounting  must  dis- 
tinctly disclose  the  gross  income  from  all  sources. 

The  commissioner  in  his  final  assessment  collected  the 
excise  tax  for  1909  on  a  basis  of  $643,162.08  premiums  writ- 
ten but  not  reported  to  the  company  paid  in  1909.    In  reach- 
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ing  this  conclusion  he 'excepted  as  part  of  the  cash  income 
of  the  company  the  sum  of  $584,164.18  premiums  written  in 
1908  but  paid  to  the  company  in  1909,  as  found  in  the  com- 
pany's original  return,  imposing  by  his  amended  return 
made  to  the  company  an  additional  tax  based  upon  the  dif- 
ference between  the  two  sums  mentioned  above,  L  e.,  $58,- 
997.90.  In  this  respect  we  think  he  was  in  error.  The 
return  of  the  company  should  have  disclosed  all  cash  pay- 
ments of  premiums  made  during  the  calendar  year. 

The  next  contention  is  more  perplexing  and  necessarily 
involves  the  application  by  the  commissioner  of  a  strict  rule 
of  construction  of  the  taxing  law.  A  deduction  is  allowed 
insurance  companies  of  "the  net  addition,  if  any,  required 
by  law  to  be  made  within  the  year  to  reserve  funds."  This 
language  standing  alone  is  apparently  free  from  ambiguity. 
The  intent  of  the  law  is  not  difficult  to  perceive.  Its  prac- 
tical administration,  however,  becomes  difficult  because  of  a 
diversity  of  opinion  as  to  just  what  sums  are  to  be  included 
as  coming  under  the  law  within  the  reserve  funds.  Claim- 
ant company  contends  that  under  the  requirement  of  the 
laws  of  the  various  States  it  is  required  to  maintain  a  sep- 
arate reserve  fund  of  sufficient  amount  to  protect  the  policy- 
holder, creditor,  and  claimant;  in  other  words,  the  reserve 
fund  must  be  coextensive  with  the  company's  liabilities. 
That  the  company  did  not  always  entertain  this  conception 
of  its  rights  is  manifest  from  its  returns,  for  during  the  early 
years  of  the  law's  operation  it  did  not  include  items  it  sub- 
sequently claimed  as  coming  within  this  category.  The 
department  in  administering  the  law  adopted  as  a  uniform 
basis  for  reserve  deduction  "the  reserve  of  the  State  in 
which  the  reserve  requirements  are  the  greatest."  The  re- 
serve required  by  the  various  States  of  the  Union  is,  of 
course,  a  statutory  provision  setting  forth  the  conditions 
upon  which  foreign  corporations  and  insurance  companies 
may  transact  business  within  the  State.  These  statutes,  like 
laws  of  similar  character,  provide  a  separate  department 
with  a  commissioner  in  charge  to  administer  the  law.  The 
commissioner  in  so  doing  promulgates  rules  and  regulations 
which  in  his  view  meet  the  requirements  of  the  statute,  but 
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vary  in  the  different  States  as  to  the  items  of  amounts  which 
go  to  make  up  the  reserve  funds.  Legal  reserve  funds  are 
those  sums  required  by  State  laws  to  be  maintained  by  insur- 
ance companies  to  secure  its  liabilities  upon  policies  written. 
They  are  accumulated  out  of  the  income  of  the  company  and 
are  in  reality  simply  its  invested  assets,  approved  securities 
sufficient  in  amount  to  meet  the  liabilities  of  the  company. 
An  example  is  found  in  the  unearned  premium  reserve;  the 
amount  required  under  this  item  does  not  cover  the  full  lia- 
bility of  the  company  upon  insurance  written  up  to  July  1. 
It  simply  requires  a  reservation  of  a  sufficient  sum  to  pay 
the  premiums  of  reinsurance  upon  the  enforceable  policies 
then  extant  in  the  event  the  company  should  go  out  of  busi- 
ness or  to  return  the  unearned  portion  of  the  premiums  paid 
in  the  event  of  bankruptcy,  cancellation  of  policy,  etc.  This 
reserve,  as  we  understand  the  situation,  is  not  intended  to 
cover  the  company's  liability  with  respect  to  the  insurance 
written,  but  is  a  fund  providing  against  loss  in  case  of  the 
happening  of  a  certain  contingency.  While,  of  course,  it 
naturally  affects  the  solvency  of  the  company,  for  if  for  any 
reason  it  is  incapable  of  maintaining  the  same,  its  business 
may  be  foreclosed,  yet  it  is  not  in  its  essential  characteristics 
a  provision  against  insolvency.  It  in  nowise  secures  other 
creditors  or  claimants  of  the  company.  The  computation  of 
the  amount  is  ascertained  upon  a  hypothetical  basis,  and  the 
rules  governing  it  are  arbitrary.  The  laws  of  the  States, 
probably  without  exception,  require  the  maintenance  of  this 
reserve,  and  insurance  companies  for  years  have  recognized 
the  wisdom  of  its  existence. 

Loss  and  unpaid  liability  claims  afford  an  exact  basis  for 
computation,  and  the  reserves  maintained  cover  the  liability 
therefor.  The  State  statutes  most  generally  require  the 
maintenance  of  a  reserve  to  cover  each  class  of  this  particu- 
lar kind  of  insurance,  but  it  is  difficult  to  perceive  upon  what 
theory,  under  the  above  provision  of  the  taxing  law,  a  cor- 
poration or  insurance  company  can  expand  this  privileged 
deduction  to  include  all  the  liabilities  of  the  same.  Unpaid 
taxes,  unpaid  salaries,  brokerage,  and  agents'  commissions 
are  current  expenses;  they  are  essentially  items  of  expense 
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in  the  daily,  monthly,  and  yearly  conduct  of  the  company^ 
business ;  the  amount  and  date  of  payment  is  fixed  and  deter- 
mined; they  depend  for  liquidation  solely  upon  the  com- 
pany's earning  capacity  as  the  business  progresses.  This  is 
the  only  basis  for  a  contingency  with  respect  thereto,  and  no 
State  law  has  been  pointed  out  which  requires  the  mainte- 
nance of  reservations  to  secure  these  payments,  especially 
of  stated  personal  stipends  to  the  agents  of  the  company. 
Taxes,  as  a  rule,  are  payable  annually.  A  permanent  reserve 
for  their  payment  is  not  necessary  or  required  by  law,  and 
they  are  not  properly  included  in  the  net  additions  required 
by  law  to  reserve  funds.  The  statute  specifically  limits  the 
deduction  to  sums  required  by  law^  not  such  reservations  as 
business  prudence  may  suggest.  The  State  statutes  prescribe 
the  necessary  reservations,  and  the  commissioner  was  within 
the  law  in  holding  fast  thereto. 

It  is  not  to  be  supposed  that  Congress,  in  providing  this 
specific  exemption,  intended  a  wider  latitude  with  reference 
thereto  than  the  express  words  of  the  act  clearly  designate. 
The  limitation  is  confined  to  net  additions  to  reserve  funds 
required  by  law,  and  the  express  provisions  of  statutory  law 
fix  the  determining  basis.  State  insurance  companies  can 
only  act  within  the  provisions  of  the  State  statute ;  so  that  in 
any  event  a  firm  basis  is  easily  available  for  the  application 
of  the  exemption  provided  in  the  Federal  taxing  acts. 

It  is  to  be  noted  in  this  connection  that  the  commissioner 
observes  any  change  in  the  status  of  State  laws  and  amends 
his  rulings  with  respect  to  additions  to  reserve  funds  in 
accord  with  the  same. 

The  claimant  company,  in  its  return  for  1909,  included  in 
its  deductions  for  net  increase  to  reserve  funds  required  by 
law  but  three  items,  viz,  unearned  premiums,  loss  claims, 
and  unpaid  liability  claims.  In  1910  it  added  to  these  items 
a  claimed  deduction  for  unpaid  taxes  and  unpaid  salaries. 
In  1911  it  added  brokerage,  etc.,  and  reinsurance  due  other 
companies,  and  in  1912  claimed  a  total  amount  of  $670,791.89, 
made  up  by  including  a  claim  for  each  item  specified  above. 
The  commissioner's  rulings  in  his  amended  returns  as  to  this 
item  we  believe  to  be  correct. 
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The  next  contention  is  directly  converse  of  the  preceding 
one.  Net  additions  to  reserve  funds  are  exempt,  and  if  there 
are  no  net  additions  but  a  decrease  in  reserve  funds,  com- 
monly called  released  reserve,  is  this  amount  taxable?  In 
1912  the  claimant  company,  in  its  return  to  the  Maryland 
State  Department  of  Insurance,  listed  its  special  reserve  for 
unpaid  liability  losses  as  amounting  to  $1,194,235.  In  the 
following  year,  with  reference  to  this  special  item,  the  com- 
pany stated  the  amount  of  $841,983,  a  decrease  of  $352,252. 
The  increase  in  unearned  premium  reserve  for  1913,  as  stated 
in  claimant's  original  return,  amounted  to  $81,784.67,  for 
which  amount  the  company  was  entitled  to  an  exemption, 
leaving  a  total  difference  of  $270,467.33,  less  sum  required  as 
reserve  fund  for  1918  over  1912,  i.  e.,  the  company's  reserve 
funds  required  by  law  were  $270,467.33  less  in  1913  than  in 
1912,  and  hence  it  became  available  for  other  business  pur- 
poses. 

The  commissioner  has  consistently  included  the  total  sums 
of  released  reserves  within  the  gross  income  of  insurance 
companies  and  subjected  the  same  to  the  excise  tax.  The 
claimant  company  since  1909  have  accepted  the  ruling  and 
made  their  returns  accordingly.  The  issue  is  for  the  first 
time  presented  in  the  present  suit. 

A  reserve  fund  is  necessarily  a  certain  portion  of  the  com- 
pany's income;  it  fluctuates  as  its  volume  of  business  in- 
creases or  decreases,  and  it  is  difficult  to  trace  its  creation  to 
the  company's  income  in  any  specific  year.  Nevertheless,  it 
is  nothing  more  or  less  than  the  setting  aside  of  certain  por- 
tions of  the  company's  assets  accumulated  during  the  course 
of  business  from  its  income,  in  order  to  secure  the  payment 
of  certain  liabilities  incurred.  The  company  receives  a 
premium  of  $100 ;  $50  of  this  sum  must  be  reserved  under  the 
law  to  meet  the  contingency  of  reinsurance — unearned  pre- 
mium. While  the  $50  is  exempt,  it  is  none  the  less  income. 
It  escapes  taxation  the  year  it  is  exempt,  but  when  the  obli- 
gations of  the  policy  have  been  discharged  this  amount  is 
released  from  reserve.  It  becomes  in  theory  and  in  fact  an 
available  asset,  free  from  restrictions,  to  be  used  by  the  com- 
pany as  it  may  see  fit.   The  Federal  taxing  act  doubtless  ex- 
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empted  net  additions  to  reserve  fund  upon  the  theory  of 
their  actual  reservation,  the  inability  of  the  company  to  avail 
itself  of  these  sums  in  the  transaction  of  its  current  business 
affairs,  aside  from  its  specific  liabilities  upon  insurance  writ- 
ten, and  while  the  law  does  not  in  express  terms  use  the 
phrase  "  released  reserves,"  we  believe  the  amounts  realized 
are  taxable  as  coming  within  the  general  term  "  gross  in- 
come "  for  the  calendar  year  from  all  sources.  As  was  said 
by  Mr.  Justice  Day  in  Flint  v.  Stone  Tracy  Co.,  supra: 

"  This  tax,  it  is  expressly  stated,  is  to  be  equivalent  to  one 
per  centum  of  the  entire  net  income  over  and  above  $5,000 
received  from  all  sources  during  the  year ;  this  is  the  measure 
of  the  tax  explicitly  adopted  by  the  statute.  The  income  is 
not  limited  to  such  as  is  received  from  property  used  in  the 
business,  strictly  speaking,  but  is  expressly  declared  to  be 
upon  the  entire  net  income  above  $5,000  from  all  sources, 
excluding  the  amounts  received  as  dividends  on  stock  in 
other  corporations,  joint  stock  companies  or  associations,  or 
insurance  companies  also  subject  to  the  tax.  In  other  words, 
the  tax  is  imposed  upon  the  doing  of  business  of  the  char- 
acter described,  and  the  measure  of  the  tax  is  to  be  the  in- 
come, with  the  deduction  stated,  received  not  only  from  prop- 
erty used  in  business,  but  from  every  source.  This  view  of 
the  measure  of  the  tax  is  strengthened  when  we  note  that 
as  to  organizations  under  the  laws  of  foreign  countries  the 
amount  of  net  income  over  and  above  $5,000  includes  that 
received  from  business  transacted  and  capital  invested  in 
the  United  States,  the  Territories,  Alaska,  and  the  District 
of  Columbia. 

"It  is  further  strengthened  when  the  subsequent  sections 
are  considered  as  to  deductions  in  ascertaining  net  income 
and  requiring  returns  from  those  subject  to  the  act.  Under 
the  second  paragraph  the  net  income  is  to  be  ascertained  by 
certain  deductions  from  the  gross  amount  of  income  received 
within  the  year  'from  all  sources';  and  the  return  to  be 
made  to  the  collector  of  internal  revenue  under  the  third 
section  is  required  to  show  the  gross  amount  of  the  income 
received  during  the  year  'from  all  sources.'  The  evident 
purpose  is  to  secure  a  return  of  the  entire  income  with  cer- 
tain allowances  and  deductions  which  do  not  suggest  a  re- 
striction to  income  derived  from  property  actively  engaged 
in  the  business.  This  interpretation  of  the  act,  as  resting 
upon  the  doing  of  business,  is  sustained  by  the  reasoning  in 
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ISpreckles  Sugar  Refining  Co.  v.  McClain,  192  U.  S.,  397,  in 
which  a  special  tax  measured  by  the  gross  receipts  of  the 
business  of  refining  oil  and  sugar  was  sustained  as  an  excise 
in  respect  to  the  carrying  on  or  doing  of  such  business." 

The  sums  released  from  reserve  funds  can  not  be  said  to  be 
exempt  as  reserve  funds,  for  they  no  longer  retain  that  char- 
acter. They  have  always  been  part  of  the  gross  income  and 
accounted  for  as  such  during  the  years  of  their  accumulation. 
When  released,  therefore,  they  must  of  necessity  have  some 
particular  status  in  the  business  transactions  of  the  company, 
and  while  they  do  not  augment  the  gross  income  for  the 
particular  year  in  which  they  are  released,  they  are  in  their 
very  essence  income,  and  the  statute  expressly  says  "  income 
from  all  sources.''  If  this  especial  exemption  had  not  been 
provided,  all  the  funds  reserved  would  have  been  accounted 
for  in  the  company's  returns  as  income  received.  They  are 
income  received  but  exempt  when  required  to  be  reserved. 
When  the  requirement  of  the  law  has  been  subserved  they 
then  become  a  part  of  the  gross  income  for  the  year  in 
which  they  are  released.  This  has  been  the  construction 
given  since  the  passage  of  the  taxing  act. 

It  is  apparent  from  what  has  been  said  that  the  case  must 
be  remanded  to  the  general  docket  for  a  restatement  of 
amounts  due  in  accord  with  this  opinion.  It  ought  not  to  be 
difficult  to  agree  upon  a  statement  of  amount.  The  case  in 
this  respect  is  quite  involved,  but  the  parties  themselves  are 
in  position  to  ascertain  this  fact  with  much  more  accuracy 
than  the  court. 

It  is  ordered  that  the  case  be  remanded  to  the  general 
docket  for  a  restatement  of  amounts  due.  Thirty  days  from 
this  date  will  be  allowed  for  this  purpose,  after  which  time 
the  case  will  be  placed  upon  the  trial  calendar  and  finally 
disposed  of. 
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HENKY  GUILMETTE  v.  THE  UNITED  STATES. 

[No.  33270.    Decided  February  19,  1917.] 

On  the  Proofs. 

Navy  pay. — The  facts  in  the  present  case  are  the  same  upon  which  the 
court  acted  In  giving  judgment  to  the  same  claimant  In  49 
O.  Cls.,  188.  Judgment  Is  now  awarded  on  the  same  basis 
for  pay  since  the  rendition  of  the  former  judgment 

The  Reporter }s  statement  of  the  case: 

Mr.  George  A.  King  for  the  plaintiff.  King  cfe  King  were 
on  the  briefs. 

Mr.  Richard  P.  Whiteley,  with  whom  was  Mr.  Assistant 
Attorney  General  Huston  Thompson,  for  defendants. 

Hat,  Judge,  delivered  the  opinion  of  the  court : 
On  January  5,  1914,  this  court  decided  that  this  plaintiff 
was  entitled  to  receive  credit  for  five  years'  constructive  serv- 
ice under  the  Navy  personnel  act  of  March  3,  1899,  30  Stat. 
L.,  1007.  The  amount  allowed  him  by  that  decision  was  up 
to  and  including  the  date  of  filing  the  petition  in  that  case. 
September  20, 1911.    49  C.  Cls.,  188. 

It  was  also  decided  in  that  case  that  the  retirement  of  the 
plaintiff  from  the  service  was  in  good  faith,  and  "  that  the 
plaintiff  was  in  fact  and  in  law  completely  separated  from 
the  service,  and  was  entitled  under  his  reappointment  to  be 
credited  with  five  years'  service  as  appointed  from  civil  life." 

49  C.  Cls,,  192. 

Barney,  Judge,  in  the  case  of  Barber  y.  United  States, 

50  C.  Cls.,  256,  referred  to  the  decision  of  this  court  in  the 
case  of  Guilmette  v.  United  States,  and  said :  "  In  the  Guil- 
mette  case,  49  C.  Cls.,  188,  this  court  held  that  where  an 
officer  in  good  faith  had  resigned  from  the  service  and  re- 
entered after  17  days,  he  would  be  allowed  the  advantages  of 
this  statute."  He  then  distinguished  the  Barber  case  from 
the  Guilmette  case,  and  said :  "  We  believe  that  we  went  to 
the  full  limit  of  liberality  in  the  construction  of  this  statute 
in  that  case  and  are  not  inclined  to  go  any  further." 
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This  suit  is  brought  by  the  plaintiff  to  recover  the  balance 
of  the  money  due  him  for  his  constructive  service  from  Sep- 
tember 20, 1911,  to  which  time  he  was  paid  by  virtue  of  the 
judgment  rendered  in  his  favor  in  the  case  of  Guilmette  v. 
United  States,  supra. 

The  facts  in  this  case  are  precisely  those  upon  which  this 
court  acted  in  deciding  the  case  in  49  C.  Cls.,  supra.  No  rea- 
sons have  been  given  by  the  defendants  which  would  justify 
us  in  reversing  that  decision  of  this  court.  We  are  of  opinion 
that  a  judgment  in  favor  of  the  plaintiff  for  $1,806.07  should 
be  entered  against  the  United  States,  and  it  is  so  ordered. 

Barney,  Judge,  Booth,  Judge,  and  Campbell,  Chief  Jus- 
tice, concur. 

Downey,  Judge,  did  not  participate  in  the  decision  of  this 
case. 


BENJAMIN  FRANKLIN  DEFORD  AND  THOMAS 
DEFORD,  EXECUTORS  AND  TRUSTEES  UNDER 
THE  LAST  WILL  AND  TESTAMENT  OF  THOMAS 
DEFORD,  DECEASED,,  v.  THE  UNITED  STATES. 

[No.  32469.    Decided  February  19, 1917.] 

On  the  Proofs. 

Inheritance  taw;  statutes;  wills. — The  fact  that  the  beneficiaries  un- 
der a  will  absolutely  bequeathing  property  to  them  were 
minora  on  July  1,  1902,  the  time  of  taking  effect  of  the  act 
of  June  27,  1902,  32  Stat,  406,  does  not  render  inheritance 
taxes  assessed  and  collected  under  the  provisions  of  the  war- 
revenue  act  of  June  13,  1898,  80  Stat,  448,  illegally  collected 
within  the  provisions  of  the  said  refunding  act  of  June  27, 
1902. 

The  Reporter's  statement  of  the  case : 

The  facts  of  the  case  are  sufficiently  set  forth  in  the  opin- 
ion of  the  court. 

Mr.  R.  B.  H.  Lyon  for  the  plaintiffs.  Lyon  <£  Lyon  were 
on  the  briefs. 

The  legacies  bequeathed  for  the  ultimate  benefit  of  Robert 
Bell  Deford  and  John  Edward  Deford,  the  two  infant  sons 
of  Thomas  Deford,  the  deceased  testator,  are  clearly  contin- 
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gent  beneficial  interests,  the  right  to  which  could  not  vest  in 
absolute  possession  or  enjoyment  prior  to  July  1,  1902,  ex- 
cept that  part  of  the  income  in  the  sums  of  $6,195.53  and 
$4,555.16,  respectively,  expended  by  their  guardians,  in  their 
discretion,  for  their  education,  maintenance,  and  support; 
and  as  said  sums  did  not  exceed  $10,000  each  prior  to  July  1, 
1902,  they  also  are  not  taxable,  Knowlton  v.  Moore,  178 
U.  S.,  41,  neither  of  these  infant  children  having  reached 
the  age  of  twenty-one  years  on  the  last  mentioned  date. 
This  contention  is  sustained  in  the  following  cases: 

In  the  case  of  VanderbUt  v.  Eidman,  196  U.  S.,  480-500, 
it  was  held : 

"  It  will  be  observed  that  the  duties  imposed  in  section  29 
have  relation  to  two  classes:  First,  legacies  or  distributive 
shares  passing  by  death  and  arising  from  personal  property; 
and,  second,  any  personal  property  or  interest  therein  trans- 
ferred by  deed,  grant,  bargain,  sale,  or  gift,  to  take  effect 
in  possession  or  enjoyment  after  the  death  of  the  grantor  or 
bargainer,  in  favor  of  any  person  or  persons  or  to  any  body 
or  bodies,  politic  or  corporate,  in  trust  or  otherwise.  As  to 
the  second  class,  the  statute  specifically  makes  the  liability 
for  taxation  not  upon  the  mere  vesting  in  a  technical  sense 
of  the  title  to  the  gift,  hut  upon  the  actual  possession  or  en- 
joyment thereof.  Bjr  any  fair  construction  the  limitation 
as  to  possession  or  enjoyment  expressed  as  to  one  class  must 
be  applied  to  the  other,  unless  it  be  found  that  the  statute, 
whilst  treating  the  two  as  one  and  the  same  for  the  purpose 
of  the  imposition  of  the  death  duty,  has  yet  subjected  them 
to  different  rules.  A  consideration  of  the  subsequent  pro- 
visions of  the  section  leaves  no  room  for  such  contention 
*    *    *."    (Italics  ours.) 

Mr.  Justice  Holmes,  in  speaking  for  the  court  in  the  case 
of  the  United  States  v.  Fidelity  Trust  Company,  222  U.  S., 
158-180,  said: 

"  The  words, *  which  shall  not  ha ve^  become  vested,'  above, 
mean  the  same  as  '  absolutely  vested  in  possession  or  enjoy- 
ment '  in  the  later  clause  ending  the  tax  on  contingent  inter- 
ests unless  so  vested  before  July  1, 1902." 

The  doctrine  set  up  in  the  Vanderbilt  case  is  not  alone  ap- 
proved by  the  Supreme  Court  of  the  United  States  in  the 
Fidelity  Trust  Company  case,  supra,  but  in  addition  thereto 
was  very  recently  approved  by  that  court  in  the  cases  of 
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Jones,  administrator,  v.  United  States,  236  U.  S.,  106;  and 
McCoach,  collector,  v.  Pratt  et  ai.,  236  U.  S.,  562. 

In  the  very  recent  cases  of  Arthur  and  Earnest  Ryle,  Trus- 
tees, v.  United  States,  230  U.  S.,  658,  and  Henry  A.  Uterhart 
et  al.,  Trustees,  v.  United  States,  240  U.  S.,  598,  fhat  court  not 
only  again  approved  the  doctrine  laid  down  in  the  Vander- 
bilt  case,  supra,  but  in  the  Stein  and  Ryle  cases  they  held  that 
the  Internal  Revenue  tax  collected  under  the  war-revenue 
act  of  June  13,  1898,  on  estates  for  years  where  the  discre- 
tion as  to  when  or  as  to  the  amount  of  income  to  be  paid  the 
cestuis  que  trustent  was  lodged  in  the  executor  or  trustee, 
that  such  taxes  were  illegal  as  being  imposed  and  collected 
on  contingent  beneficial  interests  which  did  not  vest  in  abso- 
lute possession  or  enjoyment  prior  to  July  1,  1902,  within 
the  meaning  of  the  refunding  act  of  June  27,  1902,  and  the 
only  part  of  such  legacies  that  was  taxable  was  the  income 
that  was  actually  paid  out  for  the  education,  maintenance, 
and  support  of  the  cestuis  que  trustent  prior  to  July  1,  1902, 
provided  such  payments  exceeded  the  sum  of  ten  thousand 
dollars  for  each  cestui  que  trust  prior  to  July  1,  1902,  and 
therefore  such  tax  was  refundable  under  section  3  of  the  re- 
funding act  of  June  27,  1902. 

The  Supreme  Court  of  the  State  of  New  York  construed 
the  Stein  will  and  held  that  the  above  residuary  estate  related 
to  the  personal  property  and  that  such  residuary  estate  of 
real  and  personal  property  was  constituted  a  trust  fund  for 
the  maintenance,  education,  and  support  of  the  children  of 
the  deceased  testator  until  the  youngest  arrived  at  the  age 
of  twenty-one  years,  the  amount  of  such  income  to  be  paid 
to  be  determined  by  the  executors  under  the  will  who  were 
constituted  trustees  of  said  fund,  although  such  executors 
were  not  specifically  named  as  trustees. 

Surely  if  the  Supreme  Court  held  as  it  did  in  the  Stein 
and  Ryle  cases  that  the  legacies  taken  by  the  children  in  the 
residuary  estate  were  contingent  beneficial  interests  which 
did  not  vest  prior  to  July  1,  1902,  within  the  meaning  of 
the  refunding  act  of  June  27, 1902,  we  think  it  must  be  held 
here  that  the  two  infant  sons  of  the  deceased  testator  only 
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took  contingent  beneficial  interests  which  did  not  vest  in  pos- 
session or  enjoyment  prior  to  July  1, 1902,  within  the  mean- 
ing of  the  refunding  act  of  June  27, 1902,  because  if  anything 
the  interests  bequeathed  to  the  two  infant  sons  in  the  case  at 
bar  are  more  contingent  within  the  meaning  of  the  tax  law 
than  those  bequeathed  in  the  Stein  and  Ryle  cases,  and  there- 
fore could  not  vest  in  absolute  possession  or  enjoyment  to 
July  1, 1902,  and  the  tax  collected  thereon  refundable  under 
the  refunding  act  aforesaid.  The  only  personal  estate  be- 
queathed to  said  two  infants  that  could  be  taxed  was  the  in- 
come expended  by  the  trustees  for  their  maintenance,  educa- 
tion, and  support  according  to  the  discretion  of  the  said  trus- 
tees, but  as  such  income  expended  did  not  exceed  ten  thou- 
sand dollars  in  either  case,  on  or  before  July  1,  1902,  the 
same  is  not,  and  can  not,  be  taxable.  (Knowlton  v.  Moore, 
178  U.  S.,  41.) 

Mr,  Charles  H.  Bradley,  with  whom  was  Mr.  Assistant 
Attorney  General  Huston  Thompson,  for  the  defendants. 

Babney,  Judge,  delivered  the  opinion  of  the  court: 

This  is  a  suit  for  the  recovery  of  taxes  collected  under  the 
act  of  June  13,  1898,  30  Stat,  448,  on  legacies  to  two  of  the 
testator's  sons,  Robert  Bell  Deford  and  John  Edward  De- 
ford,  both  of  whom  were  minors  on  July  1,  1902,  at  which 
time  the  refunding  act  of  June  27,  1902,  32  Stat.,  406,  took 
effect. 

The  said  decedent  died  June  2,  1901,  leaving  a  last  will 
and  testament,  which  was  duly  admitted  to  probate  on  the 
6th  day  of  June,  1901,  by  the  Orphans'  Court  of  Baltimore 
City,  Md.,  the  place  of  residence  of  the  deceased,  and  the 
petitioners  herein  were  named  as  the  executors  of  said  will 
and  duly  qualified  as  such.  The  legacies  bequeathed  to  said 
minors  were  subsequently  taxed  under  the  provisions  of  said 
war-revenue  act  of  June  13, 1898,  and  it  is  for  the  refunding 
of  said  tax  so  collected  that  this  suit  is  brought 
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The  question  thus  presented  to  the  court  is  whether  such 
tax  was  legally  collectible  under  the  provisions  of  said  act  of 
June  13,  1898,  as  the  Supreme  Court  has  decided  that  the 
refunding  act  of  June  27, 1902,  is  only  a  legislative  construc- 
tion of  the  prior  act.  Vanderbilt  v.  Eidman,  196  XT.  S.,  480, 
500. 

The  legacy  in  question  to  these  minor  children  was  re- 
ceived by  virtue  of  the  following  provisions  of  the  last  will 
of  said  deceased: 

"  Eighth.  I  rive  and  bequeath  four  thousand  shares  of  my 
stock  in  the  Deford  Company  of  West  Virginia,  as  fol- 
lows, to  wit:  *  *  *  Six  hundred  and  sixty-six  shares 
thereof  to  my  son  Robert  Bell  Deford,  and  six  hundred  and 
sixty-six  shares  thereof  to  my  son  John  Edward  Deford, 
and  I  hereby  appoint  my  sons  Benjamin  Franklin  Deford 
and  Thomas  Deford  guardians  of  my  above-named  infant 
sons,  Robert  Bell  Deford  and  John  Edward  Deford,  to  hold 
the  above  shares  of  stock  of  the  Deford  Company  of  West 
Virginia  left  to  my  said  infant  sons,  respectively,  until  they 
shall,  respectively,  arrive  at  the  age  of  twenty-one  years ;  and 
when,  as  they,  respectively,  arrive  at  said  age  of  twenty-one 
years  to  transfer  their  respective  shares  of  said  stock  to  my 
said  sons  Robert  Bell  Deford  and  John  Edward  Deford,  re- 
spectively; said  guardians  in  the  meantime  collecting  the 
dividends  on  said  stock  and  applying  the  same,  or  so  much 
thereof  as  may  be  necessary,  to  the  support,  maintenance, 
and  education  of  my  said  infant  sons,  respectively,  the  bal- 
ance, if  any,  to  be  invested  by  said  guardians  for  their  said 
wards,  respectively,  as  they  may  deem  most  to  the  interest 
and  advantage  of  their  said  wards.    *    *    * 

"Ninth.  All  the  rest  and  residue  of  my  estate,  real  and 
personal,  of  every  kind  and  wheresoever  situated,  I  direct 
to  be  divided  by  my  executors,  hereinafter  named,  into  six 
equal  parts.  One  of  said  parts  I  give,  devise,  and  bequeath 
to  my  son  Benjamin  Franklin  Deford:  one  of  said  parts  I 
give,  devise,  and  bequeath  to  my  son  Thomas  Deford;  one 
of  said  parts  I  give,  devise,  and  bequeath  to  my  son  Robert 
Bell  Deford ;  and  anotherpart  I  give,  devise,  and  bequeath 
to  my  son  John  Edward  Deford.  I  do  hereby  appoint  my 
sons  Benjamin  Franklin  Deford  and  Thomas  Deford  the 

fuardians  of  my  two  minor  sons  Robert  Bell  Deford  and 
ohn  Edward  Deford,  and  desire  that  they  shall  be  excused 
by  the  orphans'  court  from  giving  bond." 
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The  refunding  act  of  June  27,  1002,  provided  for  the  re- 
funding of  any  taxes  collected  under  the  war-revenue  act  of 
June  13,  1898,  "as  may  have  been  collected  on  contingent 
beneficial  interests  which  shall  not  have  become  vested  prior 
to  July  first,  nineteen  hundred  and  two,  and  no  tax  shall 
hereafter  be  assessed  or  imposed  under  said  act  *  *  * 
upon  or  in  respect  of  any  contingent  or  beneficial  interest 
which  shall  not  become  absolutely  vested  in  possession  or 
enjoyment  prior  to  said  July  first,  nineteen  hundred  and 
two." 

Now,  it  is  contended  by  the  plaintiffs  that  the  said  lega- 
cies coming  to  the  said  minor  children  by  said  provision 
of  the  last  will  of  said  deceased  was  a  contingent  beneficial 
interest  which  never  became  vested  in  the  possession  or  en- 
joyment of  said  minors  prior  to  July  1,  1902,  at  which  time 
neither  of  them  was  of  age.  We  see  no  ground  whatever 
for  this  contention.  When  the  last  will  and  testament  of 
said  deceased  was  admitted  to  probate,  the  title  of  said 
minors  in  and  to  the  shares  of  stock  so  bequeathed  to  them 
became  absolute,  subject  to  no  contingency  whatever.  To 
be  sure,  their  disability  as  minors  made  it  necessary  for 
the  appointment  of  a  guardian  for  them  to  take  the  posses- 
sion of  such  stock  and  to  manage  it  for  them,  and  this  would 
have  been  necessary  if  the  will  had  made  no  provision  for 
such  guardianship.  In  fact,  their  title  to  these  shares  so 
given  them  under  the  will  was  exactly  the  same  as  it  would 
have  been  if  no  provision  for  guardianship  for  them  had 
been  made.  The  law  would  have  given  the  usufruct  arising 
from  these  shares  of  stock.    The  will  gives  them  the  same. 

If  the  decedent  had  died  intestate  and  these  minors  had 
received  this  property  upon  a  final  distribution  of  the  estate 
left  by  him,  their  right  and  title  to  the  same  would  be  ex- 
actly what  it  is  under  the  will,  a  guardian  for  them  would 
have  been  appointed  by  the  court,  and  they  would  have  re- 
ceived the  income  from  the  same  during  their  minority,  and 
upon  their  becoming  of  age  would  have  come  into  possession 
of  the  corpus  as  the  will  provides. 

It  is  ordered  by  the  court  that  the  petition  in  this  cause 
be  and  the  same  is  dismissed,  and  judgment  is  rendered  in 
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favor  of  the  United  States  against  the  claimants  for  the 
cost  of  printing  the  record  in  this  cause  in  the  sum  of  nine 
dollars  and  sixty-two  cents  ($9.62),  to  be  collected  by  the 
clerk  as  provided  by  law. 
All  the  judges  concur. 


THE  UNION  PACIFIC  RAILROAD  COMPANY  v.  THE 

UNITED  STATES. 

[No.  33056.    Decided  February  19,  1917.] 

On  the  Proof 8. 

Transportation  of  troops;  land-grant  deductions. — This  Is  a  suit  for 
the  recovery  of  certain  deductions  made  in  the  compensation 
of  plaintiff  under  the  land-grant  statutes  for  the  transporta- 
tion of  persons  alleged  to  be  M  troops  of  the  United  States." 

44  Troops  of  the  United  States." — Applicants  for  enlistment  in  the 
Army,  discharged  military  prisoners,  discharged  soldiers,  and 
retired  enlistment  men  are  not  "  troops  of  the  United  States  " 
within  the  meaning  of  the  statutes, 

Same. — Furloughed  soldiers  under  Army  Regulations,  being  advanced 
the  sum  necessary  for  travel  by  the  Government  and  the  nec- 
essary reimbursement  made  out  of  their  pay,  and  traveling 
for  their  own  convenience  while  on  furlough,  performing  no 
military  duty,  are  not  "  troops  of  the  United  States "  within 
the  meaning  of  the  statutes. 

The  Reporter's  statement  of  the  case : 

Mr.  Charles  H.  Bates  for  the  plaintiff.  Harr  &  Bates 
were  on  the  briefs. 

Mr.  Horace  S.  Whitman,  with  whom  was  Mr.  Assistant 
Attorney  General  Huston  Thompson,  for  the  defendants. 

By  the  land-grant  statute  the  railroad  companies  received 
large  and  valuable  tracts  of  land,  and  in  return  they  were  to 
transport  Government  property  and  troops  free  or  at  a  re- 
duced rate.  The  word  "  troops "  as  used  in  the  statute  was 
certainly  never  intended  in  its  narrow  sense,  but  was  in- 
tended to  mean  the  military  forces  of  the  United  States.    It 
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would  not  be  reasonable  to  suppose  that  the  Government 
would  reserve  right  to  demand  lower  rates  for  transporta- 
tion for  its  soldiers  on  active  duty  and  not  for  the  recruits 
or  the  applicants  who  were  to  take  part  in  the  military  serv- 
ice and  become  part  of  the  forces  of  the  United  States,  and, 
in  fact,  who  are  a  part  of  the  forces  of  the  United  States  the 
moment  they  apply  -for  enlistment. 

The  Army  appropriation  act  under  the  head  of  "  Trans- 
portation of  the  Army  and  its  supplies"  provides  for  the 
transportation  of  recruits  and  recruiting  parties  of  appli- 
cants for  enlistment  between  recruiting  stations  and  re- 
cruiting depots. 

Section  841,  Army  Regulations,  is,  in  part,  as  follows: 

"General  recruiting  stations  are  places  at  which  appli- 
cants for  enlistment  are  examined  and  from  which,  if  found 
to  be  qualified  for  service,  they  are  forwarded  to  recruiting 
depots  for  final  examination  and  enlistment. 

"  Recruiting  depots  are  of  two  classes,  viz,  general  recruit 
depots  and  recruit  depot  posts.  General  recruit  depots  are 
depots  at  which  applicants  for  enlistment  are  finally  exam- 
ined, enlisted,  and  retained  for  instruction,  and  from  which 
recruits  are  distributed  to  the  Army.  Recruit  depot  posts 
are  the  designated  military  posts  to  which  are  sent,  from 
general  recruiting  stations,  for  final  examination,  enlistment, 
and  distribution  to  the  Army,  such  applicants  for  enlistment 
as  are  not  sent  to  general  recruit  depots." 

Section  867,  Army  Regulations,  is  in  part  as  follows: 

"Upon  the  arrival  at  a  recruiting  depot  of  an  accepted 
applicant  for  enlistment  he  will  be  examined  and  enlisted  or 

rejected  with  the  least  practicable  delay. 

******* 

"Accepted  applicants  for  enlistment  who  are  found  unfit 
for  service  on  final  examination  at  recruiting  depots  will 
be  regarded  as  remaining  under  military  observation  until 
they  have  been  returned  to  the  recruiting  stations  at  which 
they  were  accepted,  or  until  they  should  have  arrived  at 
those  stations  after  having  been  forwarded  for  them." 

Section  1115,  Army  Regulations,  is  as  follows : 

"The  Quartermaster  Corps  will  furnish  transportation 
to  accepted  applicants  for  enlistment  from  general  recruit- 
ing stations  to  designated  recruiting  depots  (including  re- 
cruit depot  posts)  and  return  transportation  to  such  of  the 
applicants  as  are  rejected  on -final  examination." 


228  December  Term,  1916-17.  152 acta. 

Argiaeit    for    ike    BefaBiaatt. 

Sections  1124,  1125,  and  1232  provide  that  an  applicant 
for  enlistment  is  to  receive  the  same  rations  and  in  the  same 
manner  as  an  enlisted  man. 

It  will  be  seen  from  the  above  statutes  and  -regulations 
that  the  Government  holds  out  to  a  man  about  to  offer  him- 
self for  enlistment  that  the  United  States  War  Department 
will  bear  all  expenses  incident  to  the  enlistment  and  all  ex- 
penses  of  the  applicant  when  not  accepted  upon  final  exami- 
nation to  his  home  or  original  place  of  application  for 
enlistment.  When  an  application  is  made  for  enlistment,  the 
applicant  immediately  becomes  a  part  of  the  military  force  of 
the  country.  He  is  subject  to  orders  from  the  officers;  he  is 
supported  by  rations  from  the  United  States,  and  is  trans- 
ported to  and  from  the  recruiting  depot  at  the  expense  of  the 
United  States. 

This  court  quoted  with  approval  the  language  of  Gray,  J., 
in  Tyler  v.  Pomeroy  et  al.,  8  Allen,  480  in  the  Coe  case,  44  C. 
Cls.,  p.  426: 

"The  word  4 enlist'  and  ( enlistment9  in  the  law,  as  in 
common  usage,  may  signify  either  the  complete  fact  of  enter- 
ing the  military  service  or  the  first  step  taken  by  the  recruit 
toward  that  end." 

We  are  not  concerned  whether  or  not  the  applicant  for  en- 
listment  has  taken  the  enlistment  oath.  He  becomes  part 
of  the  military  force  at  the  time  he  applies  for  enlistment, 
and  remains  so  until  his  enlistment  is  completed  or  until  he 
is  rejected  and  returned  to  the  place  of  his  application. 
Being  part  of  the  military  forces  of  the  country,  the  United 
States  is  entitled  to  land-grant  rates  when  paying  for  the 
transportation  of  the  applicant  either  before  or  after  re- 
jection. 

Enlistment  constitutes  a  contract  between  the  soldier  and 
the  United  States.  Grimley,  137  U.  S.,  147 ;  Coe's  case,  44 
C.  Cls.,  419. 

The  Army  appropriation  act  of  August  24, 1912,  37  Stats., 
at  page  570,  fixes  the  travel  pay  of  enlisted  men  on  discharge. 

It  will  be  seen  from  section  158  of  the  Army  Regulations 
that  the  travel  allowance  for  the  transportation  home  is  to 
be  furnished  a  soldier  before  discharge.    Such  transporta- 
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tion  furnished  a  soldier  on  discharge  is  a  part  of  the  pay 
to  which  he  is  entitled  as  the  consideration  moving  from  the 
United  States  under  the  enlistment  contract  It  is  a  part  of 
the  statutory  and  direct  compensation  for  his  military  serv- 
ice. His  transportation  is  not  a  gratuity  to  be  furnished 
after  his  discharge,  but  on  his  discharge  and  is  a  part  of  the 
final  settlement  between  the  parties  under  the  enlistment 
contract.  It  is  not  a  gift,  but  a  payment  for  service  as  a 
trooper  or  soldier  of  the  United  States.  It  is  not  given  to 
him  as  a  citizen,  but  as  a  soldier.  The  transportation,  there- 
fore, being  furnished  a  soldier  as  part  of  his  military  pay, 
the  United  States  was  properly  entitled  to  land-grant  rates 
for  the  transportation. 

The  same  line  of  reasoning  applied  to  discharged  military 
prisoners  as  to  discharged  enlisted  men.  The  Army  appro- 
priation act  provides  for  the  transportation  of — 

"Prisoners  on  their  discharge  from  United  States  disci- 

Elinary  barracks  or  from  any  place  in  which  they  have  been 
eld  under  a  sentence  of  dishonorable  discharge  and  confine- 
ment for  more  than  six  months."  (Act  Mar.  4,  1915, 
44  Transportation  of  Army  and  its  supplies.") 

This  transportation  is  furnished  in  fulfillment  of  the  en- 
listment contract,  as  set  forth  in  the  oath,  and  is  therefore 
entitled  to  be  paid  for  at  land-grant  rates. 

Sections  134, 135, 136, 137,  423, 1137, 1241, 1341,  and  1474, 
Army  Regulations,  deal  with  the  relations  of  retired  enlisted 
men. 

The  act  of  April  25,  1914,  38  Stats,  350,  provides  that  in 
certain  contingencies  the  President  may  call  the  retired  en- 
listed men  to  active  duty. 

A  retired  soldier  is  declared  by  statute  to  be  a  part  of 
the  Army.  He  reports  regularly  to  his  officers,  receives  pay, 
and  is  subject  to  call  for  duty.  Transportation  in  question 
is  received  as  part  payment  for  his  services  under  the  en- 
listment contract.  Under  the  circumstances  it  is  respect- 
fully submitted  that  he  is  a  part  of  the  "  troops  of  the  United 
States,"  and  therefore  entitled  to  land-grant  rates. 

A  soldier's  furlough  terminates  when  he  reports  to  an 
Army  station,  whether  it  is  the  station  to  which  he  is  at- 
tached or  elsewhere.   He  again  resumes  his  status  as  a  soldier 
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and  is  transported  as  such.  It  is  true  that  the  cost  of  the 
transportation  is  borne  by  the  soldier.  The  land-grant  act 
provides  that  the  railroad  is  to  be  and  remain  "a  public 
highway  for  the  use  of  the  Government  of  the  United  States, 
free  from  tolls  or  other  charges  upon  transportation  of  any 
property  or  troops  of  the  United  States."  The  furloughed 
soldier  resumes  active  duty  when  he  reports  at  a  station  and 
the  transportation  in  question  is  the  transportation  from  the 
station  to  which  he  reports  to  the  station  at  which  his  com- 
mand is  stationed.  Transportation  is  furnished  to  him  as  a 
soldier  on  active  duty  for  the  military  purpose  of  having 
him  rejoin  his  command.  It  can  not  be  contended  that  he 
is  not  a  part  of  the  u  troops  of  the  United  States  "  nor  that 
his  transportation  is  not  furnished  for  military  purposes. 
The  only  question  that  arises  is,  Does  the  fact  that  the  soldier 
is  required  to  ultimately  pay  the  transportation  charge  place 
the  charge  without  the  land-grant  statute! 

The  claimant  is  contending  that  enlistment  or  the  change 
from  civil  to  military  status  is  the  determining  factor  in 
the  rate  to  be  charged  for  the  transportation  of  persons.  Wo 
respectfully  submit  that  it  is  not  the  military  status  that 
determines  whether  or  not  the  land-grant  rates  are  to  be 
applied,  but  whether  or  not  the  transportation  is  furnished 
for  military  purposes. 

It  is  not  the  potentiality  of  military  service  here,  but  it  is 
the  actuality  of  the  military  service  in  connection  that  de- 
termines that  these  men  are  entitled  to  land-grant  rates. 

Barney,  Judge^  reviewing  the  facts  found  to  be  estab- 
lished, delivered  the  opinion  of  the  court: 

This  is  a  suit  brought  by  the  Union  Pacific  Railroad  Co. 
against  the  United  States  to  recover  certain  land-grant  de- 
ductions made  by  the  defendants  in  a  settlement  with  the 
plaintiff  for  the  transportation  of  certain  persons.  These 
deductions  were  made  on  the  ground  that  the  following 
classes  of  persons  were  troops  of  the  United  States,  and  that 
by  virtue  of  the  land-grant  statutes  the  plaintiff  was  obliged 
to  transport  these  persons  at  the  land-grant  rates  established 
and  agreed  upon  by  the  parties. 
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The  persons  so  transported  were : 

1.  Applicants  for  enlistment. 

2.  Discharged  military  prisoners. 

3.  Discharged  soldiers. 

4.  Retired  enlisted  men. 

5.  Furloughed  soldiers. 

Upon  the  authority  of  Lake  Superior  &  Miss.  R.  R.  Co.  v. 
United  States,  93  U.  S.,  442,  where  the  land  grants  to  rail- 
roads by  similar  provisions  to  those  in  the  instant  case,  while 
the  Government  is  entitled  to  the  free  use  of  such  railroads 
as  a  public  highway,  that  right  does  not  carry  with  it  the  use 
of  all  the  transportation  facilities  belonging  to  and  connected 
with  the  railroad,  and  for  such  facilities  furnished  the  rail- 
road is  entitled  to  a  reasonable  compensation.  It  seems  that 
by  legislative  enactment  acceded  to  by  the  railroads  such 
reasonable  compensation  has  been  agreed  upon  as  50  per 
centum  of  the  compensation  paid  by  private  parties  for  the 
same  service. 

As  a  condition  to  the  granting  of  land  to  the  plaintiff  in 
this  case  it  was  provided  "  such  railroad  shall  be  and  remain 
a  public  highway  for  the  use  of  the  Government  of  the 
United  States  free  from  toll  or  other  charges  upon  the  trans- 
portation of  any  property  or  troops  of  the  United  States." 
It  becomes  necessary,  then,  in  the  decision  of  this  and  similar 
cases  to  decide  what  classes  of  individuals  and  what  indi- 
viduals are  embraced  within  the  term  "  troops  of  the  United 
States."  It  is  contended  for  the  defendants  that  the  law  is 
well  settled  that  the  land-grant  statute  is  to  be  construed 
against  the  railroads,  and  this  is  doubtless  true  as  to  the 
extent  and  limit  of  such  grants.  Leavenworth,  etc.,  R.  R.  v. 
United  States,  92  U.  S.,  733, 740 ;  Sioux  City  &  St.  Paul  R.  R. 
v.  United  States,  139  U.  S.,  396,  460 ;  Oregon,  etc.,  R.  R.  v. 
United  States,  164  U.  S.,  539.  But  we  know  of  no  such  rule 
made  applicable  to  the  conditions  or  consideration  of  such 
grants  for  the  reason  that  the  reason  for  the  rule  in  the  latter 
case  does  not  exist.  It  was  said  by  Justice  Harlan  in  the 
opinion  of  the  court  in  the  Oregon,  etc.,  R.  R.  case,  supra,  at 
page  539 :  "  The  rule  of  construction  applicable  to  the  grant- 
ing act  is  the  familiar  rule  that  all  grants  of  this  description 
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must  be  construed  favorably  to  the  Government,  and  that 
nothing  passes  but  what  is  conveyed  in  clear  and  explicit 
language.9'  (Citing  cases.)  "And  that  the  construction 
should  be  such  as  will  effectuate  the  legislative  intention, 
avoiding,  if  possible,  an  unjust  or  absurd  conclusion,  is  also 
well  settled." 

We  see  no  reason  for  the  application  of  any  such  rule  to 
this  case,  for  the  further  reason  that  the  only  question  before 
us  for  decision  is  the  meaning  and  construction  to  be  given  to 
the  simple  phrase  "  troops  of  the  United  States."  As  was 
said  in  Lake  Superior,  etc.,  R.  R.  v.  United  States,  supra, "  It 
might  be  very  convenient  for  the  Government  to  have  more 
rights  than  it  has  stipulated  for;  but  we  are  on  a  question  of 
construction,  and  on  this  question  the  usus  loquendi  is  a  far 
more  valuable  aid  than  the  inquiry  what  'might  be  desirable  " 
(pp.454,  455). 

If  we  go  to  the  dictionary  for  the  meaning  of  the  word 
"  troops  "  we  find  that  it  is  defined  in  a  military  sense  as  "  a 
body  of  soldiers;  a  muster  of  soldiers;  an  army."  Standard 
Diet. 

The  construction  to  be  given  to  the  word  "  troops "  used 
in  the  same  connection  as  in  this  case  was  before  this  court 
in  the  Alabama  Great  Southern  R.  R.  case,  49  C.  Cls.,  522, 
and  it  was  there  held  that  it  did  not  include  the  National 
Guard  unless  actually  and  not  potentially  in  the  service  of 
the  United  States.  In  speaking  for  this  court  in  that  case, 
Campbell,  C.  J.,  said : 

"That  the  National  Guard  may  become  *  troops  of  the 
United  States '  within  the  meaning  of  said  land-grant  act,  is 
not  to  be  questioned,  but,  as  was  said  at  the  bar  in  this  case, 
it  is  not  the  potentiality  but  the  actuality  of  being  in  the 
service  contemplated  by  the  Constitution  which  fixes  their 
status  as  '  troops.'  The  meaning  of  the  act  under  which  the 
claimant  must  transport  troops  is  not  to  be  restricted  to  the 
Kegular  Army,  nor  can  it  be  extended  to  include  the  National 
Guard  when  not  in  the  service  of  the  United  States  "  (p.  537) . 

The  signification  to  be  given  to  this  word  as  used,  as 
applied  to  contract  surgeons,  cooks,  and  other  usual  and 
necessary  employees  accompanying  and  used  in  connection 
with  the  transportation  of  bodies  of  the  United  States  Army, 
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is  not  before  us  in  this  case  and  is  not  decided.  This  case 
is  confined  to  particular  classes  of  persons  heretofore  men- 
tioned, and  those  classes  only  are  considered.  However,  we 
venture  to  lay  down  some  rules  of  construction  which  should 
be  followed  in  all  these  cases.  We  think  that  the  general 
rule  applicable  to  all  of  these  cases  is  that,  in  order  to  come 
within  the  provisions  of  the  land-grant  act,  the  persons 
transported  should  be  a  part  of  the  military  organization 
of  the  United  States,  and  may  in  certain  cases  include  the 
Naval  Establishment,  which,  however,  is  not  decided;  if  a 
body  of  troops  is  transported,  every  ipember  of  that  body 
entitled  to  the  provisions  of  the  act  must  be  a  necessary 
member  of  that  body,  either  directly  or  indirectly,  in  its 
movement;  in  cases  of  individual  transportation — that  is, 
where  there  is  no  movement  of  a  body  of  troops — the  person 
so  transported,  to  be  entitled  to  its  provisions,  must  be  him- 
self an  actual  member  of  the  military  organization  of  the 
United  States ;  in  other  words,  be  a  soldier  and  traveling  for 
the  convenience  of  the  Government. 

In  the  light  of  these  rules  we  come  to  the  decision  of  the 
case  before  us. 

Applicants  for  enlistment:  This  class  is  in  no  way  con- 
nected with  the  military  organization  or  any  movement  of 
the  same,  and  may  never  become  90.  "In  order  to  become 
a  soldier  of  the  United  States  Army — i.  6.,  in  order  to  become 
a  fully  enlisted  man — the  party  must  first  enlist  by  signing 
the  prescribed  application,  and  he  must  then  be  accepted 
and  sworn  into  the  service  by  the  proper  officer." 
Coe  v.  United  States,  44  C.  Cls.,  419,  427.  "  Such  persons 
have  not  changed  their  status  in  life  from  that  of  ordinary 
citizens  to  that  of  a  soldier,  and  are  not  amenable  to  military 
jurisdiction.  They  are  not  members  of  the  military  organ- 
ization, and  therefore  are  not  included  within  the  term 
' troops  of  the  United  States';  and  are  not  entitled  to  the 
reduced  rates  provided  by  the  land-grant  act  and  the  deci- 
sions and  arrangements  under  the  same.'9 

Discharged  military  prisoners:  These  persons  when  dis- 
charged from  the  service  of  the  United  States  are  no  longer 
soldiers ;  in  fact,  they  ceased  to  be  soldiers  when  they  were 
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bent  to  prison,  and  when  they  are  discharged  from  prison 
they  have  severed  their  relations  with  the  United  States; 
they  are  not  under  the  control  of  the  Government ;  and  when 
they  travel  to  their  homes  or  elsewhere  they  are  traveling 
for  their  own  comfort  and  convenience.  They  certainly  can 
not  be  troops  of  the  United  States,  and  can  not  be  said  to 
be  traveling  as  such.  It  is  said  that  the  act  making  appro- 
priation for  "  Transportation  of  the  Army  and  its  supplies  " 
expressly  provides  for  the  transportation  of  discharged  mil- 
itary prisoners.  That  is  undoubtedly  true.  But  it  does 
not  follow  that  the  Jand-grant  railroads  are  charged  with 
this  transportation.  The  United  States,  for  sufficient  rea- 
sons, choose  to  provide  transportation  for  this  class  of  per- 
sons, but  they  can  not  require  railroads  to  transport  these 
persons  at  land-grant  rates  unless  the  land-grant  acts  require 
it  to  be  done.  These  land-grant  roads  are  required  to  trans- 
port troops  of  the  United  States  at  rates  which  have  been 
established  and  agreed  upon  between  them  and  the  United 
States.  Discharged  military  prisoners  are  not  troop:  of  the 
United  States.  Nor  can  the  contract  of  enlistment  between 
the  soldier  and  the  United  States,  however  it  may  be  inter- 
preted between  the  parties,  be  construed  to  impose  a  burden 
upon  a  third  party  whose  obligations  to  the  Government  are 
clearly  defined  in  the  statutes. 

Discharged  soldiers:  We  next  come  to  consider  whether 
discharged  soldiers  are  troops  of  the  United  States  within 
the  meaning  of  the  statutes  which  we  are  discussing.  The 
same  reasoning  applies  to  discharged  soldiers  as  to  dis- 
charged military  prisoners.  They  cease  to  be  soldiers  when 
they  are  discharged.  Their  discharge  takes  effect  on  the 
date  of  notice  to  them  of  such  discharge.  Army  Regula- 
tions, 1913,  par.  152.  When  they  travel  after  discharge  they 
do  so  for  their  own  comfort  and  convenience.  The  obligation 
of  the  Government  to  transport  them  to  their  homes  or  else- 
where does  not  affect  their  status  as  soldiers,  does  not  give 
them  a  status  which  they  do  not  have,  and  can  not  make  them 
troops  of  the  United  States  within  the  meaning  of  the  land- 
grant  statutes. 

Retired  enlisted  men:  This  class  forms  no  part  of  the 
organization  of  the  Army.    They  sever  their  connection  with 
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the  Army  when  they  go  upon  the  retired  list  for  the  purpose 
of  receiving,  at  the  hands  of  the  Government,  retired  pay. 
Murphy  v.  United  States,  38  C.  Cls.,  511,  521.  They  are  in 
effect  pensioners.  They  have  no  military  duty  to  perform, 
and  can  not  be  required  to  perform  any.  It  is  true  that  in 
the  act  of  April  25,  1914,  38  Stats.,  350,  known  as  the  vol- 
unteer act,  provision  is  made  for  the  employment  of  retired 
enlisted  men  for  the  performance  of  certain  military  duties, 
and  while  so  employed  they  doubtless  become  "troops  of 
the  United  States."  But  when  they  are  retired  and  fur- 
nished transportation  to  their  homes  or  elsewhere  they  are 
traveling  for  their  own  comfort  and  convenience  and  not  for 
the  benefit  of  the  United  States,  and  certainly  are  not 
"troops  of  the  United  States"  within  the  meaning  of  the 
statutes  under  discussion. 

Furloughed  soldiers:  What  has  been  said  herein  regarding 
the  other  classes  discussed  is  applicable  to  this  class,  for 
while  on  furlough  they  are  performing  no  military  duty. 
Soldiers  on  furlough  are  not  allowed  to  take  with  them  their 
aims  or  accouterments.  Army  Regulations,  113.  They 
must  travel  back  to  their  posts  or  commands  at  their  own 
expense.  Army  Regulations,  110.  However,  this  question 
as  to  them  may  be  viewed  from  a  different  standpoint  en- 
tirely. It  is  true  that  a  soldier  on  furlough  is  a  soldier  of 
the  United  States  and  is  in  the  service,  but  not  on  duty. 
The  Army  Regulations  provide  that  the  expense  of  his  travel 
shall  be  borne  by  himself  while  traveling  under  furlough. 
It  is  also  provided  that  in  the  event  he  is  unable  to  pay  the 
expense  of  his  travel  to  his  post  or  command  the  sum  may 
be  advanced  by  the  commanding  officer  and  reimbursement 
made  by  him  out  of  his  pay.  The  case  before  us  does  not 
require  a  decision  upon  this  question  of  the  right  of  the 
Government  by  proper  regulations  to  provide  that  the  ex- 
pense of  travel  of  a  furloughed  man  while  on  furlough  shall 
be  borne  by  the  Government.  The  regulations  now  provide 
that  the  expense  of  his  travel  shall  be  borne  by  him.  In  the 
instant  case  the  furloughed  man  called  upon  the  commanding 
officer  for  the  necessary  expense  to  travel  back  to  his  com- 
mand, and  subsequently  he  repaid  the  amount  for  the  travel 
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expense,  and  this  was  done  in  conformity  with  the  Army 
Begulationa. 

It  is  difficult  to  see  upon  what  theory  the  Government  can 
make  a  deduction  from  the  railroad's  bill  because  of  the 
land-grant  act  when  the  Government  has  been  fully  reim- 
bursed for  it  by  the  soldier.  Certainly  it  should  not  be  con- 
tended that  the  Government  could  require  the  soldier  to  pay 
his  own  expense  and  reimburse  itself  out  of  his  wages  and 
then  also  make  the  railroad  company  allow  it  a  further 
reduction.  By  private  arrangement  between  the  Govern- 
ment and  the  soldier  the  former  has  advanced  a  certain  ex- 
pense to  the  soldier  for  which  he  alone  was  liable.  The 
soldier  has  repaid  that  expense.  By  treating  the  soldier's 
travel  while  on  furlough  as  an  individual  matter  for  his 
own  comfort  and  convenience,  the  Government  has  recog- 
nized that  he  was  not  traveling  as  a  soldier  or  as  a  part  of 
the  u  troops  of  the  United  States."  He  has  reimbursed  the 
Government  for  what  it  has  advanced  him,  and  we  do  not 
see  how  the  land-grant  act  can  be  invoked  as  having  any 
influence  whatever  upon  the  situation.  The  Government  as- 
sumed a  liability  to  the  railroad  for  the  transportation  of  the 
soldier,  and  the  soldier  put  the  Government  in  funds  to  dis- 
charge that  liability. 

It  follows  from  the  foregoing  that  the  plaintiff  is  entitled 
to  judgment  in  the  sum  of  $943.55,  and  it  is  so  ordered. 

Hat,  Judge,  Booth,  Judge,  and  Campbell,  Chief  Justice, 
concur. 
Downey,  Judge,  did  not  participate  in  the  decision  of  this 
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[No.  83847.    Decided  February  19,  1917.] 

On  the  Proofs. 

Navy  pay;  promotion;  statutory  construction. — Where  a  lieutenant  in 
the  Navy  became  eligible  for  promotion  to  the  next  higher 
grade  and  upon  examination  was  found  professionally  quali- 
fied but  physically  disqualified,  and  later  when  the  physical 
defect  was  remedied  was  nominated  as  a  lieutenant  com- 
mander from  the  date  when  the  vacancy  occurred,  he  is  en- 
titled  to  the  pay  of  the  higher  grade  for  constructive  service 
from  the  date  of  eligibility  to  promotion  and  was  advanced 
in  grade  or  rank  "  pursuant  to  law  "  under  the  act  of  March 
4,  1913  (37  Stat,  892). 

Aid;  additional  pay.— Where  the  officer  after  the  date  of  eligibility  to 
promotion  and  before  the  date  of  his  commission  as  a  lieu- 
tenant commander  served  as  an  aid  to  a  division  commander 
of  the  Atlantic  Fleet,  he  is  entitled  to  the  additional  pay  as 
aid,  as  during  the  period  of  service  he  in  fact  held  the  grade 
of  lieutenant    Knox  case,  ante,  p.  22. 

The  Reporter's  statement  of  the  case: 

Mr.  George  A.  King  for  the  plaintiff.  King  cfc  King  were 
on  the  briefs. 

Mr.  Richard  P.  Whiteley,  with  whom  was  Mr.  Assistant 
Attorney  General  Huston  Thompson,  for  the  defendants. 

Campbell,  Chief  Justice,  reviewing  the  facts  found  to  be 
established,  delivered  the  opinion  of  the  court : 

On  the  1st  day  of  July,  1914,  there  was  a  vacancy  in  the 
grade  of  lieutenant  commander  in  the  Navy.  The  plantiff 
was  a  lieutenant  in  the  Navy,  and  on  the  1st  day  of  July, 
1914,  became  eligible  to  promotion  to  said  vacancy,  subject 
to  the  examination  required  by  law.  He  reported  for  ex- 
amination and  the  board  of  medical  examiners  found  him 
incapacitated  for  active  service  by  reason  of  some  physical 
ailment.  He  was  subsequently  ordered  to  proceed  at  his 
own  expense  to  the  Naval  Hospital  at  Washington  for  op- 
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erative  treatment,  where  he  reported  on  November  3,  1914. 
He  was  discharged  from  treatment  on  January  4, 1915.  On 
February  12,  1915,  he  was  directed  to  report  for  examina- 
tion for  promotion  in  the  Atlantic  Fleet.  He  was  found 
duly  qualified,  and  under  date  of  April  27,  1915,  during  the 
recess  of  the  Senate,  a  commission  was  issued  to  him  by  the 
President  appointing  him  a  lieutenant  commander  in  the 
Navy  with  rank  from  the  1st  day  of  July,  1914.  On  Decem- 
ber 6, 1915,  he  was  nominated  to  the  Senate  for  appointment 
as  a  lieutenant  commander  from  July  1, 1914,  was  confirmed 
by  the  Senate  on  January  5,  1916,  and  on  January  25,  1916, 
the  President  executed  a  commission  to  him  as  lieutenant 
commander  to  rank  from  July  1, 1914.  The  vacancy  which 
existed  on  July  1,  1914,  in  the  number  of  lieutenant  com- 
manders continued  from  that  date  until  plaintiff's  recess 
appointment  and  was  not  thereafter  filled  except  by  the 
appointment,  confirmation,  and  subsequent  commission  of 
plaintiff. 

The  plaintiff  claims  that  he  is  entitled  to  the  pay  of  lieu- 
tenant commander  from  the  date  stated  in  his  commission  by 
virtue  of  the  act  of  March  4,  1913,  37  Stats.,  892.  The 
auditor  ruled  adversely  to  his  claim,  which  ruling  was 
approved  by  the  comptroller. 

It  is  to  be  noted  that  the  examination  which  plaintiff  had 
when  he  was  found  incapacitated  for  active  service  was  a 
physical  examination.  He  did  not  fail  professionally.  Sec- 
tion 1505  of  the  Revised  Statutes,  as  amended  by  the  act  of 
March  11,  1912,  37  Stats.,  73,  provides  that  any  officer  of 
the  Navy  on  the  active  list  below  the  rank  of  commander 
who,  upon  examination  for  promotion,  is  found  not  profes- 
sionally qualified  shall  be  suspended  from  promotion  for  a 
period  of  six  months  from  the  date  of  approval  of  said  ex- 
amination and  shall  suffer  a  loss  of  numbers.  That  section 
referring  as  it  does  to  professional  qualification,  is  not 
applicable  in  a  case  where,  the  examination  developing 
merely  a  physical  incapacity  for  active  service,  the  officer 
is  not  reported  as  professionally  disqualified.  On  the  con- 
trary, the  reverse  may  be  inferred.  In  the  instant  case  the 
order  was  that  the  plaintiff  report  to  a  naval  hospital  for 
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operative  treatment  and  be  reexamined  for  promotion  there- 
after. When  reexamined  he  was  found  professionaly  quali- 
fied and  was  appointed  and  commissioned. 

The  act  of  March  4,  1913,  supra,  provides  that  when  an 
officer  of  the  Navy  is  advanced  in  grade  or  rank  pursuant  to 
law  he  shall  receive  the  pay  and  allowances  of  the  higher 
grade  or  rank  from  the  date  stated  in  his  commission.  We 
have  had  occasion  in  several  cases  to  consider  the  effect  of 
that  act.  Smith  Case,  50  C.  Cls.,  244 ;  Crapo  Case,  50  C.  Cls., 
342 ;  Toulon  Case,  51  C.  Cls.,  87.  There  is  no  inconsistency 
between  these  cases.  The  court  has  not  held,  and  does  not 
now  hold,  that  said  act  authorizes  the  fixing  of  a  date  in  the 
commission  from  which  the  rank  begins  which  is  controlling 
on  the  court  regardless  of  whether  the  promotion  was  made 
pursuant  to  law  or  not.  In  the  Smith  case  the  plaintiff  had 
failed  to  professionally  qualify,  and  under  the  statute  appli- 
cable in  his  case  was  suspended  from  promotion  for  one 
year.  He  suffered  the  loss  of  that  one  year,  and  the  date  of 
his  commission  showed  a  recognition  of  that  fact. 

In  Crapo's  case  the  defendants  contended  that  there  was 
no  vacancy  to  which  the  claimant  could  have  been  appointed. 
The  claimant  insisted  there  was  a  vacancy  and  that  the  act  of 
March  4, 1913,  was  applicable.  The  court,  speaking  through 
Judge  Booth,  said  the  issue  was  limited  to  this :  "  Was  the 
claimant  eligible  to  the  office  of  passed  assistant  paymaster 
on  the  date  stated  in  his  commission?  If  he  was,  he  is  en- 
titled to  his  pay  and  allowances;9'  and  again  (p.  343)  it  is 
said :  "  The  provisions  of  the  statute  having  been  invoked  in 
behalf  of  the  claimant,  the  case  resolves  itself  into  the  single 
issue,  and  that  is,  Was  the  claimant's  status  such  as  to  entitlo 
him  to  pay  from  the  date  stated  in  his  commission  i*1 
Plainly  it  was  not  said  or  meant  that  if  the  status  of  the 
claimant  had  been  such  that  he  was  not  entitled  to  pay  from 
the  date  stated  in  the  commission  the  court  would  ignore 
that  fact  and  be  governed  by  the  date  stated.  In  both  the 
Smith  and  Crapo  cases  it  appeared  that  the  claimant  was 
eligible  to  promotion  on  the  date  stated  in  the  commission, 
and  effect  was  given  to  the  commission  accordingly.  But  in 
the  Toulon  case  the  claimant  was  not  eligible  to  promotion 
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on  the  date  stated  in  the  commission,  and  the  court  refused 
to  give  recognition  to  the  erroneous  date.  When  Toulon 
was  found  professionally  disqualified  the  statute  applicable 
in  his  case  required  his  suspension  from  promotion  for  a 
period  of  six  months.  The  date  of  rank  stated  in  his  com- 
mission showed  that  effect  had  not  been  given  to  that  statute, 
and  we  hence  held  that  he  had  not  been  advanced  in  grade  or 
rank  pursuant  to  law  and,  therefore,  that  he  did  not  come 
within  the  provisions  of  the  act  of  March  4, 1913. 

That  act  provides  for  pay  for  a  constructive  service.  It 
contemplates  that  the  officer  will  be  advanced  under  and  in 
accordance  with  the  law  and  that  the  date  from  which  the 
higher  rank  begins  will  be  stated  in  pursuance  of  the  law. 
Conversely,  it  does  not  contemplate  that  an  arbitrary  date 
will  be  chosen,  nor  that  an  officer  will  be  advanced  in  con- 
travention of  the  positive  requirement  that  he  shall  not  be 
promoted  or  advanced  while  he  is  under  suspension  for  a 
failure  to  professionally  qualify  when  examined.  The 
statute  does  not  provide  that  when  an  officer  is  advanced 
in  grade  or  rank  he  shall  have  the  pay  and  allowances  of  the 
higher  grade  or  rank  from  the  date  stated  in  his  commission, 
but  it  does  provide  that  when  the  advancement  is  "  pursuant 
to  law  "  he  shall  have  them*  When  he  is  advanced  or  pro- 
moted contrary  to  law,  if  such  a  case  is  supposable,  or  where 
the  period  of  suspension  required  by  section  1505,  for  in- 
stance, is  overlooked  or  disregarded,  he  can  not  be  said  to 
have  been  advanced  pursuant  to  law;  and  in  such  case  he 
can  not  be  entitled  to  the  pay  and  allowances  of  the 
higher  grade  from  the  date  stated  in  his  commission. 

We  are  led  to  refer  to  said  cases  in  order  to  set  at  rest  the 
contention  that  the  date  "  stated  in  the  commission  "  is  con- 
trolling. We  can  not  change  the  date  where  it  appears  to 
be  erroneous,  but  we  can  refuse  relief  where  the  date  is 
erroneous. 

In  the  instant  case  no  such  condition  arises.  The  plaintiff 
was  found  professionally  qualified.  There  was  a  vacancy 
to  which  he  was  eligible,  and  it  was  kept  open  awaiting  his 
examination.    He  was  properly  commissioned  to  rank  from 
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the  date  of  his  eligibility  to  the  vacancy  in  the  higher  grade 
or  rank. 

In  the  brief  for  the  Government  a  question  is  suggested 
which  is,  also  referred  to  in  the  Comptroller's  decision,  going 
to  the  right  to  hold  "  open  "  the  vacancy  until  the  plaintiff 
could  be  reexamined  physically. 

The  facts  show  that  the  report  of  the  board  of  naval  sur- 
geons in  their  finding  and  recommendation  stated  that 
plaintiff  was  "  incapacitated  for  service  by  reason  of  right, 
direct  inguinal  hernia  contracted  in  the  line  of  duty,  and  he 
is  therefore  not  qualified  to  perform  all  his  duties  at  sea,  and 
we  do  not  recommend  him  for  promotion."  The  Bureau  of 
Medicine  and  Surgery,  on  September  10, 1914,  recommended 
that  he  "be  ordered  to  naval  hospital  for  operative  treat- 
ment, and  that  he  be  reexamined  when  he  has  recovered  to 
determine  his  physical  fitness  for  promotion.9'  On  Septem- 
ber 11,  1914,  the  Secretary  of  the  Navy,  reciting  the  recom- 
mendation of  the  Bureau  of  Medicine  and  Surgery,  trans- 
mitted the  record  to  the  President  with  his  advice  "  that  the 
findings  and  recommendation  of  the  board  of  medical  ex- 
aminers in  this  case  be  approved,  with  a  view  to  effecting  the 
recommendation  of  the  Bureau  of  Medicine  and  Surgery  in 
its  above-quoted  indorsement"  On  September  15,  1914,  the 
President's  indorsement  was  made  as  follows :  "  The  finding 
and  recommendation  of  the  board  in  this  case  are  approved." 
Thereafter  the  plaintiff  was  admitted  to  the  naval  hospital 
for  operative  treatment  and  was  discharged  from  the  same 
on  January  4,  1915.  On  February  12,  1915,  he  was  again 
ordered  for  examination  for  the  promotion,  and,  having  suc- 
cessfully passed  that  examination  and  also  the  professional 
examination,  he  was  promoted,  as  has  been  stated. 

Upon  the  said  facts  a  conclusion  is  sought  to  be  deduced 
that  on  account  of  his  disqualification  for  promotion  on  Sep- 
tember 15, 1914,  the  plaintiff  relinquished  any  seniority  right 
he  possessed  to  the  vacancy  to  which  he  was  subsequently 
promoted.  We  do  not  think  that  such  a  conclusion  is  prop- 
erly deducible  under  the  circumstances  of  this  case.  It 
would  be  too  strict  if  not  a  strained  construction  of  the  Pres- 
ident's action  to  say  that  he  merely  approved  the  finding  of 
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the  board  of  medical  examiners  when  as  a  matter  of  fact  he 
had  before  him  not  only  their  report  but  the  recommenda- 
tion of  the  Bureau  of  Medicine  and  Surgery  and  the  advice 
thereon  of  the  Secretary  of  the  Navy.  It  will  be  noted  that 
the  board  of  medical  examiners  did  not  recommend  plaintiff 
for  promotion,  and  that  their  recommendation  was  of  a  nega- 
tive character.  If  approved  as  a  recommendation  that  the 
officer  be  not  promoted  because  of  physical  defects  it  would 
seem  that  the  course  to  follow  upon  the  approval  of  that  rec- 
ommendation would  lead  to  a  retirement  of  the  officer.  Such 
a  course  was  not  pursued,  and  in  view  of  the  course  that  was 
subsequently  taken  it  would  seem  that  the  construction 
adopted  and  acted  upon,  that  the  Executive  had  approved 
the  recommendation  of  the  Bureau  of  Medicine  and  Surgery 
which  accompanied  the  report,  indorsed  as  it  was  by  the 
Secretary  of  the  Navy,  that  the  plaintiff  be  reexamined  after 
receiving  operative  treatment,  can  not  be  said  under  the  facts 
of  the  case  to  have  been  an  unreasonable  construction.  In 
the  event  of  a  failure  of  an  officer  to  professionally  qualify 
the  statute  provides  a  penalty  of  suspension  for  a  period  of 
time  and  loss  of  numbers.  We  have  not  been  shown  any 
statute  which  deals  specifically  with  a  failure  to  qualify 
physically  on  examination  further  than  the  general  statute, 
section  1493  of  the  Revised  Statutes,  providing  that  no  officer 
shall  be  promoted  to  a  higher  grade  on  the  active  list  until 
he  has  been  examined  and  pronounced  physically  qualified 
to  perform  all  of  his  duties  at  sea.  When,  finding  the  law 
silent  on  the  question  as  to  whether  another  examination  is 
allowable,  those  in  authority  decide  upon  a  course  which 
gives  the  officer  a  reasonable  opportunity  to  be  treated  for  a 
temporary  physical  ailment  and  then  be  reexamined  we  do 
not  see  how  their  action  in  the  premises  is  revisable  by  this 
court.  It  would  seem,  however,  that  the  officer's  seniority 
right  was  coincident  with  his  status  as  a  lieutenant  in  the 
Navy,  and  so  long  as  he  remained  a  lieutenant  the  other  right 
attached.  He  was  not  retired  but  was  promoted  to  the  va- 
cancy which  had  existed  all  the  time  and  to  which  he  was 
eligible  on  the  1st  day  of  July,  1914. 


52  C.  Cls.]  Downes  V.  U.  S.  243 

OplBloa   of   the   Coirt. 

We  have  the  right  to  inquire  as  to  whether  there  was  a 
vacancy  (Crapo's  case,  50  C.  Cls.,  337)  and  we  have  the  right 
to  inquire  whether  the  date  of  the  commission  was  prior  to 
any  vacancy  or  whether  any  positive  law  had  been  ignored 
in  fixing  the  date  of  rank  in  the  commission.  ToulorCa  case, 
51  C.  Cls.,  87.  In  other  words,  speaking  generally,  when 
asked  to  apply  the  act  to  March  4,  1913,  we  may  inquire 
whether  the  officer  is  advanced  in  grade  or  rank  pursuant  to 
law ;  but  in  cases  of  this  kind,  unless  something  more  appears 
than  does  in  this  case,  we  can  not  look  into  a  matter  relating 
purely  to  administrative  action. 

The  plaintiff,  while  yet  a  lieutenant  in  the  Navy,  was  "ap- 
pointed and  served  for  one  month  and  20  days  as  aid  on  the 
staff  of  the  commander  of  the  Third  Division  of  the  At- 
lantic Fleet,  for  which  he  was  paid  $20.83,  and  the  question 
is,  whether  that  sum  should  be  checked  against  him.  His 
appointment  as  aid  was  lawful;  he  rendered  the  service,  and 
was  properly  paid.  Later  he  was  appointed  lieutenant  com- 
mander, and  as  lieutenant  commander  he  could  not  have  been 
paid  for  services  as  aid.  Knox  case,  ante,  p.  22.  But  the 
plaintiff  was  not  a  lieutenant  commander  when  he  acted  as 
aid,  and  did  not  become  lieutenant  commander  in  fact  until 
his  appointment  and  commission  in  April,  1915.  The  act  of 
March  4, 1913,  as  also  the  act  of  1874,  entitles  him  on  promo- 
tion to  receive  the  pay  and  allowances  of  the  higher  grade 
from  a  period  anterior  to  his  actual  appointment  and  enter- 
ing upon  the  office  to  which  he  was  promoted.  The  right  se- 
cured to  him  by  the  terms  of  the  statute  can  not  be  limited 
by  the  fact  that  during  the  period  of  constructive  service,  for 
which  the  law  provides  he  shall  be  paid,  he  received  payment 
for  services  actually  rendered  in  another  capacity,  which  an- 
other statute  authorized.  Being  entitled  to  the  pay  and  al- 
lowances of  a  lieutenant  commander  from  the  date  stated  in 
his  commission  in  this  case  there  should  be  deducted  the  pay 
and  allowances  to  him  as  lieutenant  from  July  1,  1914,  but 
no  deduction  can  be  made  of  the  amount  paid  him  for  the 
special  service  rendered  as  aid. 

It  follows  that  plaintiff  is  entitled  to  be  paid  the  difference 
between  the  pay  and  allowances  of  a  lieutenant  and  that  of  a 
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lieutenant  commander  in  the  Navy  which  have  been  with- 
held from  him  or  checked  against  him,  amounting  to  $625.28. 
Judgment  in  that  sum  in  his  favor  will  be  entered  accord- 
ingly.   It  is  so  ordered. 

Hay,  Judge,  Barney,  Judge,  and  Booth,  Judge,  concur. 
Downey,  Judge,  took  no  part  in  the  decision  of  this  case. 


THOMAS  C.  GOODMAN  v.  THE  UNITED  STATES. 

[No.  31509.    Decided  February  26,  1917.] 

On  the  Proof 8. 

Jurisdiction;  presentation. — This  court  has  no  jurisdiction  of  a  claim 
for  the  value  of  personal  property  lost,  brought  under  the  act 
of  March  3,  1C35,  23  Stat,  350,  unless  it  be  shown  that  the 
claim  was  presented  to  the  accounting  officers  of  the  Treasury 
within  the  time  fixed  by  the  statute,  i.  e.,  "  two  years  from  the 
occurrence  of  the  loss  or  destruction." 

The  Reporter^  statement  of  the  ca9e : 

Mr.  George  A.  King  for  the  plaintiff.  King  <&  King  were 
on  the  briefs. 

The  act  of  March  3, 1885,  23  Stat,  350,  clearly  embraces  a 
case  of  this  character  and  entitles  the  claimant  to  recover  the 
value  of  the  property  destroyed.  The  total  value  of  the 
property  lost  by  the  claimant  as  contained  in  an  inventory 
carefully  prepared  by  himself  and  supported  by  the  testi- 
mony of  himself  and  wife  is  $3,216. 

The  Secretary  of  War  was  called  upon  by  call  cf  this 
court  to  state  how  much  of  that  property  was  reasonable, 
useful,  necessary,  and  proper  for  an  officer  to  have  while 
in  quarters  engaged  in  the  public  service  in  line  of  duty. 
His  answer,  given  by  the  Chief  of  the  Quartermaster  Corps, 
excludes  from  the  list  of  articles  regarded  as  reasonable,  use- 
ful, necessary,  and  proper  within  the  terms  of  the  act  of  1885 
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certain  pictures  and  other  articles  more  in  the  nature  of  orna- 
ments and  luxuries  than  of  necessities.  A  careful  calcula- 
tion of  the  articles  which  the  War  Department  would  thus 
exclude  from  the  category  of  those  falling  within  the  pur- 
view of  the  act  amounts  to  $651,  leaving  $2,565  as  the  value 
of  the  articles  regarded  as  reasonable,  useful,  necessary  and 
proper  for  the  officer  to  have  in  quarters,  engaged  in  the 
public  service  in  the  line  of  duty. 

It  will  probably  be  contended  on  behalf  of  the  United 
States  that  the  failure  of  the  Secretary  of  War  to  render  an 
outright  decision  in  the  terms  of  the  statute  deprives  the 
claimant  in  this  case  of  all  right  of  recovery.  Such,  how- 
ever, is  not  the  law. 

In  the  case  of  Railroad  Company  v.  Smith,  9  Wall.,  95, 
where  the  Secretary  of  the  Interior  was  required  by  law  to 
segregate  swamp  lands  and  to  certify  them  to  the  States, 
the  Secretary  totally  failed  to  perform  the  duty  required  by 
the  act,  and  it  was  held  that  other  testimony  was  competent 
to  prove  the  fact.    It  was  stated  (p.  100) : 

"Any  other  rule  results  in  this,  that  because  the  Secretary 
of  the  Interior  has  failed  to  discharge  his  duty  in  certifying 
these  lands  to  the  States,  they,  therefore,  pass  under  a  grant 
from  which  they  are  excepted  beyond  doubt ;  and  this,  when 
it  can  be  proved  by  testimony  capable  of  producing  the 
fullest  conviction,  that  they  were  of  the  class  excluded  from 
plaintiff's  grant. 

In  French  v.  Fyan,  93  U.  S.,  169,  the  distinction  was  made 
that  where  the  Secretary  had  acted  his  finding  in  that  re- 
spect should  be  accepted. 

In  this  case  the  action  of  the  War  Department  is  entitled 
to  respect  as  a  decision,  though  couched  in  negative  form,  ex- 
cluding articles  of  certain  classes.  If  accepted  in  that  light, 
it  might  be  proper  to  exclude  the  value  of  the  items  thus  de- 
clared by  the  War  Department  not  properly  allowable.  The 
remaining  articles  are  impliedly  approved. 

It  will  doubtless  also  be  contended  on  behalf  of  the  United 
States  that  this  case  is  barred  from  not  having  been  pre- 
sented within  two  years  to  the  accounting  officers  of  the 
Treasury.  This  fact  might  have  prevented  an  allowance  by 
those  officers. 
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It  is  not  a  bar,  however,  to  an  allowance  by  this  court. 
The  claim  was  presented  to  this  court  within  six  years  of  the 
time  of  the  loss,  and  that  is  enough  to  authorize  action  on  the 
merits  by  this  court.  The  claim  in  the  case  of  Olin  R.  Booth, 
No.  27837,  was  likewise  not  presented  to  the  accounting  offi- 
cers within  two  years,  or  at  any  time,  yet  the  court  gave 
judgment  in  favor  of  the  claimant.  The  case  was  appealed 
to  the  Supreme  Court  and  so  clear  was  it  considered  that  the 
responsible  law  officers  of  the  Government  declined  to  argue 
in  the  Supreme  Court  that  the  judgment  was  erroneous,  and 
dismissed  the  appeal  without  bringing  the  case  to  a  hearing. 
That  action  should  necessarily  be  conclusive  in  this  cose. 

Mr.  George  M.  Anderson,  with  whom  was  Mr.  Assistant 
Attorney  General  Huston  Thompson,  for  the  defendants. 

Hat,  Judge,  reviewing  the  facts  found  to  be  established, 
delivered  the  opinion  of  the  court: 

This  is  a  suit  brought  by  the  plaintiff  to  recover  from  the 
United  States  the  value  of  certain  property  lost  by  the  plain- 
tiff in  a  fire  at  Seattle,  Wash.,  on  or  about  the  7th  day  of 
May,  1906.  The  plaintiff's  property  was  stored  in  a  ware- 
house, which  was  the  property  of  the  United  States.  He 
brings  this  suit  under  the  act  of  March  3, 1885,  23  Stat,  350. 

This  is  an  act  providing  for  the  compensation  of.  officers 
and  enlisted  men  for  property  lost  or  destroyed  in  the  United 
States  military  service,  and  among  its  other  provisions  is  the 
following : 

"And  provided  further,  That  all  claims  now  existing  shall 
be  presented  within  two  years,  and  not  after,  from  the  pas- 
sage of  this  act;  and  all  such  claims  hereafter  arising  be 
S resented  within  two  years  from  the  occurrence  of  the  loss  or 
estruction." 

It  appears  from  the  evidence  in  this  case  that  the  plaintiff 
did  not  present  his  claim  for  his  alleged  loss  to  the  accounting 
officers  of  the  Treasury  within  two  years  from  the  occurrence 
of  the  loss  of  the  property.  In  fact,  he  did  not  at  any  time 
present  his  claim  to  the  accounting  officers  or  to  anybody 
else.  He  brought  suit  in  this  court  in  March,  1912.  The 
claim  not  having  been  presented  to  the  accounting  officers 
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of  the  Treasury  within  the  time  fixed  by  the  statute,  the 
court  is  of  opinion  that  it  has  not  jurisdiction  of  this  claim* 
The  plaintiff  relies  upon  the  case  of  Olin  R.  Booth,  No. 
27837.  But  the  facts  in  that  case  do  not  correspond  with  the 
facts  in  this  case.  In  the  case  of  Newcomher  v.  United 
States,  51  C.  Cls.,  409,  Campbell,  Chief  Justice,  in  delivering 
the  opinion  of  the  court,  discussed  fully  the  facts  in  the 
Booth  case,  and  stated:  "When  the  Booth  case  is  urged  as 
an  exception  to  the  rule  the  facts  must  be  similar  to  those 
we  have  detailed  as  applying  in  that  case."  As  the  facts  in 
this  case  are  not  similar  to  those  in  the  Booth  case,  this  case 
can  not  come  within  the  exception  to  the  rule. 

The  petition  in  this  case  will  therefore  be  dismissed,  and 
it  is  so  ordered. 

Downet,  Judge,  Barney,  Judge,  Booth,  Judge,  and 
Campbell,  Chief  Justice,  concur. 


WILLIAM  SCHEID  v.  THE  UNITED  STATES. 

[No.  80479.    Decided  February  26,  1917.] 

On  the  Proofs. 

Marine  Corps;  extra-duty  pay. — This  is  a  claim  by  an  enlisted  man 
of  the  Marine  Corps  for  extra-duty  pay  for  services  performed 
as  a  clerk. 

Legislation. — The  appropriation  in  the  act  of  March  3,  1885,  23  Stat, 
359,  for  "enlisted  men  on  extra  duty"  was  limited  in  its 
provisions  to  the  Quartermaster  Corps,  but  the  other  language 
in  the  same  section  amendatory  of  section  1287,  Revised 
Statutes,  had  no  relation  to  the  Quartermaster  Corps  and 
was  permanent  legislation. 

Extra  duty;  special  duty;  assignment  to  duty. — The  statute  providing 
for  details  in  writing  was  not  intended  to  necessarily  pre- 
clude a  recovery  of  extra-duty  pay  to  which  a  man  might  be 
entitled  under  the  law  where  it  appeared  that  he  had  been 
detailed  to  such  extra  duty  by  competent  authority  and  that 
the  extra  duty  had  been  actually  performed.  Whether  the 
assignment  was  in  fact  extra  duty  or  special  duty  is  to  be 
determined  from  the  facts. 
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7A«  Reporter's  statement  of  the  case: 

Mr.  George  A.  King  for  the  plaintiff.  King  dk  King  were 
on  the  briefs. 

The  case  is  in  all  essential  respects  identical  with  Holthaus 
v.  United  States,  No.  28332,  no  opinion.  Holthaus  served  by 
oral  order  as  clerk  to  the  commanding  officer  of  the  Marine 
Barracks,  Washington,  D.  C,  and  this  court  held  him  en- 
titled to  extra-duty  pay  therefor.  That  case  is  discussed  and 
was  followed  in  Narkle*s  case,  14  Comp.  Dec.  152.  The 
comptroller  appears  to  have  overlooked  those  cases  in  reject- 
ing this. 

The  comptroller  relies  upon  paragraph  446  of  a  book  en- 
titled "System  of  Accountability,  U.  S.  Marine  Corps," 
which  says  that  "  enlisted  men  detailed  for  extra  duty  under 
the  written  authority  of  the  commandant,  Marine  Corps, 
*  *  *  are  entitled  to  receive  extra-duty  pay."  This  "  Sys- 
tem of  Accountability"  is  at  most  a  set  of  regulations  for 
the  keeping  of  accounts  in  the  Marine  Corps,  and  it  is  ele- 
mentary that  a  right  to  compensation  given,  as  is  the  present, 
by  a  statute  can  neither  be  taken  away  nor  abridged  by  a 
regulation. 

In  Symonds  v.  United  States,  21  C.  Cls.,  148,  this  court 
said: 

"The  dispute  in  this  case  does  not  refer  to  a  mfltter 
affecting  the  mere  regulation  of  the  Navy — something  which 
must  be  left  to  a  discretion,  a  mere  convenience,  that  tends 
to  discipline,  efficiency,  and  order  of  the  public  service — but 
it  relates  to  the  pay  of  an  officer,  a  subject  matter  not  falling 
within  the  necessity  of  an  order,  regulation,  or  instruction 
of  the  Secretary  of  the  Navy. 

"The  pay  oi  a  public  officer,  whether  civil  or  military, 
must  be  regarded  as  a  subject  on  which  Congress  will  neces- 
sarily legislate,  unless,  in  the  use  of  the  power,  they  may  im- 
pair the  efficiency  of  a  department  in  the  exercise  of  func- 
tions peculiarly^  executive.  The  regulations  of  the  Army 
and  the  regulations  of  the  Navy  are  given  the  force  of  law 
when  they  apply  to  mere  detail  of  service  which  has  not 
been  regulated  by  positive  enactment" 
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The  Supreme  Court,  in  affirming  this  decision,  said,  120 
U.S.,  49: 

"But  Congress  certainly  did  not  intend  to  confer  au- 
thority upon  the  Secretary  of  the  Navy  to  diminish  an  offi- 
cer's compensation,  as  established  by  law,  by  declaring  that 
to  be  shore  service,  which  was  in  fact  sea  service,  or  to  in- 
crease his  compensation  by  declaring  that  to  be  sea  service, 
which  was  in  fact  shore  service.  The  authority  of  the  Sec- 
retary to  issue  orders,  regulations,  and  instructions,  with  the 
approval  of  the  President,  in  reference  to  matters  connected 
with  the  naval  establishment,  is  subject  to  the  condition, 
necessarily  implied,  that  they  must  be  consistent  with  the 
statutes  which  have  been  enacted  by  Congress  in  reference  to 
the  Navy.  He  may,  with  the  approval  of  the  President, 
establish  regulations  in  execution  of,  or  supplementary  to, 
but  not  in  conflict  with,  the  statutes  defining  his  powers  or 
conferring  rights  upon  others.'9 

As  long  ago  as  the  case  of  AlUtaedt  v.  United  States,  3 
C.  Cls.,  284,  the  court  said : 

"The  equity  of  this  we  can  not  consider,  for  we  must 
administer  the  statute,  and  not  the  circulars  of  the  War 
Department  where  they  conflict  with  the  statutes;  and  by 
the  statutes  the  petitioner  is  assured  his  pay  and  allowances 
as  a  lieutenant  of  infantry  until  the  term  of  his  discharge." 

In  Romero  v.  United  States,  24  C.  Cls.,  331,  the  court  said : 

"The  authority  of  the  President  to  make  regulations  is 
subject  to  the  condition,  necessarily  implied,  that  they  must 
be  consistent  with  the  statutes  which  have  been  enacted  by 
Congress,  and  must  be  in  execution  of,  and  supplementary 

to,  but  not  in  conflict  with  the  statutes."    United  States  v. 
Symonds,  120  U.  S.,  49. 

In  Wilson  v.  United  States,  26  C.  Cls.,  186,  the  statutes 

changed  the  grade  and  increased  the  salary  of  postmasters, 

upon  the  receipts  reaching  a  certain  sum.    The  department 

made  a  regulation  declaring  that  the  change  in  classification 

of  the  office  and  in  the  salary  of  the  postmaster  did  not  take 

place  until  his  commission  by  the  President  in  the  higher 

class.    The  court  held  this  regulation  inconsistent  with  the 

law.    This  decision  was  sustained  by  the  Supreme  Court, 

144  U.  S.,  24,  holding  that  the  statute  governed  the  salary 

notwithstanding  the  regulation. 
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In  Laurey  v.  United  States,  32  C.  Cls.,  259,  the  court  con- 
sidered regulations  promulgated  by  the  Postmaster  General 
defining  the  duties  of  letter  carriers.  The  court  said  of 
these  regulations: 

"  Regulations  thus  promulgated  have  the  force  of  law 
(Gratiot  v.  United  States,  4  How..  80;  Ex  parte  Reed,  100 
IT.  S.,  13),  but  they  are  not  the  law  itself.  Hence  where 
rights,  duties,  and  obligations  are  defined  by  statute  they 
can  not  be  taken  away  or  abridged  by  the  regulations  of  an 
executive  department  (Campbell  v.  United  States,  107  U.  S., 
407,  410). 

"  The  purpose  of  a  regulation  of  an  executive  department 
is  to  carry  into  effect  the  law  with  respect  to  which  it  may 
be  promulgated. 

"And  as  the  claims  in  the  case  at  bar  originated  under  a 
statute,  free  from  ambiguity,  the  rights  of  the  parties  must 
be  measured  and  fixed  by  the  statute  and  not  by  the  regula- 
tions." 

And  finally,  in  the  recent  case  of  Sherlock  v.  United 
States,  43  C.  Cls.,  161,  165,  the  court  refused  to  permit  a 
deduction  from  claimant's  salary  sanctioned  by  regulation 
but  not  by  law,  and  made  the  emphatic  statement  that  "a 
regulation  contrary  to  law  is  no  regulation  at  all." 

See  also  Goldsborough  v.  United  States,  Taney  80,  Fed. 
Case  No.  5519 ;  Fowle  v.  United  States,  30  C.  Cls.,  349,  356. 

Mr.  George  M.  Anderson,  with  whom  was  Mr.  Assistant 
Attorney  General  Huston  Thompson,  for  the  defendants. 

The  act  of  March  3, 1885,  23  Stat.,  359,  is  a  repetition,  so 
far  as  this  case  is  concerned,  of  the  act  of  July  5,  1884,  23 
Stat,  108,  the  only  practical  difference  being  in  the  amount 
of  the  appropriation. 

The  act  in  question,  under  the  heading  "  Quartermaster's 
Department,"  contains  this  proviso: 

*  *  *  u  Provide  That  two  hundred  and  fifty  thousand 
dollars  of  this  sum,  or  so  much  of  it  as  shall  be  necessary, 
shall  be  set  aside  for  the  payment  of  enlisted  men  on  extra 
duty  at  constant  labor  of  not  less  than  ten  days,  and  such 
extra-duty  pay  hereafter  shall  be  at  the  rate  of  fifty  cents 
per  day  for  mechanics,  artisans,  school-teachers,  and  clerks 
at  Army,  division,  and  department  headquarters  and  thirty- 
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five  cents  per  day  for  other  clerks,  teamsters,  laborers,  and 
others." 

In  the  proviso  in  question  it  will  be  observed  thai  no  pro- 
vision has  been  made  for  extra-duty  pay  for  services  ren- 
dered by  enlisted  men  in  any  other  department  of  the  Army, 
and  this  is  more  clearly  shown  by  subsequent  legislation  of 
Congress. 

It  was  not  until  the  passage  of  the  act  of  March  15,  1898, 
80  Stat,  318,  that  Congress  recognized  the  right  of  enlisted 
men  in  any  other  department  of  the  Army  to  extra-duty 
pay.  when  it  provided  for  the  detail  upon  extra  duty  of  en- 
listed men  in  the  Commissary  and  Engineer  Departments 
as  well  as  those  in  the  Quartermaster's  Department. 

The  court  will  notice  that  the  proviso  to  the  act  of  1898, 
appropriating  for  extra-duty  pay  to  enlisted  men  in  the 
Qjartermaster's  Department  for  that  year,  limited  the  ap- 
propriation to  enlisted  men  of  the  Quartermaster's  Depart- 
ment in  terms,  and  may  be  considered  as  a  legislative  con- 
struction of  the  scope  of  the  proviso  to  the  acts  of  1884  and 
1885. 

No  provision  has  been  made  for  the  Medical  or  any  of  the 
other  departments  of  the  Army  other  than  the  Quartermas- 
ter, the  Commissary,  and  the  Engineer's  Departments. 

The  construction  of  the  acts  giving  extra-duty  pay  to  en- 
listed men  of  the  Army  by  the  War  Department,  the  execu- 
tive department  carrying  into  effect  those  provisions,  should 
be  given  great  weight.  Paragraph  185  of  the  Army  Regula- 
tions, 1901,  provides  that — 

"  Noncommissioned  staff  officers  and  enlisted  men  of  the 
several  staff  departments  will  not  be  detailed  on  extra  duty 
without  authority  from  the  Secretary  of  War.  They  are 
not  entitled  to  extra-duty  pay  for  services  rendered  in  their 
respective  departments." 

The  above  paragraph  of  the  Army  Regulations  provided 
that  the  enlisted  men  of  the  staff  department  should  not  be 
detailed  on  extra  duty  in  any  of  the  departments  where 
extra-duty  pay  was  allowed  without  the  authority  of  the  Sec- 
retary of  War,  and  concludes  with  the  statement  that  "  they 
are  not  entitled  to  extra-duty  pay  for  services  rendered  in 
their  respective  departments." 
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The  office  which  a  proviso  performs  in  an  act  of  Congress 
has  been  well  stated  in  the  case  of  the  Dollar  Savings  Bank 
v.  United  States,  19  Wall.,  227: 

"  It  is  argued,  however,  that  savings  institutions  were  re- 
lieved by  the  proviso  to  the  section.  That,  of  course,  is  to  be 
construed  in  connection  with  the  section  ot  which  it  is  a  part, 
and  it  is  substantially  an  exception.  It  takes  out  of  the 
operation  of  the  body  of  the  enactment  that  which  otherwise 
would  be  within  it.  It  restrains  the  generality  of  the  previ- 
ous provision." 

In  the  recent  case  of  United  States  v.  Vulte,  233  U.  S., 
509,  the  Government  contended  that  the  words  used  in  two 
appropriation  acts  providing  ten  per  cent  increase  for  serv- 
ices in  the  Army  beyond  the  limits  of  the  United  States  and 
contiguous  Territories  for  the  years  1906  and  1907,  "  except 
Porto  Rico  and  Hawaii,"  was  permanent  legislation.  The 
court,  however,  took  the  opposite  view  and  gave  as  one  of  its 
reasons  that  Congress  had  considered  it  necessary  to  repeat 
the  exception,  which  would  not  have  been  the  case  if  Con- 
gress had  considered  it  permanent  legislation.  By  parity  of 
reasoning,  if  the  proviso  to  the  act  of  March  3,  1885,  was 
intended  as  general  legislation,  why  did  Congress  consider  it 
necessary  in  terms  thirteen  years  afterwards  to  grant  extra- 
duty  pay  to  the  Commissary  and  Engineer  Departments? 

The  Supreme  Court  in  another  recent  case,  Pennington  v. 
United  States,  231  U.  S.,  631,  discussed  a  proviso  in  its  gen- 
eral terms  very  similar  to  the  one  in  question  in  the  case  at 
bar.  In  fact,  the  proviso  construed  in  that  case  had  the 
appearance  of  general  legislation  to  a  much  greater  degree 
than  in  this  case. 

The  court  in  concluding  its  opinion  in  the  latter  case  use9 
this  significant  language : 

"And  this  leads  us  finally  to  examine  the  contention  that 
as  in  modern  practice  it  has  become  common  to  adopt  inde- 
pendent legislation  on  appropriation  bills  by  what  is  called 
a  'rider,'  therefore  the  provision  here  involved  should  be 
treated  as  having  that  character  and  be  accordingly  inde- 
pendently interpreted  as  claimed.  But  whatever  be  the  new 
habit,  it  can  in  no  respect  serve  to  relieve  the  judiciary,  when 
called  upon  to  consider  a  statute,  of  the  old  duty  of  correctly 
interpreting  it.    Indeed,  the  very  suggestion  of  the  practice 
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of  4  riders '  admonishes  that  things  may  not  be  so  associated 
as  one  for  the  purpose  of  securing  the  enactment  of  legisla- 
tion upon  the  theory  that  they  are  one  and  when  enacted  be 
disassociated  for  the  purpose  of  judicial  construction  so  as 
to  cause  them  to  be  wholly  independent  one  of  the  other." 

If  the  court,  notwithstanding  the  arguments  we  have  ad- 
vanced against  it,  should  hold  that  the  act  of  March  3, 1885, 
is  general  legislation,  applicable  to  the  whole  Army,  the 
claimant  is  still  not  entitled  to  extra-duty  pay  by  reason  of 
the  fact  that  the  services  performed  was  special  duty  and 
not  within  the  purview  of  the  act. 

The  claimant  was  detailed  by  verbal  orders  of  the  marine 
officer  commanding  the  marines  at  the  League  Island  Navy 
Yard  to  perform  special  duty,  first,  as  clerk  to  the  first 
sergeant  of  the  detachment,  then  as  clerk  to  the  sergeant 
major,  and  finally,  for  a  short  period,  as  clerk  in  the  office  of 
the  officer  commanding  the  marines. 

In  the  case  of  Brady  v.  United  States,  47  C.  Cls.,  286, 
where  an  enlisted  man  was  detailed  by  verbal  orders  of  the 
troop  commander  for  special  duty  as  troop  clerk,  the  court 
said  that  it  was  not  necessary  to  decide  whether  the  acts  of 
July  5,  1884,  and  March  3,  1885,  supra,  wefe  independent 
legislation,  nor  to  discuss  again  the  distinctions  drawn  be- 
tween special  and  extra  duty,  discussed  by  the  Assistant 
Comptroller  of  the  Treasury  and  the  Judge  Advocate  Gen- 
eral of  the  Anny,  but  said: 

"We  must  hold  that  the  claimant  is  not  entitled  to  re- 
cover, his  detail  having  been  made  for  special  duty  in  con- 
nection with  the  interior  administration  of  the  company  or 
troop  of  which  he  was  a  member,  for  the  mutual  benefit  of 
the  members  of  said  troop,  and  for  the  safety  of  public 
property  as  well  as  of  private  property  belonging  to  the 
enlisted  men." 

In  the  case  of  Phillips  v.  United  States,  47  C.  Cls.,  288,  an 
enlisted  man  in  the  Marine  Corps  claimed  extra-duty  pay  for 
service  as  a  member  of  a  recruiting  party,  and  the  court 
said  in  dismissing  his  petition  that  he  was  not  entitled  to 
such  pay  because  he  was  not  assigned  to  extra  duty  by  the 
written  order  of  the  commandant  of  the  corps. 

The  regulations  of  the  Marine  Corps  in  force  at  the  time 
the  alleged  extra  duty  was  performed  in  the  Phillips  ease 
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(Regulations  of  the  Marine  Corps  for  1914,  par.  446)  pro- 
vided that  enlisted  men  should  be  detailed  for  extra  duty 
under  the  written  authority  of  the  commandant  of  the 
Marine  Corps.  In  the  reporter's  statement  of  the  case  (p. 
291)  it  is  said: 

"  Under  the  above  paragraphs,  to  entitle  an  enlisted  man 
of  the  Marine  Corps  to  extra-duty  pay  he  must  be  detailed 
on  extra  duty  under  the  written  authority  of  the  commandant 
of  the  corps" 

In  the  Holthaus  case.  No.  28832  (no  opinion),  relied  upon 
by  claimant,  the  service  of  the  claimant  was  performed  prior 
to  the  regulations  referred  to  in  the  Phillips  case  requiring 
the  assignment  to  be  in  writing.  In  the  Holthaus  case  the 
extra  duty  must  have  been  performed  (par.  182,  Army  Regu- 
lations of  1901)  with  the  sanction  of  the  department  com- 
mander. Evidence  was  adduced  to  show  that  the  comman- 
dant of  the  Marine  Corps  had  personal  knowledge  of  the 
claimant's  detail  to  the  duty  in  question,  and  that  this  knowl- 
edge, without  objection  to  the  assignment,  was  equivalent  to 
its  sanction.  The  services  in  the  Holthaus  case  were  also  per- 
formed at  headquarters  of  the  Marine  Corps,  analogous  to 
the  department  headquarters  of  the  Army,  as  required  by 
the  act  of  March  3,  1885,  a  requirement  referred  to  in  the 
Brady  case,  supra. 

The  case  at  bar  is  on  all  fours  with  the  Brady  and  Phillips 
cases,  and  may  be  decided  without  passing  upon  the  question 
of  jurisdiction  under  the  act  of  March  3, 1885. 

Congress  itself  drew  the  same  distinction  between  special 
and  extra  duty  in  the  appropriation  act  of  March  2,  1903, 
32  Stat,  940-941. 

We  would  call  the  attention  of  the  court  to  the  fact  that 
the  services  for  which  this  claim  has  been  made  were  not 
rendered  at  Army,  division,  or  department  headquarters,  as 
required  by  the  act  of  March  3, 1885,  and  the  Brady  decision. 

Downey,  Judge,  reviewing  the  facts  found  to  be  estab- 
lished, delivered  the  opinion  of  the  court: 

The  plaintiff  in  this  case,  during  the  period  in  question, 
was  an  enlisted  man  in  the  Marine  Corps,  and  he  seeks  to 
recover  extra-duty  pay  at  the  rate  of  35  cents  per  day  for 
services  performed  as  clerk  in  the  first  sergeant's  office  from 
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July  16  to  September  30, 1904,  and  as  sergeant  major's  clerk 
from  October  1,  1904,  to  January  31,  1905,  and  as  clerk  in 
the  commanding  officer's  office  from  February  2  Jo  28, 1905, 
all  at  the  Marine  Barracks,  League  Island,  Pennsylvania.  It 
appears  that  this  service  was  performed  pursuant  to  verbal 
orders  of  the  commanding  officer.  The  claim  is  predicated 
upon  the  act  of  March  3,  1885,  and  particularly  upon  the 
proviso  contained  in  the  paragraph  of  that  act  making 
appropriation  for  incidental  expenses,  under  the  subhead 
''  Quartermaster's  Department,"  as  follows : 

"Provided,  That  two  hundred  and  fifty  thousand  dollars 
of  this  sum,  or  so  much  of  it  as  shall  be  necessary,  shall  be 
set  aside  for  the  payment  of  enlisted  men  on  extra  duty  at 
constant  labor  of  not  less  than  ten  days,  and  such  extra-duty 
pay  hereafter  shall  be  at  the  rate  of  fifty  cents  per  day  for 
mechanics,  artisans,  school-teacLers,  and  clerks  at  Army, 
division,  and  department  headquarters  and  thirty-five  cents 
per  day  for  other  clerks,  teamsters,  laborers,  and  others." 

This  provision,  except  as  to  the  amount,  followed  substan- 
tially a  provision  carried  in  the  preceding  act  of  July  5, 
1884,  23  Stat.,  108. 

Section  1287  of  the  Revised  Statutes  had  provided  the 
rate  of  extra-duty  pay  for  soldiers  detailed  for  employment 
as  artificers  or  laborers  in  the  construction  of  permanent 
military  works,  public  roads,  or  other  constant  labor  of  not 
less  than  10  days'  duration.  This  court  has  construed  this 
provision  in  the  act  of  March  3, 1885,  as  amendatory  of  sec- 
tion 1287  (Ross's  case j  49  C.  Cls.,  55),  and  that  construction 
was,  at  least  for  the  purposes  of  that  case,  approved  by  the 
Supreme  Court.    United  States  v.  Ross,  239  U.  S.,  530. 

It  is  contended  by  counsel  for  the  defendant  that  this  pro- 
vision in  the  act  of  1885  was  not  general  legislation,  and  that 
it  was  applicable  only  to  the  Quartermaster's  Department. 
The  contention  as  to  applicability  to  the  Quartermaster's  De- 
partment only  would  undoubtedly  hold  if  it  were  with  refer- 
ence to  the  appropriation  made  by  the  paragraph  from 
which  the  quotation  is  taken,  since  that  appropriation,  under 
every  rule  of  construction,  must  be  regarded  as  applicable 
only  to  the  particular  branch  of  the  service  for  which  made, 
and  to  this  contention  the  citation  of  counsel,  with  reference 
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lo  the  subsequent  incorporation  in  this  proviso  in  the  act 
of  March  15,  1898,  of  the  words  "  Quartermaster's  Depart- 
ment "  would  lend  weight,  but  it  is  to  be  observed  that  those 
words  when  incorporated  in  the  last-mentioned  act,  were 
clearly  applicable  to  the  use  to  be  made  of  the  particular 
sum  appropriated  by  that  act.  But  it  can  scarcely  be  con- 
cluded, because  the  particular  appropriation  must  neces- 
sarily be  limited  to  the  uses  of  that  particular  branch  of  the 
service,  that  other  language  coupled  therewith  may  not  have 
a  more  general  application.  But  for  that  language  fixing 
the  rate  of  extra-duty  pay  the  provisions  of  section  1287 
must  necessarily  have  applied  to  payments  to  be  made  for 
extra  duty  out  of  that  appropriation,  and  according  to  coun- 
sel's theory  it  would  necessarily  result  that  the  provisions 
of  that  act  must  amend  section  1287  for  the  purposes  of  the 
Quartermaster's  Department.  But  section  1287  was  not  lim- 
ited in  its  operation  to  the  Quartermaster's  Department,  and 
it  is  scarcely  reasonable  to  conclude  that  Congress  intended 
to  amend  section  1287  for  the  purposes  of  that  particular 
branch  of  the  service  and  leave  it  operative  in  its  original 
form  for  the  rest  of  the  service.  It  is  to  be  noted,  also,  that 
in  fixing  the  rate  of  pay  classes  are  included  which  are  not 
within  section  1287  and  which  bear  no  particular  or  exclusive 
relation  to  the  Quartermaster's  Department.  The  word 
"  hereafter,"  as  used  in  that  proviso,  is  the  word  commonly 
used  by  Congress  when  it  is  intended  to  make  of  the  pro- 
vision in  which  it  is  used  permanent  legislation,  and  we  see 
no  reason  now  for  departing  from  the  former  holding  that 
the  language  of  that  proviso  was  permanent  in  its  character 
so  far  as  the  rate  of  extra-duty  pay  was  concerned  and 
amended  section  1287. 

In  this  connection  there  is  for  consideration,  then,  two 
other  matters.  The  first  is  the  fact  that  section  1612  of  the 
statute  gives  to  enlisted  men  of  the  Marine  Corps  the  same 
pay  as  enlisted  men  of  the  Army,  and  the  other  is  that  for 
the  same  fiscal  year  for  which  the  appropriation  act,  in  which 
appears  the  proviso  quoted,  was  made,  there  also  appeared, 
in  the  Navy  appropriation  act,  under  the  subhead  "  Marine 
Corps,"  and  in  the  appropriation  for  contingencies  therefor, 
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the  words  "for  *  *  *  per  diem  to  enlisted  men  em- 
ployed on  constant  labor  for  periods  of  not  less  than  ten  days 
*  *  *."  It  is  also  noticeable,  in  this  connection,  that  for 
the  fiscal  year  1905,  within  which  the  services  claimed  for 
were  rendered,  the  Army  appropriation  act,  under  the  sub- 
head "Incidental  Expenses,  Quartermaster's  Department," 
makes  the  appropriation  available  for  extra-duty  pay  to  sol- 
diers employed  on  extra  duty  for  periods  of  not  less  than 
ten  days,  without  any  specific  provision  therein  as  to  the 
rate  of  pay,  and  that  the  Navy  appropriation  act  for  that 
year,  under  the  subhead  "  Contingent,  Marine  Corps,"  also 
makes  an  appropriation  which,  among  other  purposes,  is 
available  for  "per  diem  of  enlisted  men  employed  on  con- 
stant labor  for  a  period  of  not  less  than  ten  days." 

It  is  also  contended,  on  behalf  of  the  defendant,  that  there 
can  be  no  recovery  in  this  case  because  the  detail  was  not 
in  writing.  This  question  has  been  heretofore  considered  by 
this  court  as  well  as  by  the  Supreme  Court,  and  it  has  been 
held  that  the  section  of  the  statutes  providing  for  details  in 
writing  was  not  intended  to  preclude  a  recovery  of  extra- 
duty  pay  to  which  a  man  might  be  entitled  under  the  law 
where  it  appeared  he  had  been  detailed  to  such  extra  duty 
by  competent  authority  and  that  the  extra  duty  had  been 
actually  performed.  Ross's  case,  supra;  Holthaus's  case,  de- 
cided by  this  court  May  6,  1907;  Nookle's  case,  14  Comp. 
Dec,  151. 

Finding  IV  sets  out  paragraph  446  of  a  System  of  Ac- 
countability, United  States  Marine  Corps,  approved  by  the 
Secretary  of  the  Navy,  in  compliance  with  the  request  of 
counsel  for  the  defendant.  Its  effect,  if  any,  upon  claimant's 
rights  in  the  present  case,  is  for  our  consideration.  It  is,  as 
stated,  a  paragraph  in  a  "  System  of  Accountability."  Some 
light  is  thrown  upon  its  purpose  by  the  following  paragraph : 

"  447.  Soldiers  on  extra  duty  will  be  paid  the  extra  rates 
of  pay  allowed  by  law  for  the  duty  performed  and  for  the 
exact  number  of  days  employed ;  and  no  greater  number  of 
men  will  be  employed  on  extra  duty  at  any  time  than  can  be 
paid  the  full  legal  rates  for  the  time  employed  from  the 
funds  provided.    Payments  made  in  violation  of  the  abovt 
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rules  will  be  charged  against  the  officers  who  ordered  the 

details." 

The  concluding  sentence  of  the  last-quoted  paragraph  indi- 
cates that  these  provisions  are  administrative  in  their  charac- 
ter and  go  largely  to  questions  of  accountability  upon  the 
part  of  officers  charged  with  certain  duties.  While  the  first 
paragraph  clearly  contemplates  that  details  to  extra  duty 
shall  be  under  the  written  authority  of  the  commandant  of 
the  corps,  the  paragraphs  together  are  open  to  the  construc- 
tion that  the  department  recognized  the  fact  that  a  man 
might  become  entitled  to  pay  for  extra  duty  without  this  de- 
tail having  been  in  writing,  and  intended,  in  the  event  that 
an  officer's  conduct  was  responsible  for  that  situation,  to 
place  the  responsibility  therefor  upon  him  by  making  a 
charge  against  him.  In  any  event,  we  can  not  adopt  the 
view  that  the  provision  of  the  first-quoted  paragraph,  re- 
quiring details  to  extra  duty  to  be  in  writing,  could  in  any 
manner  serve  to  abridge  a  right  which  a  man  might  have 
under  the  law. 

It  follows  that  the  questions  for  determination  in  the  pres- 
ent case  are  whether  the  claimant  performed  extra  duty,  and 
whether  he  was  detailed  thereto  by  competent  authority. 
Considering  the  questions  in  inverse  order  it  may  be  said 
with  reference  to  the  second,  that  it  appears  and  has  been 
found  that  the  claimant  was  detailed  to  clerical  duty  by  the 
commanding  officer  of  the  post  It  appears,  also,  that  he  was 
carried  upon  the  muster  rolls  for  the  periods  involved  as  upon 
this  particular  duty,  and  that  the  muster  rolls  were  signed  by 
the  several  officers  who  were,  at  the  time,  commanding  the 
marines,  and  were  transmitted  through  the  usual  channel  to 
the  headquarters  of  the  Marine  Corps.  We  think  it  suffi- 
ciently appears  that  the  claimant  was  detailed  to  this  duty 
by  competent  authority.  The  remaining  question  for  con- 
sideration is  as  to  the  character  of  the  duty.  The  details 
were,  in  terms,  to  "  special  duty."  It  has  been  held,  and  may 
now  be  said  to  be  well  settled,  that  the  mere  designation  of 
the  duty  as  special  duty  can  not,  of  itself,  determine  the 
character  of  the  duty  and  deprive  the  claimant  of  his  rights 
to  compensation  therefor  if,  in  fact,  the  duty  was  extra  duty. 
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Whether  it  was  special  duty  or  extra  duty  is  to  be  determined 
from  the  facts  themselves.  In  the  opinion  of  this  court  in 
Ross  v.  United  States,  supra,  quotation  was  made  from 
an  opinion  of  the  Judge  Advocate  General  of  the  Army, 
found  in  the  decision  of  the  Comptroller  of  the  Treasury  in 
Brady's  case,  15  Comp.,  374.  This  opinion  distinguishes 
very  elaborately  and  quite  clearly  between  extra  duty  and 
special  duty,  and  we  know  of  no  better  authority  to  follow 
upon  that  question.  Unfortunately,  in  this  case,  we  are  not 
informed  by  the  evidence  as  to  the  particular  character  of 
duty  performed  during  these  periods  by  claimant.  We  are 
left  to  apply,  as  best  we  can,  the  distinctions  drawn  in  the 
opinion  of  the  Judge  Advocate  General  to  the  meager  facts 
furnished  with  reference  to  the  services  in  this  case.  In  the 
Boss  case  it  is  said,  "  But  the  question  remains  whether  the 
claimant  did  perform  extra  duty.  The  term  is  obviously  a 
relative  one,"  etc.  We  are  of  the  opinion  that  this  case 
should  be  remanded  with  leave  to  the  plaintiff  to  furnish 
additional  evidence,  if  he  desires,  calculated  to  enable  the 
court  to  determine,  from  the  facts  themselves,  in  the  light  of 
this  opinion,  whether  or  not  the  services  performed  and 
claimed  for  in  this  case  were,  or  were  not,  extra  duty.  It  is 
so  ordered. 

Hat,  Judge,  Barney,  Judge,  Booth,  Judge,  and  Camp- 
bell, Chief  Justice,  concur. 


LOUISVILLE    &    NASHVILLE    RAILROAD    COM- 
PANY*  v.  THE  UNITED  STATES. 

[No.  81277.    Decided  February  26,  1917.] 

On  the  Proofs. 

Army;  transportation;  contract  rate. — Where  a  railroad  agrees  to 
transport  certain  troops  of  the  United  States  at  a  "  contract 
special  rate  "  and  thereafter  submits  a  claim  for  less  than  the 
contract  rate  where  It  might  have  claimed  a  greater  amount, 
and  was  paid  at  a  rate  higher  than  the  contract  rate,  less  a 
land-grant  deduction,  It  can  not  now  open  the  account  for  the 
purpose  of  applying  a  different  rate,  but  under  the  evidence 
adduced  it  is  entitled  to  recover  the  difference  between  the 
rate  billed  by  It  and  the  amount  deducted  for  land  grant. 

•Port,   p.   209. 
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Same. — After  plaintiff  accepts  transportation  requests  calling  for  a 
given  rate,  the  furnishing  of  the  transportation  and  the  ren- 
dering of  bills  at  that  rate,  It  Is  too  late  to  raise  any  question 
under  a  theory  that  the  rate  was  only  available  when  pay- 
ment was  made  In  cash. 

Stipulations. — Where  in  a  complicated  matter  the  parties  attempt  to 
stipulate  the  facts,  and  there  exists  a  failure  to  point  out 
specifically  in  what  respect  the  computation  of  the  accounting 
officers  was  erroneous,  the  court  will  assume  that  the  incor- 
rectness of  the  computation  as  made  by  the  accounting  offi- 
cers has  not  been  satisfactorily  shown. 

Alabama  Great  Southern  Railroad  Co.  v.  United  State*,  49  0.  Ols., 
522,  followed. 

The  Reporter's  statement  of  the  case : 

Messrs.  Benjamin  Carter,  Philip  M.  Ashford,  and  Charles 
H.  Bates  for  the  plaintiff.  Mr.  F.  Carter  Pope  was  on  the 
briefs. 

Since  the  Chicago,  Burlington  &  Quincy  Railroad  Co.'s 
case  was  decided  it  has  been  held,  even  for  the  purpose  of 
the  penal  clauses  of  the  interstate-commerce  law,  that  when 
one  shipper  gives  to  a  railroad  company  four-months  notes, 
bearing  interest,  compensation  so  accepted  is  "less  or  dif- 
ferent" from  that  which  is  paid  at  the  same  (tariff)  rates 
by  other  shippers  who  are  required  to  make  settlement  at 
the  end  of  each  month  {United  States  v.  Hocking  Valley  By. 
Co.,  194  Fed.  Rep.,  284). 

It  is  true  that  since  1910  the  party-rate  tariffs  of  claimant 
and  the  other  railroad  companies  have  been  applicable  by 
their  terms  to  all  groups  of  passengers,  of  the  minimum 
numbers  prescribed,  traveling  at  private  expenses  and  pay- 
ing cash  in  advance,  have  not  been  restricted — that  is  to  say, 
to  theatrical  or  sporting  parties.  Thus  they  are  made  to 
conform  with  rulings  of  the  Interstate  Commerce  Commis- 
sion, that  all  persons  traveling  on  private  account  who  re- 
ceive substantially  the  same  service  from  the  railroads  under 
substantially  the  same  conditions  should  pay  the  same  rates. 
It  is  true  to  this  day,  however,  as  it  was  when  the  Chicago, 
Burlington  &  Quincy  Railroad  Co.'s  case  was  considered 
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and  decided,  that  no  tribunal  has  ever  ruled  that  the  Gov- 
ernment, which  obtains  transportation  in  a  peculiar  way 
and  which  alone  withholds  payment  for  months,  and  some- 
times years,  after  the  service  is  received  can  claim  the  spe- 
cial rates  that  the  railroads  offer  to  some  private  individuals 
traveling  in  an  exceptional  way. 

Where  the  full  commercial  rate  for  individual  passengers 
is  payable  by  persons  traveling  at  their  own  expense,  the  . 
Government,  for  the  transportation  of  each  soldier,  is  enti- 
tled, by  reason  of  a  grant  of  land  which  aided  the  construc- 
tion of  the  line  whereon  the  transportaiton  was  performed, 
or  of  some  others  with  which  the  rates  of  that  line  are 
equalized  by  agreement,  to  an  abatement  of  50  per  cent  of 
that  rate.  The  determination  of  the  land-grant  deductions 
(sometimes  affecting  only  a  fractional  part  of  the  route 
traveled)  is  a  task  of  divers  complications  and  prolific  of  dis- 
putes between  the  accounting  officers  of  the  Government  and 
the  railroad  companies — disputes  which  often  run  for  long 
periods  of  time.  In  the  particular  matter  now  under  discus- 
sion the  land-grant  question  of  itself  could  have  sufficed  at 
this  writing  to  stay  payment  of  the  railroad  company's  bills 
for  five  years.  Would  any  court  say  that  the  Government, 
which  alone  can  raise  such  questions  against  the  railroad 
companies  and  which  alone  does  not  pay  interest  on  its  debts, 
is  on  all  fours  with  a  group  of  private  passengers  who  pay 
in  advance  the  exact  sum  named  by  the  railroad  tariffs? 

But  to  consider  these  particular  land-grant  abatements 
on  their  merits,  if  the  Government  were  entitled  to  the  full 
rates  of  the  special  commercial  tariffs  applying  to  parties 
of  ten  or  more,  it  would  be  in  virtue  of  the  rule  established 
by  the  War  Department,  that  the  "  military  "  (usually  land- 
grant)  rate  must  not  be  more  than  the  commercial  rate,  be- 
cause, in  other  words,  the  ordinary  commercial  rate,  after 
the  proper  land-grant  shrinkage,  was  more  than  this  special 
commercial  rate.  Thus,  in  testing  the  special  commercial 
rate  by  the  military  rate  the  Government  would  already 
have  had  the  benefit  of  the  land-grant  obligation  of  the 
railroad ;  and  in  the  special  rate  it  would  have  obtained  some 
additional  benefit.    Surely  it  can  not  make  the  railroad 
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company  pay  twice  and  something  more  for  the  land  grant, 
and  so  accept  for  the  land-aided  mileage  one-half  of  the 
special  commercial  rate. 

The  compensation  due  to  claimants  for  these  movements. 
Indeed  for  every  movement  included  in  the  complaint,  is 
that  fixed  by  the  railroad  companies  in  their  agreement  of 
November,  1898,  denominated  the  "Washington  adjust- 
ment/' To  all  intents  and  purposes  that  scheme  of  rates 
constitutes  a  contract  between  the  Government  and  the  rail- 
road companies.  It  dealt  solely  with  transportation  for 
Government  account;  it  was  promptly  communicated  by  the 
railroad  authorities  to  the  War  Department,  and  it  has  since 
been  applied  by  that  department  as  superseding  the  rates 
(generally  higher)  which  had  previously  been  paid  for 
Army  transportation. 

The  basic  rate  applied  by  the  Government's  officers  (from 
which,  besides,  a  land-grant  deduction  was  made)  is  that  of 
a  commercial  party-rate  tariff  promulgated  by  a  competing 
railroad  company  and  to  which  the  claimant  never  in  any 
way  became  a  party.  This  is  precisely  the  situation  of 
which,  on  an  appeal  of  the  Central  of  Georgia  Railway  Co., 
the  Comptroller  of  the  Treasury  treated  in  his  communica- 
tion of  December  4, 1908,  to  Lieut.  Col.  Sam  R.  Jones,'  Chief 
Quartermaster,  at  Atlanta,  Ga.,  which  is  a  part  of  the  Treas- 
ury Department's  report  filed  in  this  case.  For  the  trans- 
portation there  in  question  a  cheaper  rate  had  been  pub- 
lished by  some  other  lines  and  the  Central  of  Georgia, 
never  having  agreed  to  equalize  with  that,  declined  to  ac- 
cept it.    The  comptroller  said : 

"  The  cheaper  routes  are  available  to  the  Government  and 
the  administrative  officers  have  the  privilege  of  using  them. 
If  the  more  expensive  routes  are  used,  the  amounts  earned 
thereby  must  be  allowed  by  the  accounting  officers." 

Why  the  Treasury  officials  did  not  apply  this  rule  to  the 
transaction  now  under  consideration  we  are  not  informed. 
It  is  strictly  applicable,  and,  we  submit,  it  is  unanswerable. 
No  different  rule  can  be  declared  unless  a  contract  is  to  be 
made  for  the  parties  which  they  did  not  see  fit  to  make  for 
themselves. 
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Messrs.  Horace  S.  Whitman  and  William  F.  Norrisj  with 
whom  was  Mr.  Assistant  Attorney  General  Huston  Thomp- 
son, for  the  defendants. 

The  following  are  the  facts  as  found  by  the  court: 

I.  The  claimant  is  a  corporation  organized  under  the  laws 
of  the  State  of  Kentucky  owning  and  operating  a  system  of 
railroads  in  that  and  other  States  of  the  United  States.  For 
the  period  covered  by  the  transactions  involved  in  this  case, 
to  wit,  from  July,  1908,  to  September,  1910,  two  of  claim- 
ant's lines  of  railroad,  extending,  respectively,  from  De- 
catur, in  the  State  of  Alabama,  to  Pensacola,  in  the  State  of 
Florida,  and  from  Pensacola  to  River  Junction,  also  in  the 
State  of  Florida,  were  built  with  aid  of  lands  granted  to 
divers  predecessors  in  title  to  petitioner  by  various  acts  of 
Congress,  commonly  known  as  land-grant  acts.  No  other 
parts  of  claimant's  lines  were  constructed  by  aid  of  any 
grant  of  lands  by  the  United  States. 

II.  On  the  14th  day  of  September,  1909,  an  agreement  was 
entered  into  between  Capt  Stanley  EL  Ford,  quartermaster, 
United  States  Army,  and  the  plaintiff  herein,  whereby  the 
latter  agreed  to  transport  17  enlisted  men  of  the  United 
States  Army  from  St.  Louis,  Mo.,  to  Mobile,  Ala.,  at  a  rate 
of  $11.75  per  man.  It  was  provided  in  said  agreement 
that— 

"  The  above  rates  are  net  cash  and  not  subject  to  further 
deduction,  unless  it  be  subsequently  found  that  they  are  in 
excess  of  the  regular  tariff  rates,  less  land-grant  and  other 
lawful  deductions,  to  which  the  Government  is  entitled;  then 
the  lower  rate  will  govern  in  settlement." 

Transportation  request  dated  September  14,  1909,  was 
issued  by  the  Quartermaster  General  of  the  United  States 
Army,  addressed  to  plaintiff  company,  for  the  transportation 
of  a  sergeant  and  16  others  from  St.  Louis  to  Mobile  at  con- 
tract special  rate.  The  plaintiff  accepted  the  request  and 
transported  between  the  points  designated  the  seventeen  en- 
listed men  of  the  United  States  Army.  Thereafter  the  plain- 
tiff railroad  company  made  claim  for  the  service  in  question 
at  the  rate  of  $11,468  per  man,  a  rate  known  as  the  Washing- 
ton adjustment,  one  of  the  conditions  of  which  was  that  it  was 
not  subject  to  deduction  on  account  of  land  grant.    The  ao 
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counting  officers  in  making  settlement  allowed  for  said  trans- 
portation at  the  rate  of  $9,378  per  man,  and  the  plaintiff  was 
paid,  over  its  protest,  $35.53  less  than  it  then  claimed  and 
now  claims.  The  settlement  was  made  in  accordance  with 
party  rates,  less  land-grant  deduction  between  the  point  of 
origin  and  destination,  by  the  Mobile  &  Ohio  Railroad  Co., 
a  competing  land-grant  carrier,  and  was  on  the  basis  of  a 
party  rate  of  $10.10  from  Cairo  to  Mobile,  including  Cairo 
Bridge  arbitrary  of  25  cents,  and  a  net  fare  from  St.  Louis 
to  Cairo  of  $2,638,  including  St.  Louis  Bridge  arbitrary  of 
25  cents,  a  total  of  $12,738,  from  which  rate  thus  established 
there  was  deducted  $33.33  on  account  of  land  grant  between 
Cairo  and  Mobile,  or  a  total  from  the  rate  thus  established 
of  $56.61,  and  making  a  net  payment  of  $35.53  less  than  that 
claimed.  Theretofore  the  plaintiff  had  agreed  with  the 
United  States  that  it  would  accept  the  same  net  cash  revenue 
on  competitive  business  as  would  accrue  to  lines  having  the 
longest  land-grant  mileage  between  points  of  origin  and 
destination. 

III.  In  the  year  1909  the  plaintiff  transported  five  bodies 
of  United  States  troops  between  New  Orleans,  in  the  State 
of  Louisiana,  and  Pensacola,  in  the  State  of  Florida,  over 
a  line  which  for  a  distance  of  43  miles  between  Pensacola 
and  Flomoton,  in  the  State  of  Alabama,  was  a  land-grant 
road. 

Transportation  requests  for  these  various  movements  were 
issued,  requesting  this  transportation  at  the  rate  of  $4.90 
per  capita,  which  requests  were  accepted  by  the  plaintiff 
and  the  transportation  furnished,  and  plaintiff  thereafter 
rendered  its  bills  at  the  rate  of  $4.90  per  capita.  In  settling 
for  said  transportation  the  accounting  officers,  for  the  pro- 
portion of  the  entire  rate  which  43  miles  bore  to  the  entire 
distance,  deducted  50  per  cent  thereof  on  account  of  land 
grant  and  from  the  whole  amount  which  plaintiff  then 
claimed  and  now  claims  to  be  due  for  such  transportation 
there  was  deducted  on  account  of  land  grant  and  remains 
unpaid  the  sum  of  $199.09. 

IV.  In  the  years  1908  and  1910  various  bodies  of  the  troops 
of  the  State  of  Alabama  and  of  the  State  of  Florida  were 
transported  over  plaintiff's  lines,  and  other  lines  connecting 
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therewith,  going  to  or  returning  from  encampments  estab- 
lished by  the  military  authority  of  the  United  States  for  the 
instruction  of  the  United  States  troops  under  authority  of  the 
act  of  Congress  approved  January  21,  1903,  37  Stat.,  775. 
To  all  the  said  movements,  except  one  of  eight  passengers 
between  Montgomery,  Ala.,  and  Lytle,  6a.,  in  July,  1910, 
the  plaintiff  agreed  that  its  party-rate  tariffs  should  apply, 
and  its  bills  against  the  United  States  with  respect  thereto 
were  computed  at  those  rates.  The  accounting  officers  of 
the  United  States,  in  making  settlement  for  such  transporta- 
tion, adopted  said  party  rates  as  the  proper  basis  therefor, 
but  made  deductions  of  50  per  cent  with  respect  to  certain 
parts  of  the  mileage  either  of  the  claimant's  lines  over  which 
said  troops  had  moved,  or  of  competing  lines,  because  of 
grants  of  lands  which  had  been  made  by  the  United  States 
to  aid  in  the  construction  of  such  parts  of  said  routes.  The 
total  amount  of  such  land-grant  deduction  on  all  the  move- 
ments of  such  State  troops  was  $3,693.66. 

Per  Curiam: 

The  facts  with  reference  to  plaintiff's  claim  are  sufficiently 
set  forth  in  the  findings  and  do  not  need  repetition.  With 
reference  to  the  movement  of  17  enlisted  men  from  St.  Louis 
to  Mobile,  referred  to  in  Finding  II,  it  appears  that  there 
was  a  contract  rate,  but  that  the  plaintiff  made  its  claim  for 
the  service  rendered  upon  another  and  a  different  rate,  which 
was  slightly  less  than  the  contract  rate.  The  accounting 
officers  applied  a  party  rate  which  was  more  than  the  con- 
tract rate  or  the  charged  rate,  but  from  which  a  deduction 
was  made  on  account  of  land  grant  and  because  thereof  an 
amount  was  paid  less  by  $35.53  than  the  amount  claimed. 

There  is  room  for  the  conclusion,  predicated  on  matter  ap- 
pearing in  the  record  but  which  can  not  be  regarded  as  evi- 
dence, that  the  plaintiff,  for  this  movement,  furnished  a 
party  ticket  and  a  party  service.  Had  these  facts  been 
proven  we  would  have  had  a  different  case  for  consideration 
and  determination.  They  were  not,  and  if  a  conclusion 
which  possibly  might  have  been  favorable  to  the  defendant 
must  be  otherwise  the  fault  is  in  the  omission.  We  must 
consider  the  case  as  presented. 
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The  request,  in  compliance  with  which  the  transportation 
was  furnished,  was  for  transportation  at  u  contract  special 
rate."  No  reason  appears  why  the  plaintiff  might  not  have 
claimed  payment  at  that  rate.  We  are  not  unmindful  of  the 
possible  infirmities  in  such  contracts  because  of  their  conflict 
with  the  rights  of  the  United  States  under  the  land-grant 
acts,  and,  in  this  case,  we  do  not  overlook  the  clause  of  the 
contract  quoted  in  the  second  finding,  but  we  do  not  find 
it  necessary  in  this  instance  to  discuss  or  construe  it  The 
plaintiff  has  claimed  less  than  the  contract  rate,  and  if  it 
might  have  claimed  that  rate,  we  need  not  discuss  the  basis 
upon  which  it  claimed  less.  It  should  recover  the  amount  of 
the  deduction  therefrom. 

With  reference  to  the  second  movement  (Finding  III)  the 
plaintiff  practically  concedes  the  correctness  of  the  deduction 
made  if  the  rates  involved  were  available  to  the  Government, 
but  says  "they  were  not,  we  contend,  open  to  the  Govern- 
ment for  the  reason  that  the  Government  did  not  pay  cash." 
After  the  acceptance  of  transportation  requests  calling  for 
a  given  rate,  the  furnishing  of  the  transportation  and  the 
rendering  of  bills  at  that  rate  it  is  too  late  to  raise  any  ques- 
tion under  a  theory  that  the  rate  was  only  available  when 
payment  was  made  in  cash. 

The  question  presented  with  reference  to  movements  re- 
ferred to  in  Finding  IV  is  essentially  different,  in  that  the 
persons  there  being  transported  were  not  of  the  Regular 
Army  but  were  troops  of  the  States  named.  Under  the  de- 
cision of  this  court  in  the  Alabama  Great  Southern  case,  49 
C.  Cls.,  522,  the  deduction,  on  account  of  land  grant,  was  un- 
authorized. It  may  be  said  with  reference  to  a  part  of  these 
movements  that  aside  from  the  land-grant  deduction  this  is 
a  controversy  between  the  parties  as  to  the  correctness  of  the 
computations  by  which  the  proper  rate  was  arrived  at.  The 
parties  have  attempted  to  stipulate  the  facts  in  this  case, 
but  have  failed  in  this  respect.  The  court  has  not  been  fur- 
nished with  the  data  which  will  enable  it  readily  to  deter- 
mine whether  the  computation  of  the  accounting  officers  or 
that  of  the  plaintiff  is  correct.  If,  in  a  complicated  matter 
of  this  kind,  the  plaintiff  asks  the  court  to  adjust  differences 
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and  determine  that  the  computation  upon  which  the  settle- 
ment was  made  was  erroneous,  it  seems  to  us  that  the  plain- 
tiff should  have  pointed  out  more  specifically  the  respects 
in  which  that  computation  was  erroneous  and  not  have  left 
the  court  to  struggle  through  a  mass  of  complicated  figures 
in  an  attempt  to  adjust  differences  which  counsel,  after  what 
we  assume  to  have  been  an  honest  effort,  have  been  unable  to 
adjust  themselves.  We  have  therefore  assumed  that  the  in- 
correctness of  the  computation  as  made  by  the  accounting 
officers  has  not  been  satisfactorily  shown,  and  to  it  we  have 
adhered.  Upon  the  movements  referred  to  in  Finding  IV 
the  plaintiff  is  entitled  to  judgment  for  the  amount  deducted 
on  account  of  land  grant,  namely,  $3,693.66. 
The  plaintiff  will  have  judgment  in  all*  for  $3,729.19. 


J.  E.  HATHAWAY  &  COMPANY  v.  THE  UNITED 

STATES. 

[No.  32448.    Decided  March  19,  1917.] 

On  the  Proofs. 

Contract;  liquidated  damages.— Where  a  contractor  agrees  to  complete 
certain  work  in  a  specified  time  and  for  every  day  the  work 
is  delayed  to  pay  a  certain  sum  as  liquidated  damages,  and 
where  it  appears  that  the  delay  which  occurred  was  not 
caused  by  "the  act  of  God,  the  law,  or  the  other  party," 
there  is  no  legal  ground  upon  which  plaintiff  can  escape  from 
the  terms  of  the  contract  to  which  he  has  agreed. 

The  Reporter's  statement  of  the  case : 
Mr.  M.  Walton  Hendry  for  the  plaintiff. 

As  it  has  been  shown  that  the  claimant  was  delayed  a 
period  of  thirty-six  days  by  reason  of  the  unreasonable  de- 
lay on  the  part  of  the  defendant  in  approving  the  contract, 
and  as  the  damages  are  so  great  for  exceeding  the  time  limit 
which  was  a  fixed  date,  namely,  December  1, 1910,  it  is  sub- 
mitted under  the  decisions  of  this  court  that  the  claimant  is 
entitled  to  a  credit  of  thirty-six  days  for  time  so  lost,  and 
that  in  consequence  for  this  cause  of  delay  alone  claimant  is 
entitled  to  a  refund  of  the  full  amount  deducted  in  this 
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case.  American  Dredging  Company  v.  United  States,  49  C. 
Cls.,  350;  Ittner  v.  United  States,  43  C.  Cls.,  336;  Little 
Falls  Knitting  Co.  v.  United  States,  44  C.  Cls., 1 ;  Callahan 
Construction  Co.  v.  United  States,  47  C.  Cls.,  229 ;  Laidlaw- 
Dunn-Gordon  Co.  v.  United  States,  47  C.  Cls.,  271. 

It  will  be  seen,  therefore,  that  the  work  to  be  performed 
under  this  contract  consisted  of  three  separate  distinct  pieces 
of  work,  each  piece  of  which  was  capable  of  serviceability 
and  use  without  the  other,  and  each  portion  of  which  was 
separated  by  a  considerable  distance  from  the  other,  so  that 
the  work  in  question  does  not  consist  of  one  work  in  repair- 
ing the  entire  revetment,  but  merely  furnishing  material  and 
making  certain  alterations  and  repairs  at  three  distinct 
points  on  the  shote  line  of  the  Grand  River.  Further,  as 
the  work  at  each  one  of  these  stations  was  itself  subdivided 
into  various  items  of  work,  it  is  clear  that  the  contract  in 
question  does  not  call  for  the  doing  of  one  separate  unit  of 
work,  but  rather  provides  for  the  performing  of  three  or 
more  separate,  distinct  pieces  of  work,  so  that  the  damages 
for  failure  to  complete  one  station,  or  a  portion  of  the 
work,  would  not  be  as  great  as  the  damages  for  a  failure  to 
complete  all  of  the  work. 

Inasmuch  as  the  work  in  question  does  not  consist  of  one 
unit  of  work,  but  rather  of  three  distinct  parts  and  many 
items,  and  the  amount  of  work  to  be  done  is  only  made  ap- 
proximate by  the  specifications,  the  contract  must  be  con- 
strued as  providing  for  a  penalty  and  not  liquidated  dam- 
ages. Raymond  v.  Edlebrock,  15  N.  Dak.,  231;  Foley  v. 
McKeegan,  4  la.,  1 ;  Lyman  v.  Babcock,  40  Wis.,  503 ;  Hahn 
v.  Horstman,  12  Bush  Ky.,  249 ;  Davies  v.  Penton,  6  Barn.  & 
Cr.,  216,  223;  Shute  v.  Taylor,  5  Mete,  61;  Hoag  v.  McGin- 
nies,  22  Wend.,  163 ;  Grant  v.  Pratt,  65  N.  Y.  Supp.,  486 ; 
Fitepatrick  v.  Cottingham,  14  Wis.,  219;  ColweU  v.  Law- 
rance,  38  Barb.,  643 ;  Heartwole  v.  Gorrell,  35  Kans.,  692. 

But  even  if  the  contract  should  be  construed  as  providing 
for  liquidated  damages,  in  that  case  the  claimant  is  at  least 
entitled  to  the  refund  of  $182,  superintendent  and  inspection 
charges,  in  accordance  with  the  decision  of  this  court  in  the 
suits  of  S  or  ens  en  v.  United  States  y  51  C.  Cls.,  69. 
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Messrs.  Seth  Shepard,  jr.,  and  Horace  S.  Whitman,  with 
whom  was  Mr.  Assistant  Attorney  General  Huston  Thomp- 
son, for  the  defendants. 

Hay,  Judge,  reviewing  the  facts  found  to  be  established, 
delivered  the  opinion  of  the  court: 

J.  E.  Hathaway  &  Company  entered  into  a  contract  with 
engineer  officers  of  the  United  States,  acting  for  and  on  be- 
half of  the  United  States,  whereby  the  former  undertook  to 
perform  certain  work  within  a  certain  specified  time.  This 
contract  was  dated  May  11,  1910,  and  was  approved  by  the 
Chief  of  Engineers  on  June  9  of  that  year.  On  July  2, 1910, 
the  contractor  began  work  on  the  contract 

The  contract  provided  that  the  work  was  to  be  completed 
on  or  before  December  1,  1910,  and  that  work  was  to  begin 
within  15  days  of  the  date  of  the  approval  of  the  contract. 

The  contract  further  provided  that  "time  shall  be  con- 
sidered as  an  essential  feature  of  this  contract;  and  in  case 
of  the  failure  on  the  part  of  the  contractor  to  complete  this 
contract  within  the  time  specified  and  agreed  upon  the 
United  States  will  be  damaged  thereby,  and  the  amount  of 
said  damages,  exclusive  of  expenses  for  inspection  and  super- 
intendence, including  necessary  traveling  expenses,  being 
difficult  if  not  impossible  of  definite  ascertainment  and  proof, 
it  is  hereby  agreed  that  the  amount  of  such  damages  shall  be 
estimated,  agreed  upon,  liquidated,  and  fixed  in  advance; 
and  they  are  hereby  agreed  upon,  liquidated,  and  fixed  at  the 
amount  of  $100  for  each  and  every  day  the  contractor  shall 
delay  in  the  completion  of  the  contract;  and  the  contractor 
agrees  to  pay  that  amount  as  liquidated  damages  and  not  by 
way  of  penalty."  It  was  also  agreed  that  the  contractor 
should  pay  "  all  expenses  for  inspection  and  superintendence, 
including  all  necessary  traveling  expenses  in  connection 
therewith,  during  the  period  of  delay."  The  contract  further 
provides  that  the  United  States  may  deduct  the  above-men- 
tioned sums  from  any  payment  due  or  to  become  due  the 
contractor. 

There  is  a  proviso  that  "no  liquidated  damages  and  no 
charges  for  inspection  shall  be  made  for  such  period,  after 
the  date  of  expiration  of  the  contract,  as,  in  the  judgment 
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of  the  contracting  officer,  approved  by  the  Chief  of  Engi- 
neers, shall  equal  the  time  which  shall  have  been  lost 
through  any  cause  for  which  the  United  States  is  responsi- 
ble, either  in  the  beginning  or  prosecution  of  the  work,  or 
in  the  performance  of  extra  work  ordered  by  the  contract- 
ing officer."  It  is  also  provided  that  uthe  findings  of  the 
contracting  officer,  approved  by  the  Chief  of  Engineers, 
shall  be  accepted  by  the  parties  thereto  as  final." 

The  contractor  began  work  on  his  contract  on  the  2d  day 
of  July,  1910,  and  completed  the  work  on  February  7, 1911. 
His  contract  required  him  to  complete  the  work  on  Decem- 
ber 1,  1910.  The  work  was  delayed  for  68  days.  The  con- 
tractor was  given  credit  for  a  certain  number  of  days  ascer- 
tained to  have  been  consumed  in  certain  extra  work  which 
was  required  by  the  contracting  officer,  and  was  only  charged 
with  29  days'  delay,  liquidated  damages  in  the  sum  of  $2,900, 
and  inspection  and  superintendence  charges  in  the  sum  of 
$182.  The  contracting  officer  recommended  that  the  con- 
tractor be  not  required  to  pay  any  of  the  liquidated  dam- 
ages, but  the  Chief  of  Engineers  refused  to  approve  that 
recommendation,  and  there  was  deducted  from  the  amount 
due  the  contractor  the  sum  of  $3,082. 

It  does  not  appear  that  the  delay  in  completing  the  work 
can  be  charged  to  any  cause  for  which  the  United  States  is 
responsible,  and  therefore  the  plaintiff  must  live  up  to  his 
contract.  "  He  must  make  his  contract  good  unless  his  per- 
formance is  rendered  impossible  by  the  act  of  God,  the  lawt 
or  the  other  party."  United  States  v.  Gleason,  175  U.  S.y 
588-602.  His  contract  was  to  complete  the  work  by  Decem- 
ber 1,  1910,  and  to  pay  $100  for  each  and  every  day  he 
should  delay  in  the  completion  of  his  contract.  He  did  not 
complete  it  until  February  7,  1911.  He  was  given  credit 
for  every  day  which  it  was  possible  to  give  him  under  the 
terms  of  the  contract,  and  while  it  may  seem  hard  that  he 
should  lose  this  amount  of  money,  yet  there  is  no  legal 
ground  upon  which  the  plaintiff  can  escape  from  the  terms 
of  the  contract  to  which  he  has  agreed.  Maryland  Dredg- 
ing and  Contracting  Go.  v.  United  States,  241  U.  S.,  184, 190. 

It  is  ordered  by  the  court  that  the  petition  in  this  cause  be 
and  the  same  is  dismissed,  and  judgment  is  rendered  in  favor 
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of  the  United  States  against  the  claimant  for  the  cost  of 
printing  the  record  in  this  cause  in  the  sum  of  $154.38,  to  be 
collected  by  the  clerk  as  provided  by  law. 

Downey,  Judge,   Barney,   Judge,   Booth,  Judge,   and 
Campbell,  Chief  Justice,  concur. 


CHARLES  H.  MAGINNIS  v.  THE  UNITED  STATES. 

[No.  82981.     Decided  March  10,  1917.] 

On  the  Proof 8. 

Homestead  entry;  fees;  jurisdiction. — Where  by  the  act  of  March  26, 
1908,  85  Stat,  48,  a  right  to  refundment  Is  given  for  excess 
fees  coUected  when  It  "shall  appear  to  the  satisfaction  of 
the  Secretary  of  the  Interior"  that  such  fees  were  so  col- 
lected and  where  plaintiff  Is  denied  the  privileges  of  the 
grant  through  an  error  or  upon  the  failure  to  act  upon  the 
part  of  the  Secretary,  an  action  will  He  In  this  court  under 
its  general  jurisdiction  of  "  all  claims  founded  upon  any  law 
of  Congress." 

Soldiers9  and  sailors'  homesteads;  statute  construed. — Where  a  gen- 
eral law  provides  In  detail  for  the  creation  of  a  privilege  and 
the  fees  and  commissions  incident  thereto,  it  Is  not  to  be 
inferred  in  the  absence  of  an  express  Intention  to  the  con- 
trary that  a  subsequent  modification  of  the  basic  privilege  Is 
intended  to  affect  the  lawful  charges  Imposed  upon  an  appli- 
cant by  the  prior  statute,  and  section  2306,  Revised  Statutes, 
does  not  warrant  a  construction  that  the  entry  and  perfec- 
tion of  title  is  to  be  free  from  charges  of  fees  and  commis- 
sions as  a  homestead  entry. 

The  Reporter's  statement  of  the  case : 

Messrs.  Burgess  W.  Marshall  and  Charles  F.  Consaul  for 
the  plaintiff.  Messrs.  L.  JR.  Olavis,  C.  C.  Heltman,  and  /.  M . 
Moyers  were  on  the  briefs. 

Under  the  statute  in  order  for  one  to  become  entitled  to 
the  right  granted  by  sections  2306  and  2807,  Revised  Stat- 
utes, three  conditions  must  be  met,  viz : 

First,  the  soldier  or  sailor  must  have  performed  the 
requisite  military  service  required  by  section  2304,  Revised 
Statutes. 
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Second,  he  must  have  remained  loyal  to  the  Government. 

Third,  he  must  have  made  a  homestead  entry  for  less 
than  160  acres  prior  to  June  22, 1874,  the  date  of  the  passage 
of  the  Revised  Statutes  of  the  United  States. 

These  are  the  only  requirements  necessary,  and  if  they  are 
met  the  soldier  (or  his  widow  or  minor  orphan  children  in 
a  proper  case)  is  entitled  to  the  "  gratuity,"  or  the  "  unfet- 
tered gift,"  or  the  "  compensation  for  past  services,"  or  "  the 
scrip  "  or  "  bounty,"  as  it  is  variously  termed  by  the  Supreme 
Court  and  inferior  courts  of  the  United  States.  No  restric- 
tion can  be  placed  upon  it  and  no  condition  which  decreases 
its  value  is  authorized  or  lawful  under  the  law.  To  there- 
fore require  a  homestead  fee  and  commissions  to  be  paid  be- 
fore it  can  be  exercised  decreases  its  value,  adds  a  condition 
upon  it,  and  fetters  it  to  the  extent  of  the  amount  paid  for 
said  fee  and  commissions.  If  we  turn  to  the  International 
Dictionary,  to  Webster,  to  Worcester,  or  to  the  Century,  we 
will  find  the  word  "  bounty  "  is  defined  to  be  "  a  free  gift," 
"a  benefaction";  likewise,  so  is  the  word  "gratuity"  de- 
fined. How  can  the  intention  of  Congress  be  carried  out  if 
homestead  fees  and  commissions  are  collected,  or  how  can 
this  right  be  a  "  free  gift "  if  it  is  fettered  by  these  restric- 
tions, and  burdened  by  the  exaction  of  money  ? 

For  a  long  period  the  practice  of  charging  homestead  fees 
and  commissions  on  this  class  of  entries  has  prevailed,  but 
there  is  absolutely  no  authority  in  law  for  doing  so,  any  more 
than  there  was  in  the  former  practice  of  the  Interior  Depart- 
ment which  required  residence,  improvements,  and  cultiva- 
tion on  the  land  embraced  in  these  entries  when  they  were 
made. 

If  it  be  suggested  that  even  though  an  entry  under  section 
2306,  Revised  Statutes,  is  not  a  homestead,  still  as  entries  un- 
der this  act  are  provided  for  in  the  same  chapter  as  home- 
steads, the  same  fees  and  commissions  should  be  payable,  the 
reply  is  that  such  a  position  is  untenable,  because  section 
5600  of  the  Revised  Statutes  provides  that — 

"The  arrangement  and  classification  of  the  several  sec- 
tions of  the  revision  have  been  made  for  the  purpose  of 
a  more  convenient  and  orderly  arrangement  of  the  same 
and  therefore  no  inference  or  presumption  of  a  legislative 
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construction  is  to  be  drawn  by  reason  of  the  title  under 
which  any  particular  section  is  placed." 

In  United  States  v.  Lair,  118  Fed.,  98,  the  court  held  the 
question  to  be  determined  was  whether  an  entry  under  sec- 
tion 2306,  Revised  Statutes,  is  to  be  treated  as  an  application 
for  a  homestead  entry  under  the  homestead  laws,  or  in  the 
nature  of  a  bounty  or  gift  extended  by  the  Government  to 
its  soldiers  in  the  War  of  the  Rebellion,  and  it  concluded  that 
the  right  under  section  2306,  Revised  Statutes,  is  a  bounty, 
and  that,  therefore,  under  the  act  of  July  1,  1890,  26  Stat., 
209,  supra,  the  indictment  was  valid.  The  demurrer  to  the 
indictment  was  therefore  overruled  on  the  ground,  and  upon 
the  sole  ground,  that  an  entry  under  section  2306,  Revised 
Statutes,  or  the  assignment  of  a  right  under  that  section,  is 
a  bounty  and  not  a  homestead  entry  under  any  possible  legal 
construction. 

The  history  of  said  sections  2306  and  2307,  Revised  Stat- 
utes, as  construed  by  the  Interior  Department  demonstrates 
that  it  was  in  error  in  its  construction  of  these  two  sections, 
and  also  demonstrates  that  the  requirement  of  collecting 
homestead  fees  and  commission  on  entries  thereunder  is  not 
authorized  by  law,  and  is  also  unwarranted.  Since  Webster 
v.  Luther,  163  IT.  S.,  331,  supra,  was  decided  the  department 
has  consistently  and  progressively  changed  its  rulings  re- 
garding entries  under  said  sections  2306  and  2307,  Revised 
Statutes. 

Mr.  Seth  Shepard,  jr.,  with  whom  was  Mr.  Assistant  At" 
torney  General  Huston  Thompson,  for  the  defendants. 

Booth,  Judge,  reviewing  the  facts  found  to  be  established, 
delivered  the  opinion  of  the  court : 

The  plaintiff  sues  to  recover  alleged  excess  fees  and  com- 
missions exacted  of  him  in  connection  with  a  public-land 
entry  made  under  section  2306,  Revised  Statutes. 

The  plaintiff,  Charles  H.  Maginnis,  was  the  assignee  of 
Benjamin  King,  administrator  of  the  estate  of  James  H. 
Waldron,  deceased.  Mr.  Waldron  during  his  life  had  been 
a  Union  soldier  and  served  more  than  ninety  days  in  the 

Army  of  the  United  States.    He  had,  prior  to  June  22, 1874, 
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made  an  original  homestead  entry  for  forty  acres  of  land, 
and  on  March  25,  1901,  the  present  plaintiff,  his  assignee  as 
aforesaid,  filed  his  application  in  the  Duluth,  Minn.,  land 
office  for  the  additional  one  hundred  and  twenty  acres  al- 
lowed by  section  2306,  Revised  Statutes.  The  land-office 
fees  and  commissions  provided  for  in  the  third  section  of 
section  2238  and  section  2290  of  the  Revised  Statutes  w^re 
charged  and  paid  by  the  plaintiff  at  the  time  of  said  appli- 
cation, and  it  is  for  a  repayment  of  these  identical  fees  and 
commissions  under  the  act  of  March  26,  1908,  35  Stats.,  48, 
that  this  suit  is  brought.  While  the  amount  is  small,  the 
case  is  of  importance,  as  it  involves  a  substantial  number  of 
claimants  similarly  situated,  and  directly  challenges  the  rul- 
ings of  the  land  office  since  the  enactment  of  the  statute. 

A  question  of  jurisdiction  under  the  repayment  act  of 
March  26,  1906,  supra,  first  confronts  us.  The  defendants 
raise  the  issue  predicating  their  contention  upon  the  theory 
of  a  legislation  intention  apparent  from  the  language  of  the 
act  of  1908  to  grant  both  the  right  and  remedy  exclusively  to 
the  Secretary  of  the  Interior.  The  act  of  March  26,  1908, 
is  in  the  following  language : 

"Section  1.  That  where  purchase  moneys  and  commis- 
sions paid  under  any  public-land  law  have  been  or  shall  here- 
after be  covered  into  the  Treasury  of  the  United  States  un- 
der any  application  to  make  any  filing,  location,  selection, 
entry,  or  proof,  such  purchase  moneys  and  commissions  shall 
be  repaid  to  the  person  who  made  such  application,  entry, 
or  proof,  or  to  his  legal  representatives,  in  all  cases  where 
such  application,  entry,  or  proof  has  been  or  shall  hereafter 
be  rejected,  and  neither  such  applicant  nor  his  legal  repre- 
sentatives shall  have  been  guilty  of  any  fraud  or  attempted 
fraud  in  connection  with  such  application. 

"  Sec.  2.  That  in  all  cases  where  it  shall  appear  to  the  sai> 
isfaction  of  the  Secretary  of  the  Interior  that  any  person 
has  heretofore  or  shall  hereafter  make  any  payments  to  the 
United  States  under  the  public-land  laws  in  excess  of  the 
amount  he  was  lawfully  required  to  pay  under  such  laws, 
such  excess  shall  be  repaid  to  such  person  or  to  his  legal 
representatives. 

"Sec.  3.  That  when  the  Commissioner  of  the  General 
Land  Office  shall  ascertain  the  amount  of  any  excess  moneys, 
purchase  moneys,  or  commissions  in  any  case  where  repay- 
ment is  authorized  by  this  statute,  the  Secretary  of  the  In- 
terior shall  at  once  certify  such  amounts  to  the  Secretary  of 
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the  Treasury,  who  is  hereby  authorized  and  directed  to  make 
repayment  of  all  amounts  so  certified  out  of  any  moneys  not 
otherwise  appropriated  and  issue  his  warrant  in  settlement 
thereof." 

The  conclusiveness  of  the  defense  necessarily  depends 
upon  the  ability  of  the  defendants  to  distinguish  this  case 
from  the  leading  case  of  Medbury  v.  United  States,  173 
U.  S.,  492,  followed  by  this  court  in  a  long  line  of  decisions, 
all  of  which  have  been  quite  recently  reviewed  by  the  Chief 
Justice  in  Newcomber  v.  United  States,  51  C.  Cls.,  408. 

It  is  conceded  that  under  the  first  section  of  the  statute 
this  court  has  jurisdiction  to  enforce  repayment  of  the  pur- 
chase moneys  and  commissions  mentioned  therein,  and 
thereby  review  the  action  of  the  department  with  refernce 
thereto.  Billings  v.  United  States,  50  C.  Cls.,  328.  The 
marked  and  precise  difference  between  section  1  and  section 
2  of  the  law  is  said  to  be  in  the  use  of  the  words,  "  in  all 
eases  where  it  shall  appear  to  the  satisfaction  of  the  Secretary 
of  the  Interior"  such  excess  shall  be  repaid,  etc. 

If  by  the  use  of  the  above  language  it  was  intended  to 
lodge  in  the  Secretary  of  the  Interior  the  exclusive  jurisdic- 
tion to  determine  the  question  of  repayment  of  excessive 
amounts  exacted  under  the  public-land  laws,  it  can  not  be 
gainsaid,  in  view  of  repeated  decisions  of  the  Supreme 
Court,  that  this  court  is  without  jurisdiction  to  proceed. 
While  it  is  difficult  to  perceive  any  rational  legislative  rea- 
son for  a  remedy  in  this  court  under  section  1  of  the  law 
and  a  positive  denial  of  the  same  proceeding  under  section 
2  thereof,  nevertheless  we  must  look  to  the  statute,  for  by 
its  provisions  the  right  and  remedy  are  governed. 

It  is  indisputably  certain  that  section  two  of  the  statute 
creates  a  right  to  a  repayment  of  any  amounts  in  excess  of 
the  legal  requirements  of  the  public-land  laws,  so  that  we 
are  now  alone  concerned  with  the  remedy  afforded,  for,  as 
said  by  this  court  in  the  Newcomber  case,  supra,  u  The  un-  * 
derlying  principle  deducible  from  the  cases  is  that  a  claimant 
entitled  to  a  right  by  virtue  of  an  act  of  Congress  is  also 
entitled  to  a. remedy  for  its  enforcement." 

Taking  the  statute  as  a  whole,  its  obvious  intent  is  to  re- 
pay any  illegal  exaction  of  fees  in  connection  with  entry  of 
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public  lands,  as  well  as  to  repay  fees  legally  exacted  in  cases 
where  certain  entries  are  rejected  for  causes  other  than 
fraud,  and  the  mode  of  ascertaining  the  fact  is  left  with 
the  department  having  jurisdiction  of  the  general  subject. 
While  the  first  section  does  not  expressly  designate  the 
official  upon  whom  the  duty  rests  to  determine  the  question 
of  a  "  rejection,"  nevertheless  it  is  apparent  that  the  Depart- 
ment of  the  Interior  is  charged  with  this  duty,  and  that  the 
issue  as  to  whether  a  land  entry  has  been  " rejected"  or 
"  canceled,"  as  well  as  the  question  of  fraud,  must  be  deter- 
mined to  the  "satisfaction"  of  the  department  before  the 
repayment  will  be  authorized,  and  the  final  authority  in  the 
department  rests  in  the  Secretary  of  the  Interior.  The 
practical  operation  and  effect  of  the  two  sections  are  similar 
in  every  respect,  although  the  verbiage  is  distinct.  The  sec- 
ond section  of  the  act  of  June  16, 1880,  21  Stats.,  287,  says, 
"  The  Secretary  of  the  Interior  shall  cause  to  be  repaid  to 
the  persons  who  made  such  entry,"  etc,  and  the  Supreme 
Court  in  the  Medbury  case,  addressing  itself  to  this  law, 
said: 

"  We  can  not  now  suppose  that  Congress  intended  in  such 
case  to  make  the  decision  of  the  Secretary  final  when  it  was 
made  on  undisputed  facts.  If  not,  then  there  is  a  remedy 
in  the  Court  of  Claims,  for  none  is  given  in  the  act  which 
creates  the  right.  The  procedure  for  obtaining  the  repay- 
ment as  provided  for  in  the  act  must  be  followed,  and  when 
the  application  is  erroneously  refused  the  party  wronged 
has  his  remedy,  but  that  remedy  is  not  furnished  by  the 
same  statute  which  gives  him  the  right." 

The  second  section  of  the  act  of  1880  required  an  investi- 
gation of  the  facts  and  the  application  of  the  law  thereto 
by  the  Secretary;  his  judgment  (we  may  well  say  his  "satis- 
faction ")  must  be  fully  appeased  before  the  claimant  could 
avail  himself  of  the  provisions  of  the  statute.  The  act  of 
1880  was  no  less  mandatory  than  the  act  of  1908.  Each 
required  a  distinct  procedure;  and  when  the  undisputed 
facts  had  been  laid  before  the  Secretary  nothing  remained  to 
be  done  except  a  correct  application  of  existing  law  thereto. 
The  facts  determined  the  legal  questions,  and  if  the  facts 
were  in  accord  with  the  statute,  the  right  granted  by  the 
statute  vested  and  repayment  must  be  made.    The  granted 
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right  was  the  paramount  intendment  of  the  law;  the  pro- 
cedure for  its  enforcement  was  preliminarily  lodged  in  the 
Secretary  of  the  Interior,  and  if,  as  in  a  case  similar  to  this, 
claimant  is  denied  the  privileges  of  the  grant  through  the 
error  or  failure  to  act  upon  the  part  of  the  Secretary,  he 
may  assert  that  right  by  a  proper  suit  in  this  court  under 
our  general  jurisdiction.  It  is  a  right  granted  under  a  law 
of  Congress  providing  for  a  detailed  and  specific  procedure 
which  must  in  the  first  instance  be  determined  by  the  Sec- 
retary, but  it  is  none  the  less  a  legal  right  capable  of  en- 
forcement in  this  tribunal  if  upon  the  facts  found  the  Secre- 
tary should  have  misapplied  the  statute.  Innumerable  in- 
stances of  statutes  similar  in  most  respects  have  been  before 
the  court  and  almost  without  exception  jurisdiction  has  been 
taken  thereunder  and  the  case  heard.  Any  other  conclusion 
would  leave  a  statutory  right  granted  to  a  citizen  without 
an  adequate  and  complete  relief  for  its  infringement.  Mr. 
Justice  Peckham  in  the  Medbury  case  makes  this  clear  and 
distinct  in  the  following  quotation  : 

"  If  there  were  any  disputed  questions  of  fact  before  the 
Secretary,  his  decision  in  regard  to  these  matters  would 
probably  be  conclusive,  and  would  not  be  reviewed  in  any 
court,  iJut  where,  as  in  this  case,  there  is  no  disputed  ques- 
tion of  fact,  and  the  decision  turns  exclusively  upon  the 
proper  construction  of  the  act  of  Congress,  the  decision  of 
the  Secretary  refusing  to  make  the  payment  is  not  final, 
and  the  Court  of  Claims  has  jurisdiction  of  such  a  case." 

The  act  of  1908  creates  a  special  right;  it  imposes  upon 
the  Secretary  of  the  Interior  the  correct  administration  of 
the  law,  and  if  he  fails  in  this  respect  there  is  a  remedy  pro- 
vided in  the  act  of  Congress  conferring  jurisdiction  upon 
this  court  in  clear  and  definite  language  in  the  matter  of 
"  all  claims  founded  upon  any  law  of  Congress." 

The  decisions  of  the  Supreme  Court  and  this  court  in  ref - 
•    erence  to  the  subject  matter  are  set  forth  in  the  margin.1 

1  Sampson's  case,  35  C.  Cls.t  578 ;  Commonwealth  Ins.  Co.  v.  United  States f 
87  C.  Cls.,  532;  Bowie's  ease,  88  C.  Cls.,  625;  Sanderson's  case,  41  C.  Cls., 
280 ;  McLean's  case,  45  C.  Cls.,  95 ;  226  U.  S.,  374 ;  Medbury's  case,  173  U.  8., 
492 ;  Kaufman's  case,  11  C.  Cls.,  659 ;  96  17.  S.,  567 ;  United  States  v.  Savings 
Bank,  104  U.  8.,  728;  Svoslefs  case,  237  U.  8.,  1;  United  States  v.  Emery, 
281  V.  8..  28 ;  Purssell's  case,  46  C.  Cls.,  509 ;  Olin  B.  Booth's  case,  51  C.  Cls., 
483 ;  United  States  em  reh  Parish  y.  MoVeaah,  214  U.  8.,  124. 
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An  examination  of  the  cases  wherein  remedial  acts  and  ex- 
clusive remedies  have  been  combined  in  the  same  statute 
forcibly  emphasize  the  position  that  the  congressional  in- 
tention so  to  do  is  made  free  from  doubt  by  the  express  lan- 
guage of  the  act  and  its  specific  details.  In  Nichols  v.  United 
States,  7  Wall.,  122,  a  case  involving  the  revenue  laws  of  the 
Government,  it  was  apparent  upon  the  face  of  the  legisla- 
tion, not  only  from  the  express  method  pointed  out  to  secure 
a  refund  of  alleged  illegal  payments  of  import  duties  but 
from  the  context  of  the  whole  body  of  revenue  legislation, 
that  the  Congress  designed  the  establishment  of  a  system 
complete  in  detail  to  meet  the  emergencies  of  the  collection 
of  the  Government's  revenues  and  provide  an  especial  and 
exclusive  method  of  obtaining  redress  upon  allegations  of 
any  illegal  exactions.  The  importance  of  such  a  system  was 
fully  pointed  out  by  the  court,  the  reasons  why  this  especial 
governmental  function  should  not  be  hampered  and  dis- 
turbed by  the  general  demands  of  claimants  was  distinctly 
set  forth,  and  for  these  reasons  a  narrow  channel  of  prelimi- 
nary procedure  was  provided,  compliance  with  which  en- 
titled the  claimant  to  pursue  his  remedy  against  a  named 
officer  of  the  Government  in  the  courts  of  the  country.  This 
was  obviously  exclusive;  it  was  intended  to  confer  this  indi- 
vidual right'  and  provide  for  its  enforcement  in  this  ex- 
clusive way. 

The  act  discussed  in  the  Nichols  case  granted  a  resort  to  a 
Federal  court  and  designated  an  officer  of  the  Government 
against  whom  suit  must  be  brought.  Surely  it  is  not  to  be  pre- 
sumed, in  the  absence  of  a  definite  and  certain  intention  to 
the  contrary,  that  rights  created  by  an  act  of  Congress  are 
to  be  exclusively  adjudicated  and  determined  by  a  depart- 
ment other  than  the  judicial  branch  of  the  Government 
As  well  said  in  the  Newcomber  case,  quoting  from  the  Emery 
ease,  "  Indeed,  the  suggestion  is  plain  in  the  Emery  case  that 
the  premise  'that  the  great  act  of  justice  embodied  in  the  • 
jurisdiction  of  the  Court  of  Claims  is  to  be  construed  strictly 
and  read  with  an  adverse  eye,'  is  an  inadmissible  one." 

On  May  20,  1862,  12  Stat.  L.,  392,  Congress  passed  the 
original  homestead  act.  The  terms  and  provisions  of  this 
law,  as  well  as  the  intent  of  Congress  in  so  enacting,  are  so 
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generally  familiar  that  it  need  not  now  be  discussed  in  detail. 
As  to  fees  and  commissions  due  the  registers  and  receivers 
of  the  General  Land  Office,  section  2  of  the  act  provided  that 
after  the  proper  execution  of  preliminary  affidavits  and 
proofs  required  under  the  statute  the  same  should  be  filed 
with  the  register  or  receiver  and,  upon  the  payment  of  ten 
dollars,  the  applicant  should  be  permitted  to  enter  the  quan- 
tity of  land  specified  in  the  act.  Section  6  of  the  act  pro- 
vided "  that  the  registers,  and  receivers  of  the  several  land 
offices  shall  be  entitled  to  receive  the  same  compensation  for 
any  lands  entered  under  the  provisions  of  this  act  that  they 
are  now  entitled  to  receive  when  the  same  quantity  of  land  is 
entered  with  money,  one  half  to  be  paid  by  the  person  mak- 
ing the  application  at  the  time  of  so  doing  and  the  other 
half  on  the  issue  of  the  certificate,"  etc. 

The  third  paragraph  of  section  2238,  Revised  Statutes, 
under  the  general  title  of  "Registers  and  receivers,"  pro= 
vides  as  follows : 

"  A  commission  to  be  paid  by  the  homestead  applicant,  at 
the  time  of  entry,  of  one  per  centum  on  the  cash  price,  as 
fixed  by  law,  of  the  land  applied  for;  and  a  like  commission 
when  the  claim  is  finally  established,  and  the  certificate  there- 
of issued  as  the  basis  of  a  patent." 

The  foregoing  section  is  obviously  taken  from  section  6  of 
the  act  of  May  20,  1862,  the  original  homestead  act,  and  has 
not  subsequently  been  modified  or  repealed.  It  is  the  law 
under  which  at  the  present  time  a  commission  is  exacted  in 
cases  of  homestead  entries. 

In  carrying  the  original  homestead  act  into  the  Revised 
Statutes,  section  2  of  said  act  was  materially  modified  in 
section  2290,  the  latter  section  providing  as  follows : 

"The  person  applying  for  the  benefit  of  the  preceding 
section  shall,  upon  application  to  the  register  of  the  land 
office  in  which  he  is  about  to  make  such  entry,  make  affidavit 
before  the  register  or  receiver  that  he  is  the  head  of  a  family, 
or  is  twenty-one  years  or  more  of  age,  or  has  performed 
service  in  the  Army  or  Navy  of  the  United  States,  and  that 
such  application  is  made  for  his  exclusive  use  and  benefit, 
and  that  his  entry  is  made  for  the  purpose  of  actual  settle- 
ment and  cultivation,  and  not  either  directly  or  indirectly 
for  the  use  or  benefit  of  any  other  person;  and  upon  filing 
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such  affidavit  with  the  register  or  receiver,  on  payment  of 
five  dollars  when  the  entry  is  of  not  more  than  eighty  acres, 
and  on  payment  of  ten  dollars  when  the  entry  is  for  more 
than  eignty  acres,  he  shall  thereupon  be  permitted  to  enter 
the  amount  of  land  specified." 

The  provisions  of  section  2290,  Revised  Statutes,  are  at 
the  present  time  in  force  and  the  fees  charged  and  collected 
in  the  present  case  were  exacted  in  pursuance  of  its  terms. 

It  is  elementary  that  in  the  absence  of  a  statutory  pro- 
vision providing  for  the  payment  and  collection  of  fees  in 
applications  for  land  entries,  no  charge  can  be  imposed  upon 
the  applicant  by  the  administrative  officers  of  the  depart- 
ment. As  well  said  in  United  States  v.  Shields,  153  U.  S., 
91,  "  fees  allowed  to  public  officers  are  matters  of  strict  law, 
depending  upon  the  very  provisions  of  the  statute.  They  are 
not  open  to  equitable  construction  by  the  court  nor  to  any 
discretionary  action  on  the  part  of  the  officials."  Keeping 
in  view  this  wholesome  admonition  of  the  law  the  issue 
squarely  presented  in  this  case  resolves  exclusively  upon 
the  single  proposition  as  to  the  proper  legal  classification 
of  the  landed  estate  erected  out  of  the  public  domain  of  the 
Government  by  section  2306  of  the  Eevised  Statutes,  com- 
monly known  as  soldiers9  additional  homestead.  If  said 
entry  is  in  law  a  homestead  entry  and  comes  within 
that  portion  of  the  homestead  law  wherein  fees  and 
commission  are  properly  chargeable  the  rulings  of  the 
Land  Office  with  respect  thereto  were  legal  and  proper; 
if,  on  the  contrary,  the  estate  itself  is  mi  generis  unrelated 
to  the  homestead  laws,  it  is  not  subject  to  the  charges  laid 
against  it,  for  which  recovery  is  now  sought. 

In  order  to  ascertain  with  preciseness  the  clear  meaning 
and  intent  of  Congress  in  the  passage  of  this  law  it  becomes 
indispensable  to  review  the  scope  of  the  legislation  affecting 
the  subject  matter  from  its  inception. 

The  first  section  and  the  first  proviso  of  section  2  of  the 
act  of  May  20, 1862,  provide  as  follows : 

"  That  any  person  who  is  the  head  of  a  family,  or  who  has 
arrived  at  the  age  of  twenty-one  years,  and  is  a  citizen  of 
the  United  States,  or  who  shall  have  filed  his  declaration  of 
intention  to  become  such,  as  required  by  the  naturalization 
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laws  of  the  United  States,  and  who  has  never  borne  arms 
against  the  United  States  Government  or  given  aid  and  com- 
fort to  its  enemies,  shall,  from  and  after  the  first  of  January, 
eighteen  hundred  and  sixty-three,  be  entitled  to  enter  one 
quarter  section  or  a  less  quantity  of  unappropriated  public 
lands,  upon  which  said  person  may  have  filed  a  preemption 
claim,  or  which  may?  at  the  time  the  application  is  made, 
be  subject  to  preemption  at  one  dollar  and  twenty-five  cents, 
or  less,  per  acre,  or  eighty  acres  or  less  of  such  unappropri- 
ated lands,  at  two  dollars  and  fifty  cents  per  acre,  to  be  lo- 
cated in  a  body,  in  conformity  to  the  legal  subdivisions  of  the 
?ublic  lands,  and  after  the  same  shall  have  been  surveyed: 
*rovided,  That  any  person  owning  and  residing  on  land 
may j  under  the  provisions  of  this  act,  enter  other  land  lying 
contiguous  to  his  or  her  said  land,  which  shall  not,  with  the 
land  so  already  owned  and  occupied,  exceed  in  the  aggre- 
gate one  hundred  and  sixty  acres. 

"*  *  *  Provided^  Jurwever^  That  no  certificate  shall 
be  given  or  patent  issued  therefor  until  the  expiration  of 
five  years  from  the  date  of  such  entry;  and  if,  at  the  expira- 
tion of  such  time,  or  at  any  time  within  two  years  thereafter, 
the  person  making  such  entry;  or,  if  he  be  dead,  his  widow; 
or  in  case  of  her  death,  his  heirs  or  devisee ;  or  in  case  of  a 
widow  making  such  entry,  her  heirs  or  devisee,  in  case  of 
her  death;  shall  prove  by  two  credible  witnesses  that  he, 
she,  or  they  have  resided  upon  or  cultivated  the  same  for  the 
term  of  five  years  immediately  succeeding  the  time  of  filing 
the  affidavit  aforesaid,  and  shall  make  affidavit  that  no  part 
of  said  land  has  been  alienated,  and  that  he  has  borne  true 
allegiance  to  the  Government  of  the  United  States;  then,  in 
such  case,  he,  she,  or  they;  if  at  that  time  a  citizen  of  the 
United  States,  shall  be  entitled  to  a  patent,  as  in  other  cases 
provided  for  by  law." 

As  before  said,it  is  hardly  necessary  to  comment  extensively 
upon  the  original  homestead  law,  the  act  of  May  20,  1862. 
The  Congress  by  the  statute  was  granting  a  most  libera1 
privilege  to  the  citizens  of  the  United  States,  a  right'  to  pro- 
cure by  the  observation  of  certain  prescribed  rules  a  perma- 
nent home  out  of  the  public  lands  of  the  Government.  The 
estate  granted  was  ample  in  size  and  unfettered  with  the 
payment  of  exorbitant  fees  or  commissions.  Permanency  and 
settlement  were  the  distinct  features  of  the  act;  the  lands 
must  be  personally  occupied  and  cultivated  for  a  period  of 
five  years  before  title  became  absolute.    The  grant  itself  was 
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personal  and  limited  expressly  to  the  applicant,  and  in  the 
event  of  his  .death  subsequent  to  entry,  to  his  widow  and 
minor  children.  Rigid  provisions  circumscribing  any  at- 
tempt to  divert  the  express  provisions  of  the  law  were  in- 
jected into  the  statute  for  the  obvious  purpose  of  restraining 
its  scope  to  the  procurement  of  a  permanent  homestead. 
The  law  itself  was  enacted  at  a  time  when  war  was  flagrant 
between  the  United  States  and  the  Confederate  Government 
and  the  loyalty  of  the  applicant  was  an  express  condition 
precedent.  The  last  proviso  to  section  6  of  the  act  extended 
the  privilege  to  certain  minors  who  had  served  in  either  the 
Army  or  Navy  of  the  United  States.  The  fees  to  be  paid, 
as  heretofore  observed,  were  provided  for  in  sections  2  and  6 
of  the  statute. 

The  act  of  April  4, 1872, 17  Stat.  L.,  49,  is  expressly  limited 
to  honorably  discharged  soldiers  and  sailors,  their  widows 
and  orphan  children.  It  is  amendatory  of  the  act  of  May  20, 
1862,  and  the  second  section  thereof  provides  as  follows : 

"That  any  person  entitled  under  the  provisions  of  the 
foregoing  section  to  enter  a  homestead,  who  may  have  here- 
tofore entered  under  the  homestead  laws  a  quantity  of  land 
less  than  one  hundred  and  sixty  acres,  shall  be  permitted  to 
enter  under  the  provisions  of  this  act  so  much  land  as  when 
added  to  the  quantity  previously  entered  shall  not  exceed 
one  hundred  and  sixty  acres." 

On  the  8th  of  June,  1872,  17  Stat  L.,  33d,  the  above  sec- 
tion was  amended  by  inserting,  after  the  words  "so  much 
land,"  the  words  "  contiguous  to  the  tract  embraced  in  the 
first  entry."  Subsequently,  on  March  3,  1873,  17  Stat  L., 
605,  the  foregoing  amendment  was  repealed  by  the  passage 
of  the  following  legislation : 

"That  any  person  entitled  under  the  provisions  of  the 
act  relating  to  soldiers'  and  sailors9  homesteads'  approved 
June  eighth,  eighteen  hundred  and  seventy-two,  be  amended 
so  as  to  read  as  follows :  That  any  person  entitled  under  the 
provisions  of  the  foregoing  sections  to  enter  a  homestead, 
who  may  have  heretofore  entered  under  the  homestead  laws 
a  quantity  of  land  less  than  one  hundred  and  sixty  acres  shall 
be  permitted  to  enter  so  much  land  as  when  added  to  the 
quantity  previously  entered  shall  not  exceed  one  hundred 
and  sixty  acres." 
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This,  then,  was  the  state  of  the  homestead  law  as  affect's 
this  particular  controversy  at  the  time  the  whole  subject  mat- 
ter was  carried  into  the  Revised  Statutes.  The  act'  of  March 
3, 1873,  supra,  omitted  from  previous  enactments  the  require- 
ments as  to  contiguity  and  the  phrase  "  under  the  provisions 
of  this  act,"  and  as  thus  worded  became  section  2306  of  the 
Revised  Statutes,  as  follows. 

"Every  person  entitled  under  the  provisions  of  section 
twenty-three  hundred  and  four  to  enter  a  homestead  who 
may  have  heretofore  entered  under  the  homestead  laws  a 
quantity  of  land  less  than  one  hundred  and  sixty  acres  shall 
be  permitted  to  enter  so  much  land  as,  when  added  to  the 
quantity  previously  entered,  shall  not  exceed  one  hundred 
and  sixty  acres." 

Prior  to  the  passage  of  the  act  of  1873  fees  and  commis- 
sions for  soldiers'  additional  homesteads  were  clearly  pro- 
vided for  in  the  act  of  April  4, 1872.  The  express  language 
of  the  act  of  April  4,  1872,  precludes  a  contrary  insistence. 
It  must  be  conceded  that,  except  for  the  legislation  of  March 
3,  1873,  as  subsequently  carried  into  the  Revised  Statutes  as 
section  2306,  the  soldier  applicant  for  additional  land  was  to 
be  considered  a  homestead  applicant.  What,  then,  is  there  in 
the  express  provisions  of  section  2306,  R.  S.,  which  changes 
the  character  of  the  estate  so  created  so  as  to  warrant  a  con- 
struction that  its  entry  and  perfection  of  title  is  to  be  free 
from  charges  of  fees  and  commissions  as  a  homestead  entry? 

The  Supreme  Court,  in  the  case  of  Webster  v.  Luther,  163 
U.  S.,  331,  held  that  the  rights  acquired  by  a  soldier  or 
his  widow  under  sections  2306  and  2307  of  the  Revised 
Statutes  were  assignable;  that  the  additional  lands  granted 
were  bounty  lands,  free  from  the  requirements  of  settle- 
ment and  cultivation.  "There  was  no  other  purpose  but 
to  give  it  as  a  sort  of  compensation  for  the  person's  failure 
to  get  the  full  quota  of  one  hundred  and  sixty  acres  by  his 
first  homestead  entry."  [Italics  ours.]  The  manifold  rea- 
sons assigned  by  the  court  in  reaching  its  conclusion  in  no 
particular  ascribe  to  a  soldier's  additional  homestead  entry 
a  segregated  character  so  distinctive  as  to  make  it  an  inde- 
pendent estate  created  by  and  fully  provided  for  in  the  pro- 
visions of  section  2306.    On  the  contrary,  its  existence,  as 


284  December  Term,  1916-17.  t52C.ci». 

OplBl«a   «f   tfct    Coirt. 

well  as  the  modus  operandi  of  obtaining  the  grant  rest  ex- 
clusively upon  the  prior  provisions  of  the  homestead  law. 
Reference  must  be  had  to  the  original  enacting  part  of  the 
homestead  law  to  ascertain  the  beneficiaries  of  the  statute, 
the  limitations  of  the  estate  granted,  and  all  the  vital  and 
substantive  incidents  which  in  the  end  make  up  an  un- 
assailable legal  title.  Section  2306  removed  the  restrictive 
limitations  placed  in  the  original  act  in  behalf  of  a  limited 
class  of  persons,  but  by  so  doing  did  no  more  than  enlarge 
and  modify  the  original  estate  granted.  The  administrative 
features  of  the  homestead  law  remained  unimpaired ;  in  fact, 
the  court  in  discussing  the  case  of  Webster  v.  Luther  point- 
edly refers  to  the  prior  payment  of  all  lawful  fees  and  com- 
missions, and  nowhere  intimates  an  exception  in  this  respect. 
The  original  homestead  law  enacted  in  the  midst  of  war, 
as  originally  framed,  tended  to  embarrass  the  soldiers  absent 
in  the  Army  in  securing  the  full  benefit  of  its  terms.  Nu- 
merous provisions  subsequently  appeared  to  correct  this 
restriction  and  enlarge  the  privileges  because  of  the  service 
rendered  by  the  applicant  for  the  estate  to  his  country. 
The  acts  of  1872,  the  act  of  1873,  sections  2293  and  2306, 
Revised  Statutes,  all  attest  the  intended  drift  of  legisla- 
tive sentiment  toward  these  particular  citizens,  but  the  final 
result  was  in  the  last  analysis  simply  a  modification  of 
the  basic  estate  granted  by  the  original  homestead  act, 
brought  about  by  the  peculiar  conditions  of  the  time.  All 
this  is  pointed  out  with  emphasis  in  the  opinion  of  the  Su- 
preme Court  in  "Webster  v.  Luther.  The  homestead  laws 
embraced  these  modified  changes  and,  in  so  far  as  admin- 
istrative action  is  concerned,  are  not  to  be  considered  as 
independent  enactments  unrelated  to  the  general  subject 
which  gave  rise  to  their  passage.  They  are  in  pari  materia, 
interdependent,  and  the  general  administrative  features  of 
the  original  act  apply  to  the  subsequent  modifications  in 
the  absence  of  an  express  provision  to  the  countrary.  Sec- 
tion 2306  extended  to  the  soldiers  the  right  to  obtain  the 
full  quota  of  lands  provided  for  in  the  original  act;  it 
removed  the  conditions  imposed  upon  said  grant  as  to  settle- 
ment and  cultivation,  but  nowhere  provided  in  express 
terms  for  the  payment  of  fees  and  commissions. 
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The  Land  Office  has  consistently  followed  a  construction 
in  harmony  with  this  opinion.  Fees  and  commissions  have 
uniformly  been  exacted  under  the  homestead  laws  for  sol- 
diers' additional  entries.  On  November  17,  1911,  in  an 
elaborate  opinion  in  response  to  an  application  of  the  claim- 
ant herein  for  a  refund  of  fees,  the  commissioner  reviewed 
the  whole  controversy,  setting  forth  the  entire  course  of  the 
office  in  reference  to  the  matter  from  its  inception.  The 
contemporaneous  construction  given  by  the  department  hav- 
ing jurisdiction  of  the  subject  matter  of  a  statute  suscepti- 
ble to  ambiguity  is  entitled  to  great  weight  and,  as  said 
by  the  Supreme  Court,  is  not  to  be  overruled  "  except  for 
cogent  reasons." 

We  are  of  the  opinion  that  where  a  general  law  provides 
in  detail  for  the  creation  of  a  privilege  and  the  fees  and 
commissions  incident  to  securing  the  same,  that  it  is  not 
to  be  inferred,  in  the  absence  of  an  express  intention  to  the 
contrary,  that  a  subsequent  modification  of  the  basic 
privilege,  which  depends  for  its  ascertainment  upon  the 
general  law,  is  intended  to  affect  the  lawful  charges  im- 
posed upon  the  applicant  by  the  prior  statute. 

It  is  ordered  by  the  court  that  the  petition  in  this  cause  be 
and  the  same  is  dismissed,  and  judgment  is  rendered  in 
favor  of  the  United  States  against  the  claimant  for  the 
cost  of  printing  the  record  in  this  cause  in  the  sum  of 
$18.64,  to  be  collected  by  the  clerk  as  provided  by  law.* 

Hat,  Judge,  Dowxsr,  Judge,  Baknbt,  Judge,  and  Camp- 
bell, Chief  Justice,  concur. 


JENNIE  LATHROP  RAND  v.  THE  UNITED  STATES. 

[No.  32970.    Decided  April  2,  1917.] 

On  PlamtifTs  Motion. 

[Ante.  p.  72.] 

The  Reporter* 8  statement  of  the  case: 

On  plaintiff's  motion  for  a  new  trial  and  for  amendment 
of  the  findings  of  fact  the  court  amends  the  findings  of  fact 
by  inserting  therein  an  additional  finding,  as  follows: 
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X.  On  December  30,  1913,  attorneys  Lyon  &  Lyon,  of 
Washington,  D.  C,  acting  for  and  in  behalf  of  the  adminis- 
trator de  bonis  non  cum  testamento  annexo  of  the  estate  of 
Edmund  Dwight,  deceased,  late  of  Boston,  Mass.,  filed  with 
the  Commissioner  of  Internal  Revenue  an  application  or 
claim  for  a  refund  of  taxes  paid  to  the  United  States  in  re- 
spect of  legacies  passing  under  the  will  of  said  decedent,  in- 
cluded in  which  was  the  tax  of  $3,026.69  here  in  question. 

This  claim  was  rejected  by  letter  of  the  Acting  Commis- 
sioner of  Internal  Revenue  on  March  28,  1914,  to  Lyon  A 
Lyon,  in  which  he  said: 

"  *  *  *  This  tax  was  paid  upon  the  absolutely  vested 
interest  of  a  stranger  amounting  to  more  than  $25,000  and 
taxed  at  the  legal  rate  of  $7.50  per  $100,  and  accordingly, 
Under  the  decision  of  the  Supreme  Court  in  the  Knowlton 
and  Fidelity  Trust  cases,  all  this  tax  was  legally  due." 

On  the  same  day  the  same  acting  commissioner,  in  a  let- 
ter addressed  to  Newcomb  &  Frey,  as  "  attorneys  for  the 
estate  of  Edmund  Dwight,"  of  which  firm  the  H.  T.  New- 
comb  who  filed  the  claim  set  out  in  Finding  IX  was  the  senior 
member,  disallowed  that  claim  in  the  same  language  as  that 
quoted  above. 

Mr.  H.  T.  Newcomb  for  the  plaintiff.  Messrs.  Morris  F. 
Frey  and  Charles  F.  Kvneheloe  were  on  the  briefs. 

Mr.  Seth  Shepard,  jr.,  with  whom  was  Mr.  Assistant  At- 
torney General  Huston  Thompson  and  Mr.  E.  S.  Whitman^ 
for  the  defendants. 

Downey,  Judge,  delivered  the  opinion  of  the  court: 

The  plaintiff  moves  for  a  new  trial  and  for  amendment 
of  the  findings  of  fact,  on  the  ground  that  the  judgment  of 
the  court  dismissing  the  claimant's  petition  was  for  causes 
which  operated  as  a  surprise.  With  and  as  a  part  of  the 
motion,  plaintiff's  counsel  now  submit  a  stipulation,  sup- 
ported by  affidavits,  with  reference  to  the  filing  of  a  claim 
with  the  Commissioner  of  Internal  Revenue  on  the  30th  of 
December,  1913,  by  attorneys  representing  the  administrator 
de  bonis  non  cum  testamento  annexo  of  the  estate  of  Ed- 
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mund  Dwight,  deceased,  and  ask  a  finding  showing  the 
filing  of  that  claim  and  the  action  of  the  Commissioner  of 
Internal  Revenue  thereon.  It  is  said,  in  effect,  that  plaintiff 
was  misled  by  the  fact  that  its  originally  submitted  request 
for  a  finding  that  a  claim  had  been  filed  and  disallowed  was 
indicated  by  defendant's  counsel  as  not  objected  to. 

Under  the  circumstances  the  court  has  concluded  that  the 
plaintiff  ought  to  have  the  benefit  of  a  finding  as  to  the 
filing  of  said  claim  by  the  administrator  de  bonis  non,  and 
the  stipulation  of  counsel,  with  supporting  affidavits,  is  ac- 
cepted as  sufficient  proof  of  the  fact,  though  it  does  not  bring 
before  us  the  claim  itself,  and  the  additional  finding,  num- 
bered X,  is  incorporated  in  the  findings  of  fact.  Counsel 
also  asks  that  the  findings  show  that  the  claim  set  up  in 
Finding  IX  was  considered  on  its  merits  and  rejected  on  the 
ground  that  the  tax  was  held  to  have  been  lawfully  and 
properly  collected.  We  have  met  this  request  by  a  para- 
graph in  the  additional  Finding  X,  showing  the  exact  terms 
in  which  the  claim  set  up  in  Finding  IX  was  disallowed. 
The  motion  for  amendments  of  the  findings  is  in  all  other 
respects  with  reference  to  matters  which  were  included  in 
the  original  request  for  findings,  and  which  have  already 
received  the  attention  of  the  court,  and  in  these  respects 
we  see  no  occasion  for  modifying  the  findings  as  made. 

In  the  opinion  of  the  court  the  filing  of  the  claim  by  the 
administrator  de  bonis  non  does  not,  under  the  facts  shown, 
furnish  any  better  basis  for  the  prosecution  of  this  action 
by  this  plaintiff  in  her  own  right  than  did  the  claim  filed 
by  the  New  England  Trust  Co.,  and  extended  discussion 
is  deemed  unnecessary.  Further,  it  would  seem  that  in 
fact  this  administrator,  when  this  claim  was  filed,  could 
have  had  no  right  to  the  money  had  the  Commissioner  of 
Internal  Revenue  found  that  the  tax  had  been  illegally 
assessed;  no  authority  in  him  to  file  a  claim  for  this  plain- 
tiff is  shown,  and  he  was  in  no  legal  sense  her  fiduciary. 
The  peculiarity  is  now  noted  that  the  claim  to  this  money 
filed  by  the  New  England  Trust  Co.  and  set  up  in  Finding 
IX,  and  the  claim  by  the  administrator  de  bonis  non  of 
the  estate  of  Edmund  Dwight,  set  up  in  the  additional 
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Finding  X,  were  both  pending  before  the  Commissioner 
of  Internal  Revenue  at  the  same  time,  while  this  action 
is  by  neither  but  is  by  the  person  who  in  reality  paid  the 
lax,  as  shown  by  the  facts  found,  and  who  is  apparently 
the  only  person  entitled  to  its  recovery,  if  recovery  is  to  be 
had  at  all. 

The  findings  as  thus  amended  will  stand  as  the  findings 
of  fact  and  it  is  ordered  that  the  motion  for  new  trial  is 
overruled. 


MARYLAND  CASUALTY  COMPANY  v.  THE 

UNITED  STATES.* 

[No.  88191.    Decided  April  2,  1917.] 

On  Claimants  Motion. 

Stipulation*;  new  issues. — Where  the  parties  by  stipulation  have 
agreed  upon  findings  of  fact  and  the  court  has  rendered 
its  judgment  thereon,  the  court  will  not  consider  the  rais- 
ing of  new  issues  or  the  introduction  of  cumulative  evidence 
to  reinforce  a  party's  contention,  where  such  facts  were 
before  the  parties  at  the  time  the  stipulation  was  entered 
Into. 

The  Reporter**  statement  of  the  case : 

The  grounds  of  plaintiff's  motion  are  fully  set  forth  in 
the  opinion  of  the  court. 

Mr.  A.  R.  Serven  for  the  motion.  S erven  dk  Joyce  were 
on  the  briefs. 

Mr.  George  M.  Anderson,  with  whom  was  Mr.  Assistant 
Attorney  General  Huston  Thompson,  opposed. 

Booth,  Judge,  delivered  the  opinion  of  the  court: 

The  above  case  was  submitted  to  the  court  upon  agreed 
findings  of  fact.  The  statement  of  fact  subscribed  to  by  both 
the  claimant  company  and  the  defendants  covers  thirty-four 
pages  of  the  record  and  embraces  a  volume  of  figures,  intri- 

♦  Ante,  p.  201. 
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cate,  involved,  and  difficult  to  correctly  understand  except 
by  those  especially  skilled  in  the  insurance  business.  Each 
item  contained  in  the  complete  return  made  by  the  company 
to  the  Commissioner  of  Internal  Revenue  was  supposed  to 
be  a  correct  duplication  of  said  return,  the  court  accepting 
the  same  as  true  upon  the  express  stipulation  of  the  parties. 
The  record  upon  its  face  radiated  an  amicability  between  the 
contending  parties  so  pronounced  that  we  were  at  one  time 
almost  convinced  that  the  case  was  a  moot  one.  The  judg- 
ment of  the  court  as  expressed  in  the  opinion  did  not  in  all 
respects  conclude  the  propositions  advanced  by  the  parties 
and  left  the  court  in  a  position  where,  from  the  agreed  find- 
ings, it  could  not  enter  a  final  judgment.  In  order  to  facili- 
tate the  disposition  of  the  case,  and  in  view  of  the  expressed 
harmony  between  the  parties  as  to  their  differences,  we  con- 
fidently believed  that  the  proper  course  to  pursue  was  to 
remand  the  case  for  a  statement  of  amounts  due  under  the 
opinion  of  the  court.  In  response  to  this  order  of  remand 
we  are  met  with  a  motion  to  amend  the  findings  and  wide 
divergence  of  opinion  respecting  the  sums  due.  Taking  up 
the  motion  to  amend  first,  we  find  the  claimant  company 
now  contends  that  certain  amounts  were  omitted  in  Findings 
I,  II,  and  III,  not  through  any  carelessness  of  claimant's 
counsel,  but  apparently  caused  by  the  neglect  or  stupidity  of 
the  printer  employed  to  do  its  printing.  It  is  not  alleged 
with  absolute  certainty  that  this  is  the  true  situation  as  to  all 
the  items  omitted,  but  is  asserted  as  an  impression  that  the 
figures  now  asked  for  were  inserted  in  the  printer's  proof 
returned  by  claimant's  attorney  to  the  printer,  and  by  the 
latter  omitted  from  the  final  impression.  The  motion  to 
amend  is  not  supported  by  an  affidavit  and  does  not  other- 
wise comply  with  the  rules.  Inasmuch  as  the  omission  of 
some  of  the  figures  now  claimed  evoked  comment  by  the 
court  in  its  opinion,  being  treated  as  accurate  and  certain, 
we  do  not  feel  disposed  at  present  to  grant  the  motion. 

The  amendment  requested  disturbs  a  stipulation  solemnly 
made  between  the  representative  of  the  claimant  company 
and  the  defendants,  and  while  it  may  not  disturb  in  any 
important  particular  the  judgment  of  the  court  as  expressed 
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in  the  written  opinion,  it  is  incompatible  with  the  stipula- 
tions of  fact  upon  which  the  court  considered  the  case  to 
permit  the  findings  to  be  varied  at  this  time.  The  facts  now 
asked  to  be  put  into  the  findings  were  directly  before  the 
parties  at  the  time  the  stipulation  was  entered  into,  and  if 
deemed  important  they  should  have  been  included  then.  It 
is  too  late  after  the  court  has  decided  the  case  upon  the 
record  as  submitted  herein  to  raise  a  new  issue  or  reinforce 
by  the  introduction  of  new  facts  a  contention  made  upon 
the  facts  as  agreed  to  by  the  parties.  Litigation  under  these 
circumstances  would  never  be  concluded  and  the  court  re- 
main always  under  a  trembling  uncertainty  as  to  the  finality 
of  its  judgments. 

The  amendment  asked  as  to  Finding  IV  embraces  an  in- 
advertence not  easily  excused.  The  most  consequential  issue 
presented  by  the  record  involved  the  question  of  making 
amended  returns  to  the  commissioner  upon  the  written  or 
cash  basis  in  so  far  as  premiums  for  insurance  were  con- 
cerned. The  claimant  company  in  an  elaborate  and  abl 
brief  contended  vigorously  for  a  return  predicated  upon  the 
amount  of  premiums  received  by  the  company  in  cash  dur- 
ing the  calendar  year.  The  defendants  as  vigorously  con- 
tested the  issue,  and  in  so  doing  developed,  by  oral  testi- 
mony as  well  as  by  repeated  assertions  in  the  written  brief, 
that  in  the  event  of  the  court  sustaining  the  claimant's  con- 
tention the  record  did  not  disclose  the  full  amount  of  cash 
premiums  received  by  the  company  during  the  calendar 
year.  This  defense  was  predicated  upon  the  f att  that  the 
claimant  company  under  agreement  with  its  local  agencies 
did  not  require  the  agents  to  report  the  cash  premiums  col- 
lected by  them  to  the  home  office  for  60  days  after  their  col- 
lection. 

Finding  IX  of  the  agreed  findings  disclosed  the  situation 
and  contained  the  facts  upon  which  the  court  acted.  It  is 
obvious  that  under  this  system  of  accounting  the  cash 
received  by  local  agents  for  the  last  two  months  of  the 
calendar  year  was  not  reported  by  the  company  in  its  yearly 
returns  to  the  commissioner.  In  view  of  this  situation  it 
is  quite  illogical  to  now  assert  that  because  the  court  held 
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that  all  the  cash  received,  either  by  the  company  at  its  home 
office  or  in  the  hands  of  its  agents,  during  each  of  the  12 
months  of  the  calendar  year  is  distinctly  erroneous  because 
the  court  at  the  time  of  the  decision  did  not  have  before  it 
a  copy  of  the  written  contracts  the  company  made  with  its 
local  agencies.  It  is  not  always  difficult  to  amend  a  record 
after  the  court  has  delivered  its  opinion,  and  it  not  infre- 
quently occurs  that  the  holding  of  the  court  suggests  amend- 
ments to  findings,  when  in  the  interest  of  justice  and  the 
expedition  of  cases  it  ought  to  have  been  brought  in  in  the 
first  instance.  Notwithstanding  what  has  been  said,  we 
would  insert  the  proffered  contract  if  in  our  view  of  the 
case  it  was  material.  The  evidence  is  merely  cumulative 
and  it  in  nowise  simplifies  the  issue  or  contributes  toward 
its  proper  solution.  The  facts  as  agreed  to  in  Finding  IX 
state  the  situation,  and  the  court  is  of  the  opinion  that  a 
private  contract  between  this  claimant  company  and  one 
of  its  agents  can  not  be  availed  of  to  change  the  rule  as  laid 
down  by  the  Congress  in  the  taxing  statutes.  The  whole 
controversy  is  covered  in  the  opinion  of  the  court,  and  the 
facts  are  sufficiently  stated  to  fully  meet  the  issues. 

The  case  will  be  remanded  to  the  general  docket  for  one 
purpose  and  one  only :  To  show  on  or  before  the  expiration 
of  the  time  mentioned  in  this  order  all  sums  of  money  col- 
lected as  premiums  upon  insurance  at  either  the  home  office 
of  the  company  or  in  the  hands  of  its  agents  for  the  full 
12  months  of  each  of  the  calendar  years  1909,  1910,  1911, 
1912,  and  1913.  This  proof  must  disclose  the  total  receipts 
in  cash  for  premiums  upon  insurance  for  each  of  the  above 
years  in  accord  with  the  opinion  of  the  court.  Ninety  days 
from  April  2,  1917,  will  be  allowed  for  this  purpose,  after 
which  date  the  final  judgment  in  the  case  will  be  awarded 
without  further  argument  or  motions  herein.  It  is  so 
ordered. 
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ROBERT  A.  LAUGHLIN  v.  THE  UNITED  STATES. 

[No.  83,692.    Decided  April  2,  1917.] 

*  On  the  Proof 8. 

Preemption  entry;  excess  charges. — This  1b  a  suit  under  the  act  of 
March  26,  1908,  85  Stat,  48,  for  tne  repayment  of  an  alleged 
excess  charge  exacted  upon  an  entry  made  by  plaintiff  upon 
land  granted  to  a  railroad  company  by  the  act  of  July  2, 
1864,  18  Stat,  865,  and  subsequently  forfeited  by  the  act 
of  September  29,  1890,  26  Stat,  496,  for  failure  of  the  com- 
pany to  comply  with  the  conditions  of  the  grant 

Preemption  entry;  statutory  construction. — An  odd-numbered  section 
embraced  in  the  grant  of  public  lands  to  a  railroad  preempted 
by  an  entryman  subsequent  to  the  filing  of  the  railroad's  map 
of  general  route,  but  prior  to  its  map  of  definite  location, 
was  open  to  preemption  entry  under  the  public-land  laws. 

The  Reporter* 8  statement  of  the  case: 

Mr.  F.  W.  Clements  for  the  plaintiff.  Mr.  WUUam  R. 
Andrews  was  on  the  briefs. 

Mr.  William  F.  Norrisy  with  whom  was  Mr.  Assistant 
Attorney  General  Huston  Thompson,  for  the  defendants. 

In  his  opinion  denying  claimant's  application  for  repay- 
ment the  Assistant  Secretary,  after  setting  forth  the  facts  of 
the  case,  proceeds  to  state : 

"  It  is  earnestly  insisted  that  as  no  map  of  definite  location 
was  filed,  the  road  never  constructed,  and  the  grant  for- 
feited, the  land  never  was  within  the  grant  to  the  railroad 
company,  and  that  therefore  the  price  of  the  land  should 
have  been  minimum  instead  of  double  minimum." 

Reference  is  then  made  to  the  department's  prior  decisions 
in  the  cases  of  James  8.  EUiot  (25  L.  D.,  309)  and  William 
F.  Brown  (35  L.  D.,  177).     (P.  7.) 

In  the  last-mentioned  case,  decided  in  1906,  the  Secretary 
held  that — 

"  Where  a  tract  of  land  was  at  the  date  of  entry  and  pur- 
chase thereof  within  the  limits  of  the  withdrawal  upon  the 
map  of  general  route  of  a  railroad^  and  properly  rated  as 
double-minimum  land,  and  the  portion  of  the  grant  within 
which  the  tract  is  situated  was  subsequently  forfeited  and 
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the  price  of  lands  therein  reduced  to  one  dollar  and  twenty- 
five  cents  per  acre,  there  is  no  authority,  under  section  two 
of  the  act  of  June  16,  1880,  for  allowing  repayment  of  the 
amount  paid  for  the  land  in  excess  of  one  dollar  and  twenty- 
five  cents  per  acre." 

The  reasoning  of  the  Secretary,  as  well  as  his  conclusion, 
applies  to  the  case  at  bar,  the  conditions  being  similar,  as 
stated  in  the  opinion : 

u  The  tract  embraced  in  Brown's  entry  was,  at  the  date  of 
his  purchase,  within  the  limits  of  the  withdrawal  upon 
the  map  of  general  route  of  the  Northern  Pacific  Railroad 
between  Wallula,  Wash.,  and  Portland,  Oreg.,  via  the  valley 
of  the  Columbia  River.  The  grant  for  said  railroad  was 
made  by  the  act  of  July  2,  1864,  13  Stat.,  365,  and  the  map 
of  general  route  was  filed  by  the  company  August  13,  1870. 
The  line  was  never  definitely  located  opposite  the  tract  in 
question,  but  by  section  6  of  the  granting  act  it  was  provided 
that  *  the  reserved  alternate  sections  shall  not  be  sold  by  the 
Government  at  a  price  less  than  two  dollars  and  fifty  cents 
per  acre  when  offered  for  sale,'  thus  increasing  the  price  of 
the  even-numbered  sections  in  the  limits  upon  the  map  of 
general  route.  The  portion  of  the  road  opposite  the  tract  in 
question  was  never  constructed,  and  by  section  4  of  the  act 
of  March  2,  1889,  25  Stat.,  854,  it  was  provided: 

"  *  That  the  price  of  all  sections  and  parts  of  sections  of  the 

public  lands  within  the  limits  of  the  portions  of  the  several 

f  rants  of  lands  to  aid  in  the  construction  of  railroads  which 
ave  been  heretofore  and  which  may  hereafter  be  forfeited, 
which  were  by  the  act  making  such  grants  or  have  since  been 
increased  to  the  double-minimum  price,  and  also  of  all  lands 
within  the  limits  of  any  such  railroad  grant,  but  not  em- 
braced in  such  grant,  lying  adjacent  to  and  coterminous  with 
the  portions  of  the  line  of  any  such  railroad  which  shall 
not  be  completed  at  the  date  of  this  act,  is  hereby  fixed  at  one 
dollar  and  twenty -five  cents  per  acre.' 

"Thus  the  price  of  even-numbered  sections  was  by  said 
act  of  1889  reduced  to  one  dollar  and  twenty-five  cents  per 
acre.  The  grant  to  the  Northern  Pacific  Railroad  in  ques- 
tion was  forfeited  by  the  act  of  September  29, 1890, 26  Stat., 
496.  But  at  the  time  Brown  made  his  cash  entry,  to  wit, 
March  28,  1884,  the  price  of  the  land  had  not  been  reduced 
nor  had  the  grant  to  the  railroad  company  been  forfeited ; 
hence,  the  land  was  properly  rated  at  two  dollars  and  fifty 
cents  per  acre  (p.  178). ,f 
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As  stated  by  the  Supreme  Court  in  Medbury  v.  United 
States,  173  U.  S.,  492 : 

"Here  no  mistake  whatever  has  been  made.  The  lands 
were  within  the  limits  of  the  land  grant  at  the  time  of  the 
entry,  and  so  remained  for  many  years  and  up  to  the  time  of 
the  act  of  forfeiture  by  Congress. 

As  stated  by  the  Commissioner  of  the  General  Land  Office 
in  his  letter  to  the  Secretary  of  May  11,  1916,  setting  forth 
the  facts  of  the  pending  case  and  referring  to  claimant's  con- 
tention that  the  Northern  Pacific  Railroad  Company  failed 
to  file  a  map  of  definite  location,  and  that  this  portion  of  the 
grant  was  forfeited,  and  that  there  was  no  authority  for 
the  withdrawal  from  entry  of  the  lands  designated  in  the 
map  of  general  route,  and  no  authority  for  raisinig  the  price 
of  the  lands  falling  within  the  forfeited  limits  of  the  grant 
to  the  company — 

"  This  plea  is  not  a  novel  one,  the  precise  question  having 
been  before  the  department  many  times  before  as  will  more 
fullv  appear  by  referring  to  decision  dated  September  26, 
1906,  in  the  case  of  William  F.  Brown,  35  L.  D.,  177,  and 
the  decisions  referred  to  therein.  The  lands  herein  involved 
are  in  every  respect  similarly  situated  to  the  tracts  there 
under  consideration.  It  will  be  noted  that  the  decision  in 
the  Brown  case  was  rendered  subsequent  to  the  cited  de- 
cision, 177  U.  S.,  28,  as  well  as  to  the  decision  dated  Janu- 
ary 26,  1903,  in  the  case  of  Nelson  v.  Northern  Pacific  Rail- 
way Company,  188  U.  S.,  108,  wherein  it  was  held  that  the 
railroad  company  acquired  no  vested  interest  in  the  granted 
lands  prior  to  definite  location." 

Booth,  Judge,  reviewing  the  facts  found  to  be  established, 
delivered  the  opinion  of  the  court : 

This  is  a  suit  under  section  2  of  the  act  of  March  26, 
1908,  35  Stat.  L.,  48,  for  the  repayment  of  an  alleged  excess 
charge  exacted  of  the  plaintiff  at  the  time  he  made  a  pre- 
emption entry  under  the  general  land  laws  of  the  United 
States. 

The  act  of  1908  provides  as  follows: 

u  Section  1.  That  where  purchase  moneys  and  commis- 
sions paid  under  any  public-land  law  have  been  or  shall 
hereafter  be  covered  into  the  Treasury  of  the  United  States 
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under  any  application  to  make  any  filing,  location,  selection, 
entry,  or  proof,  such  purchase  moneys  and  commissions  shall 
be  repaid  to  the  person  who  made  such  application,  entry, 
or  proof,  or  to  his  legal  representatives,  in  all  cases  where 
such  application,  entry,  or  proof  has  been  or  shall  hereafter 
be  rejected,  and  neither  such  applicant  nor  his  legal  repre- 
sentatives shall  have  been  guilty  of  any  fraud  or  attempted 
fraud  in  connection  with  such  application. 

"Sec.  2.  That  in  all  cases  where  it  shall  appear  to  the 
satisfaction  of  the  Secretary  of  the  Interior  that  any  person 
has  heretofore  or  shall  hereafter  make  any  payments  to  the 
United  States  under  the  public-land  laws  in  excess  of  the 
amount  he  was  lawfully  required  to  pay  under  such  laws, 
such  excess  shall  be  repaid  to  such  person  or  to  his  legal 
representatives. 

"  Sec.  3.  That  when  the  Commissioner  of  the  General 
Land  Office  shall  ascertain  the  amount  of  any  excess  moneys, 
purchase  moneys,  or  commissions  in  any  case  where  repay- 
ment is  authorized  by  this  statute,  the  Secretary  of  the  Inte- 
rior shall  at  once  certify  such  amounts  to  the  Secretary  of 
the  Treasury,  who  is  hereby  authorized  and  directed  to  make 
repayment  of  all  amounts  so  certified  out  of  any  moneys  not 
otherwise  appropriated  and  issue  his  warrant  in  settlement 
thereof. " 

The  issue  is  more  clearly  discernible  from  a  sequential 
statement  of  the  agreed  facts  and  the  history  of  the  case  in 
its  passage  through  the  Land  Office. 

The  plaintiffs  original  entry  was  made  on  November  20, 
1878,  in  the  land  office  at  The  Dalles,  Oreg.  The  purchase 
embraced  a  hundred-and-sixty-acre  tract  composed  of  two 
eighties  in  separate  quarters  of  an  odd-numbered  section, 
for  which  the  land  office  officials  fixed  a  price  of  $400,  or 
$2.50  per  acre,  under  the  preemption  laws.  All  of  the  above 
land  was  part  of  an  odd-numbered  section  included  in  the 
grant  of  public  lands  to  the  Northern  Pacific  Railroad  Co. 
by  the  act  of  July  2,  1864,  13  Stat.  L.,  365.  The  Northern 
Pacific  Railroad  Co.  at  the  time  of  the  grant  contemplated 
the  building  of  a  line  of  road  between  Walla  Walla,  Wash., 
and  Portland,  Oreg.,  and  to  this  end  accepted  the  foregoing 
grant,  filed  in  the  land  office  in  the  year  1870  what  is  fa- 
miliarly known  as  its  map  or  line  of  general  route^  where- 
upon the  commissioner  withdrew,  by  proper  executive  order, 
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dated  February  14,  1872,  all  the  lands  embraced  within  the 
railroad  grant  from  public  entry.  The  railroad  company 
subsequently  abandoned  the  route,  never  filed  a  map  of  defi- 
nite location^  never  constructed  any  portion  of  the  projected 
line,  and  the  Congress  of  the  United  States,  by  the  act  of 
September  29,  1890,  26  Stat  L.,  496,  forfeited  the  grant. 
It  is  not  denied  that  said  proposed  line,  as  shown  by  the 
map  of  general  route,  is  coterminous  with  the  land  here  in 
controversy,  nor  that  the  plaintiff  did  not  in  good  faith 
make  the  entry  and  was  fully  qualified  to  do  so.  The  plain- 
tiff applied  to  the  Secretary  of  the  Interior  for  a  refund  of 
$200,  or  $1.25  an  acre,  under  the  act  of  March  26,  1908,  in- 
sisting that,  under  the  law,  the  land  was  public,  subject  to 
preemption  entry,  and  that  he  had  been  illegally  charged 
this  excess  amount  The  Secretary  denied  the  application 
on  June  16,  1913,  predicating  his  denial  upon  a  clear  mis- 
apprehension of  the  true  state  of  facts,  for,  in  the  course  of 
the  decision,  it  appears  that  the  department  treated  the  entry 
as  one  made  within  the  primary  or  place  limits  of  the  grant 
to  the  railroad  company  ascertained  from  the  map  of  defi- 
nite location  filed  by  the  company. 

The  plaintiff  then  began  suit  in  this  court  on  the  claim  as 
erroneously  prosecuted  before  the  department,  subsequently 
dismissing  the  same  when  the  error  of  fact  was  discovered. 
A  second  application  was  then  made  to  the  department  for 
repayment,  in  which  claim  it  was  positively  shown  that  no 
map  of  definite  location  was  ever  filed  by  the  railroad  com- 
pany, and  notwithstanding  this  undisputed  fact  the  depart- 
ment again  refused  a  repayment  on  July  22,  1916,  saying  in 
part  as  follows : 

"  The  contentions  of  the  applicant  are  foreclosed  against 
him  by  the  departments's  prior  decisions  in  the  cases  of 
Jesse  S.  Elliott  (25  L.  D.,  309)  and  William  F.  Brown  (35 
L.  D.,  177)  and  the  department  does  not  feel  warranted  in 
disturbing  such  long-established  rule  of  adjudication." 

Thus  it  appears  that  the  plaintiff  was  again  compelled  to 
resort  to  this  court  for  an  adjudication  of  his  claim.  The 
long-continued  and  consistent  construction  given  to  an  am- 
biguous statute  by   the   department   of   the   Government 
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charged  with  its  administration  is  not  to  be  overruled  "  ex- 
cept for  cogent  reasons."  This  principle  of  law  is  notoriously 
fundamental,  but  it  can  not  be  invoked  in  cases  where  a  de- 
cision of  the  Supreme  Court  subsequently  interposes  and 
points  out  with  precision  the  error  of  the  same,  especially  so 
where  it  appears  that  the  Congress  recognized  by  the  passage 
of  remedial  legislation  the  rights  of  claimants  to  prefer 
claims  for  illegal  exactions  subsequent  to  said  decisions. 

The  plaintiff  is  entitled  now  and  was  entitled  before  the 
department  to  have  his  case  adjudicated  under  the  existing 
status  of  the  law.  He  can  not  be  legally  foreclosed  by  ref- 
erence to  decisions  without  present  applicability  or  by  an  ap- 
parent hesitancy  to  disturb  rulings  which  upon  reexamina- 
tion possess  no  greater  legal  efficacy  than  age.  As  a  matter 
of  fact  the  decisions  referred  to  are  wholly  inapplicable  to 
the  present  issue.  In  the  Elliott  case  repayment  was  applied 
for  under  the  repayment  act  of  June*16,  1880,  the  decision 
was  rendered  in  October,  1897,  and  was  clearly  erroneous  by 
the  subsequent  decision  of  the  Supreme  Court  in  Nelson  v. 
Northern  Pacific  Railway,  188  U.  S.,  108.  The  Brown  case 
followed  the  Elliott  case,  the  decision  being  announced  in 
September,  1906;  again  the  act  of  June  16,  1880,  was  in- 
volved, and  the  land  office  very  properly  ^  followed  the  de- 
cision of  the  Supreme  Court  in  Medbury  v.  United  States, 
173  U.  S.,  492.  The  plaintiff  herein  preferred  his  claim 
under  the  act  of  1908,  a  statute  broader  and  much  more  com- 
prehensive in  its  terms,  a  repayment  act  designed  to  afford 
relief  to  claimants,  wherein  it  appears  that  any  payment  in 
excess  of  the  amount  lawfully  required  shall  be  refunded. 

The  case  presents  the  single  issue,  Was  the  land  entered 
subject  to  entry  under  the  preemption  laws  in  the  face  of  the 
grant  of  the  same  lands  to  the  railroad  company?  If  so,  the 
legal  charge  was  one  dollar  and  a  quarter  per  acre.  It  is,  of 
course,  quite  evident  that  if  by  filing  the  map  of  general 
route  the  railroad  company  acquired  the  full  extent  of  its 
grant,  each  alternate  odd  section  for  twenty  miles  on  each 
side  of  its  proposed  line,  then  the  land  entered  by  the  plaintiff 
belonged  to  the  company  and  the  entry  should  not  have  been 
received  at  all,  for  it  was  not  made  until  1878  and  the  map 
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was  filed  in  1870;  keeping  in  mind  that  in  any  event  the 
plaintiff's  entry  was  part  of  an  odd  numbered  section  and 
not  embraced  within  the  even  numbered  sections  reserved  by 
the  Government,  which  under  tin  law  could  not  be  disposed 
of  for  less  than  two  dollars  and  fifty  cents  per  acre. 

In  the  case  of  Nelson  v.  Northern  Pacific  Railway,  supra, 
decided  January  26, 1903,  the  Supreme  Court  had  under  re- 
view the  granting  act  of  July  2, 1864.  In  an  exceedingly  com- 
plete and  exhaustive  opinion,  Mr.  Justice  Harlan  went  into 
the  very  phase  of  the  controversy  presented  by  this  record; 
in  fact,  the  case  as  there  decided  was  presented  to  the  court 
from  a  much  more  favorable  attitude,  in  so  far  as  the  Govern- 
ment is  now  concerned,  than  the  present  one.  The  facts  dis- 
closed that  the  entryman  made  his  entry  subsequent  to  the 
filing  by  the  company  of  its  map  of  general  route  but  prior  to 
its  one  of  definite  location,  and  the  court  held  that  he  could 
not  be  divested  of  his -legal  title  to  the  land  entered,  notwith- 
standing the  company  completed  its  line  and  otherwise  oc- 
cupied the  grant.    The  court  said : 

"  It  results  that  the  railroad  company  did  not  acquire  any 
vested  interest  in  the  land  here  in  dispute  in  virtue  of  its  map 
of  general  route  or  the  withdrawal  order  based  on  such  map ; 
ana  if  such  map  was  not  '  free  from  preemption  or  other 
claims  or  rights,^or  was  i  occupied  by  homestead  settlers  *  at 
the  date  of  definite  location  on  December  8,  1884,  it  did  not 
pass  by  the  grant  of  1864." 

The  lands  here  in  question  were  under  the  foregoing  de- 
cision public  lands  and  open  to  entry  under  the  public  land 
laws  up  to  the  date  of  the  filing  by  the  railroad  company  of 
its  map  of  definite  location.  As  concisely  stated  in  the  Nelson 
case,  "  until  definite  location  the  land  covered  by  the  map  of 
general  route  was  a  '  float ';  that  is,  at  large." 

Judgment  will  be  awarded  the  plaintiff  for  $200.  It  is  so 
ordered. 

Hat,  Judge;  Downey,  Judge;  Barney,  Judge,  and  Camp- 
bell, Chief  Justice,  concur. 
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LOUISVILLE  &  NASHVILLE  RAILROAD  COM- 
PANY* v.  THE  UNITED  STATES. 

[No.  31277.    Decided  April  2,  1917.] 

On  Claimant's  Motion. 

New  trial;  new  contentions. — Where  a  railroad  originally  bases  its 
claim  upon  the  contention  that  the  United  States  was  not 
entitled  to  a  party  rate  because  It  did  not  pay  cash,  it  can  not 
subsequently  waive  this  contention  and  sue  upon  the  basis 
of  the  "Washington  adjustment  rate,"  nor  can  an  error  of 
counsel  as  to  the  issue  presented  for  the  determination  of 
the  court  furnish  ground  for  a  new  trial. 

The  Reporter's  statement  of  the  case: 

Mr.  F.  Carter  Pope  and  Carter  cfe  Ashford  for  the  motion. 

Messrs.  Horace  S.  Whdtnum  and  William  F.  N orris,  with 
whom  was  Mr.  Assistant  Attorney  General  duston  Thomp- 
son, opposed. 

Per  Curiam  : 

The  plaintiff  moves  for  a  new  trial  and  assigns  error  of 
fact  in  that  (1)  as  to  the  movement  referred  to  in  Finding 
III  the  court  did  not  find  that  it  "  rendered  its  bills  at  the 
rate  of  $4.90  per  capita  in  accordance  with  Washington 
adjustment  agreement;  (2)  in  stating,  in  Finding  IV,  that 
the  accounting  officers,  in  making  settlement  for  such 
transportation,  "  adopted  said  party  rates  as  a  proper  basis 
therefor." 

Finding  III  is  said  to  be  "  absolutely  correct "  with  the 
exception  of  the  fact  that  the  court  "  overlooked  "  the  fact 
that  the  bills  were  rendered  in  accordance  with  Washington 
adjustment  agreement.  The  plaintiff's  error  is  in  assum- 
ing that  the  court  overlooked  anything  in  connection  with 
this  case. 

The  sole  basis,  apparently,  of  the  plaintiff's  contention 
with  reference  to  the  application  of  the  Washington  ad- 
justment to  this  movement  is  found  in  a  report  from  the 
office  of  the  Auditor  for  the  War  Department  and  in  a 
document  headed  "Clerk's  statement  of  settlement"  and 

•Ante,   p.   259. 
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signed  with  the  name  of  a  clerk  in  that  office.    In  this 
statement,  with  reference  to  these  movements,  it  is  said : 

"Bills  No.  2438-2480  and  2693  cover  service  between 
Pensacola,  Fla.,  and  New  Orleans,  La.,  payment  for  which 
the  company  claims  on  basis  of  two  (2$)  cents  per  mile  net 
in  accordance  with  Washington  adjustment  agreement. 
Settlement  is  made  on  party-rate  basis  two  cents  per  mile 
per  capita  authorized  in  L.  and  N.  Circular  No.  5425,  effec- 
tive June  4,  1908,  subject  to  land-grant  deduction  of 
8.775%  net  (total  miles  245,  land-grant  miles  43)." 

This  statement  with  reference  to  the  basis  of  the  plain- 
tiff's claim  can  not  be  regarded  as  weighty,  since  it  is  in 
conflict  with  the  plaintiff's  theory  elsewhere  presented  with 
reference  to  these  movements,  is  susceptible  of  explanation, 
and  is  not  sustained  by  the  bills  themselves.  An  explana- 
tion is  found,  in  the  first  place,  in  the  fact  that  for  the  dis- 
tance involved  in  these  movements  the  mileage  rate  under 
the  plaintiff's  party-rate  tariff  and  under  the  Washington 
adjustment  agreement  was  the  same,  namely,  2  cents  per 
mile.  The  statement  of  the  clerk  is  not  verified  by  the 
bills  themselves,  since  the  bills  themselves  do  not  claim 
payment  under  the  Washington  adjustment.  The  move- 
ments were  billed  simply  at  $4.90  per  capita.  It  is  further 
important  to  note  in  this  connection  that  in  its  amended 
petition  with  reference  to  these  movements  the  plaintiff 
says: 

"To  these  movements  petitioner,  by  its  proper  officers, 
agreed  that  the  party-rate  tariffs,  described  in  paragraph 
III  hereinbefore^  should  apply,  and  its  bills  against  the 
United  States  with  respect  thereto  were  computed  at  the 
rates  so  fixed." 

Paragraph  III  referred  to  is  as  follows: 

"At  the  times  hereinafter  stated  there  were  in  effect  on 
petitioner's  said  lines  tariffs  of  special  rates  applicable  to 
passengers  in  parties  of  ten  or  more  traveling  on  private 
account.  A  general  basis,  subject  to  exceptions  stated,  was 
fixed  by  said  tariffs  of  two  (2)  cents  per  mile  for  each 
passenger." 

In  plaintiff's  amended  request  for  findings  of  fact  with 
reference  to  these  movements  is  the  following: 

*•  To  these  movements  the  claimant,  by  its  proper  officers, 
agreed  that  the  party-rate  tariff  described  in  paragraph 
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Ill  hereinbefore  should  apply,  and  its  bills  against  the 
United  States  with  respect  thereto  were  computed  at  the 
rates  so  fixed;  but  in  the  payments  made  for  said  move- 
ments the  accounting  officers  of  the  United  States  de- 
ducted, with  respect  to  each  passenger  carried,  fifty  (50) 
per  cent  of  so  much  of  the  rate  as  accrued  on  said  land- 
aided  part  of  the  route.  Amount  of  the  deductions  so 
made  was  $199.09." 

In  a  stipulation  filed  in  this  case  is  the  following  para- 
graph : 

"That  in  the  year  1909  claimant  railroad  company 
transported  five  bodies  of  United  States  troops  between 
New  Orleans,  in  the  State  of  Louisiana,  and  Pensacola,  in 
the  State  of  Florida,  on  transportation  requests  specifying 
a  special  rate  of  $4.90  per  capita;  that  said  claimant  rail- 
road company  presented  its  oills  for  said  transportation 
at  said  rate,  which  was  the  Washington  adjustment  rate. 
In  making  settlement  for  said  transportation  the  account- 
ing officers  of  the  United  States  applied  Louisville  &  Nash- 
ville Eailroad  Company's  Circular  No.  5425,  copy  of  which 
is  attached  hereto  as  above  stated,  and  made  a  land-grant 
deduction  for  42  miles  of  the  whole  distance,  that  being 
the  number  of  miles  of  land-grant  road  between  said 
terminals,  amounting,  for  said  five  movements,  to  $199.09." 

If  there  is  any  significance  in  any  of  the  phraseology 
used  in  this  paragraph  of  the  stipulation  it  can  be  found 
only  in  the  words  "  which  was  the  Washington  adjustment 
rate."  That  is  a  statement  of  a  fact  which  is  true,  but  that 
fact. is  equally  true  with  reference  to  plaintiff's  party  rate 
tariffs  set  up  in  Circular  No.  5425,  and  the  words  can  not  be 
given  more  meaning  than  the  facts  justify.  It  is  not  said 
here  or  otherwise  shown  that  the  company  made  its  claim 
under  the  Washington  adjustment.  ^In  paragraph  1  of  said 
stipulation,  carrying  into  the  record  certain  tariffs  applica- 
ble to  the  various  movements  involved  in  this  suit,  is  included 
"  and  also,  Louisville  &  Nashville  Railroad  Co.  Circular  No. 
5425,  providing  local  and  joint  passenger  tariff  one-way 
party  fares,  effective  June  4,  1908." 

In  the  plaintiff's  supplemental  brief  it  is  said : 

"The  facts  agreed  upon  in  the  third  paragraph  of  the 
stipulation  justify  the  nnding  by  the  court  in  the  identical 
language  used  in  the  amended  request,  page  134.    The  ques- 
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tion  of  allowance  in  the  judgment  rests  upon  the  determina- 
tion of  the  proposition  of  whether  or  not  the  Government 
is  entitled  to  party  rates"    [Italic  ours.] 

The  amended  request  on  page  134,  referred  to,  is  the  re- 
quest quoted  from  above,  wherein  the  court  is  requested  to 
find  that  to  these  movements  the  claimant  by  its  proper 
officers  agreed  that  the  party  rate  tariffs  described  in  Para- 
graph III,  hereinbefore,  should  apply.  It  is  further  stated 
in  plaintiff's  supplemental  brief : 

"  Referring  now  to  the  claimant's  amended  request,  page 
133,  and  the  defendant's  objections,  pages  141-142.  the  agree- 
ment, paragraph  1,  admits  Louisville  &  Nashville  Circular 
No.  5425  as  evidence  in  the  case.  This  circular,  which  be- 
came effective  June  4,  1908,  shows  that  party  rates  on  the 
basis  of  2  cents  a  mile  were  extended  to  parties  of  ten  or 
more. 

"These  were  not,  we  contend,  open  to  the  Government 
for  the  reason  that  the  Government  did  not  pay  cash.  This 
question,  we  insist,  is  res  judicata"    [Italics  ours.] 

This  paragraph  from  the  defendant's  brief  refers  specifi- 
cally to  the  plaintiff's  Circular  No.  5425.  This  reference  to  its 
amended  request,  on  page  133,  is  to  the  request  quoted  above 
to  the  effect  that  there  were  in  effect  on  claimant's  lines 
tariffs  applicable  to  passengers  in  parties  of  10  or  more 
"traveling  on  private  account."  The  defendant's  objection 
to  that  finding  was  to  the  words  quoted,  "  traveling  on  pri- 
vate account."  Tariff  5425  in  the  record  contains  no  such 
limitations,  it  contains  no  stipulation  with  reference  to  pay- 
ment of  cash,  but  is  a  straight  party  rate  tariff  prescribing 
a  rate  of  2  cents  per  mile. 

In  the  face  of  these  facts  and  the  former  contentions  of 
counsel  it  seems  useless  to  indulge  in  any  argument.  Coun- 
sel's case  was  clearly  predicated  upon  the  party  rate  tariff, 
extended  by  Circular  No.  5425.  He  stated  specifically  that 
"  the  question  *  *  *  itests  upon  the  determination  of  the 
proposition  of  whether  or  not  the  Government  is  entitled 
to  party  rates,"  coupled  with  the  contention  that  "these 
(the  party  rates  set  up  in  Circular  5425)  were  not,  we  con- 
tend, open  to  the  Government  for  the  reason  that  the  Gov- 
ernment did  not  pay  cash."    The  plaintiff's  theory  was  thus 
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so  clearly  defined  that  to  permit  the  amendment  of  the  find- 
ing as  requested  as  the  basis  for  the  plaintiff's  now  presented 
theory  is  to  reopen  the  case  for  the  sole  apparent  purpose  of 
permitting  a  complete  change  in  the  plaintiff's  theory  of  his 
case.  If  he  has  mistaken  his  rights,  the  fault  is  with  him 
and  not  with  the  court. 

We  are  unable  to  follow  the  reasoning  of  plaintiff's  coun- 
sel in  support  of  his  contention  that  the  court  erred  in  stat- 
ing in  Finding  IV  that  the  accounting  officers,  in  making 
settlement  for  the  transportation  there  referred  to,  "  adopted 
said  party  rates  as  the  proper  basis  therefor." 

Plaintiff  alleges  in  its  amended  petition  that — 

"To  said  movements  also,  petitioner,  by  its  proper  offi- 
cers, agreed  that  said  party  rate  tariffs  should  apply,  and  its 
bills  against  the  United  States  with  respect  thereto  were 
computed  at  those  rates ;  but  in  the  payments  made  for  said 
movements  the  accounting  officers  or  the  United  States,  al- 
though they  adopted  said  party  rate  as  bases,  made  deduc- 
tions of  fifty  (50)  per  cent,  &c.    [Italics  ours.] 

In  its  amended  request  for  findings  of  fact  with  reference 
to  these  movements  the  same  language  with  reference  to  the 
basis  of  payment  adopted  by  the  accounting  officers  is  used. 
In  the  stipulation  filed  herein  it  is  said,  with  reference  to 
each  of  these  movements,  that  the  accounting  officers  used 
as  a  basis  Louisville  &  Nashville  Railroad  party  rate  Cir- 
cular No.  5425.  In  the  face  of  these  facts  we  are  at  a  loss  to 
comprehend  the  basis  of  plaintiff's  objection  to  that  part  of 
the  finding,  unless  it  may  be  inferred  from  statements  in  his 
brief  that  the  contention  is  that  the  accounting  officers  did 
not  apply  party  rates  to  these  movements  because  they  did 
not  include  in  their  computation  of  rates  applicable  the 
"  proper  arbitraries."  If  this  is  the  basis  of  the  contention 
it  certainly  does  not  call  for  any  amendment  of  the  finding. 
We  assume  that  if,  in  connection  with  a  tariff  authorizing 
party  rates  of  2  cents  per  mile,  there  are  to  be  included  in 
the  computation  of  the  resultant  rate  any  proper  arbitraries, 
that  the  mileage  computed  at  2  cents  per  mile,  with  the  arbi- 
traries added,  makes  the  applicable  rate,  and  it  is  properly 
still  to  be  denominated  a  party  rate. 
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But  the  question  is  further  concluded  by  the  record.  As 
an  illustration  of  what  the  auditor  did,  we  take  the  move- 
ment under  transportation  request  78437,  Montgomery  to 
Lytle,  via  Birmingham  and  Chattanooga.  Plaintiff  says  the 
correct  computation  on  the  basis  of  party-rate  Circular  No. 
5425 


Montgomery  to  Lytle,  240  mUes,  at  24 $4. 80 

Birmingham  transfer .  30 

Chattanooga  to  Lytle,  local — -      .28 


Total  one  way 5. 38 

There  is  an  immaterial  error  in  stating  the  mileage  as 
from  "Montgomery  to  Lytle."  It  should  have  been  stated 
as  from  Montgomery  to  Chattanooga.  The  auditor  com- 
puted— 

Montgomery  to  Birmingham,  97  miles,  at  21 $1. 95 

Transfer .  30 

Chattanooga,  143  mUes,  at  24 2. 90 

Lytic .  28 


5.43 

There  was  an  evident  mistake,  easily  to  be  accounted  for 
if  important,  in  computing  97  miles  as  $1.95  instead  of  $1.94 
and  143  miles  as  $2.90  instead  of  $2.86,  a  difference  of  5  cents, 
which  deducted  from  the  total  makes  the  exact  rate  now  com- 
puted by  plaintiff,  and  the  same  arbitraries  are  included. 
With  this  rate  so  computed  as  the  basis,  the  auditor  com- 
puted the  land  grant  and  determined  a  net  rate  of  $3.33,  on 
the  basis  of  these  party  rates,  and  applied  it  in  the  settlement. 
The  reason  for  the  apparent  discrepancy  will  appear  later 
in  the  discussion. 

The  plaintiff  alleges  error  of  law  (1)  in  that  the  court 
did  not  render  judgment  for  the  plaintiff  on  account  of  the 
movements  set  up  in  Finding  III,  in  the  sum  of  $199.09,  and 
argues  the  proposition  upon  the  theory  that  the  rate  quoted 
for  Jbese  movements  was  the  Washington  adjustment  rate, 
which  contained  a  provision  to  the  effect  that  the  rate  was 
net  and  not  subject  to  further  land-grant  deductions.  What 
has  been  said  already  on  this  subject  in  connection  with  the 
discussion  of  the  alleged  error  of  fact  in  the  finding  seems  to 
be  amply  sufficient.    To  determine  the  case  now  upon  the 
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theory  that  the  Washington  adjustment  is  applicable  to  this 
movement  is  to  determine  it  upon  a  theory  entirely  different 
from  that  presented  by  the  plaintiff  and  indicated  by  the 
quotations  already  made  from  the  final  brief.  The  conten- 
tion there  was  clearly  and  explicitly  upon  the  proposition 
that  the  United  States  was  not  entitled  to  a  party  rate  be- 
cause it  did  not  pay  cash.  In  the  original  opinion  it  was 
not  regarded  as  necessary  to  discuss  the  question  at  length, 
and  it  was  simply  held  that  after  the  railroad  company  had 
accepted  the  transportation  requests  and  furnished  the  trans- 
portation and  rendered  its  bills  that  :  t  was  too  late  to  raise 
any  question  under  the  theory  that  the  rate  was  only  avail- 
able when  cash  was  paid.  The  question  might  have  been 
been  discussed  from  other  standpoints,  but  it  was  not  then 
deemed  necessary  and  is  not  now  regarded  as  necessary.  If 
counsel  was  in  error  in  his  explicit  statement  as  to  the  issue 
presented  for  the  determination  of  the  court,  such  an  error 
can  not  furnish  ground  for  a  new  trial. 

With  reference  to  the  movements  referred  to  in  Finding 
IV,  it  is  contended  that  there  was  error  on  the  part  of  the 
accounting  officers  in  the  determination  of  the  rate  applicable 
to  each  of  these  movements,  and  that  in  consequence  thereof 
there  was  an  underpayment  in  addition  to  the  land-grant 
deduction  for  which  plaintiff  already  has  judgment.  Atten- 
tion was  called  to  the  fact,  in  the  original  opinion  herein, 
that  the  parties  had  attempted  to  stipulate  the  facts  in  this 
case,  but  had  failed  in  this  respect  to  reach  an  agreement,  and 
it  was  suggested  that  the  plaintiff  had  not  pointed  out  the 
respects  in  which  the  auditor's  computation  of  the  rate  was 
erroneous,  and  had  left  the  court  to  find  its  way  out,  as  best 
it  might,  by  means  of  complicated  tariffs  submitted  in  evi- 
dence. 

Counsel  in  his  brief  says  the  court  has  allowed  2  cents  per 
mile  without  land-grant  deduction  for  these  movements,  and 
that  it  should  have  allowed  2  cents  per  mile  and  "  proper 
arbitraries"  without  land-grant  deduction,  and  that  settle- 
ment at  any  other  rate  is  erroneous.  If  it  appeared  that  the 
auditor  was  in  error  in  his  computation,  in  that  he  figured  a 
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rate  as  to  each  movement  on  the  basis  of  2  cents  per  mile  for 
the  mileage  involved  and  failed  to  include  arbitraries  which 
it  was  shown  were  properly  to  be  included  in  completing  the 
rate,  the  question  would  have  at  least  been  simplified,  and 
there  would  be  for  ascertainment  only  the  amount  of  the 
arbitraries  which  the  auditor  in  each  instance  had  failed  to 
include  in  his  rate  computations.  However,  an  examination 
of  the  comparative  figures  in  the  auditor's  settlement,  and  in 
the  statement  by  counsel  for  the  plaintiff  as  to  the  proper 
building  up  of  these  rates,  does  not  sustain  the  contention 
that  the  difference  is  because  of  failure  to  include  arbitraries. 
For  example,  in  his  computation  is  his  supplemental  brief, 
designed  to  show  the  proper  rate  applicable  to  the  movement 
on  transportation  request  No.  17437,  from  Montgomery  to 
Lytle,  counsel  computes  240  miles  at  2  cents  per  mile,  $4.80, 
and  adds  Birmingham  transfer  30  cents  and  Chattanooga  to 
Lytle  local  28  cents,  and  ascertains  the  correct  rate  to  be 
$5.38.  The  auditor's  settlement  shows  that  he  applied  a  rate 
of  $5.12.  It  is  plainly  apparent  that  the  discrepancy  is  not 
to  be  accounted  for  on  the  face  of  the  figures  upon  the  theory 
of  the  exclusion  of  these  arbitraries.  The  arbitraries  in- 
cluded are  58  cents  which,  deducted  from  the  total  rate, 
would  leave  $4.80,  whereas  the  auditor  has  allowed  a  rate  of 
$5.12,  and  it  is  to  be  observed  also  that  the  omission  of  either 
one  of  the  arbitraries  singly  from  the  plaintiff's  computed 
rate  will  not  result  in  producing  the  auditor's  rate. 

But,  aside  from  this,  it  appears  in  the  record  that  the 
auditor,  in  his  computations  of  rates  applicable  to  all  the 
movements  in  question,  included  in  each  case  the  same  arbi- 
traries for  which  counsel  contends. 

Somewhat  in  conflict  with  our  own  ideas  as  to  our  duty 
under  the  circumstances,  we  have  labored  industriously  to 
discover  the  real  trouble  in  this  case.  The  fact  that  it  is  not 
to  be  found  where  plaintiff's  counsel  says  it  is  sustains  our 
original  view  of  the  matter  to  the  effect  that  we  have  not 
been  furnished  with  the  facts  and  our  attention  directed  to 
them  as  should  have  been  done  if  we  are  to  determine  the 

0- 

errors  and  correct  them  by  our  judgment  We  would  be 
justified  on  that  account  in  peremptorily  denying  relief,  and 
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we  shall  incline  more  strongly  to  that  course  hereafter  under 
such  circumstances;  but  we  recognize  the  fact  that  the  court 
has  heretofore  countenanced  to  some  extent  deviations  from 
the  requirements  of  strict  practice,  and  we  assume  our  part 
of  the  consequent  burden.  Our  attempt  will  be  to  solve  the 
problem,  if  the  answer  can  be  found  within  the  record.  If 
not,  the  result  must  follow  the  fault. 

Referring  to  the  per  capita  rate  used  in  the  settlement  for 
these  movements,  we  spoke  of  it  in  the  original  opinion  as 
the  rate  or  computation  of  the  accounting  officers.  That  was 
correct  to  the  extent  that  it  was  the  rate  used  by  the  ac- 
counting officers  as  the  basis  of  the  final  settlement,  the  rate 
which  produced  for  each  movement  a  total  amount  equal  to 
the  sum  of  the  auditor's  allowances  and  resultant  disallow- 
ances on  account  of  land  grant.  But  it  is  apparent  from  a 
further  investigation  of  the  record  that  it  was  incorrect  in 
so  far  as  it  implied  that  it  was  a  rate  resulting  from  a  com- 
putation by  the  auditor.  It  was,  in  fact,  in  each  case  the  ex- 
act rate  at  which  the  plaintiff  made  claim  for  the  service. 
In  the  auditor's  settlement  it  is  the  rate  "  as  claimed,"  cor- 
responding in  each  case  with  the  rate  appearing  in  the  claim 
of  the  company.  It  appears  further  from  the  record  that 
the  auditor  as  to  each  movement  made  a  computation  of 
rates  substantially  on  the  same  basis  now  claimed  by  the 
plaintiff,  using  the  same  mileage,  except  fractions,  and  the 
same  arbitraries,  but  he  properly  limited  his  settlement  to 
the  amounts  then  claimed  in  the  company's  bills.  He  ascer- 
tained the  proportionate  part  of  his  own  rate  which  he  de- 
termined to  be  net  and  the  part  which  he  determined  should 
be  withheld  as  land  grant,  applied  his  net  rate  to  determine 
the  allowance  and  disallowed,  as  land  grant,  the  difference 
between  that  amount  claimed  by  the  coiripany.  His  dis- 
allowance on  account  of  land  grant  was  thus  less  than  it 
would  have  been  had  he  applied  his  own  rate  to  the  settle- 
ment without  regard  to  the  rate  claimed  by  the  company. 

The  question,  then,  is  not  whether  the  plaintiff  is  entitled 
to  recover  further  because  of  the  application  of  erroneous 
rates  by  the  auditor  in  his  settlement,  over  plaintiff's  pro- 
test, but  is  whether  the  plaintiff  is  now  entitled  to  claim  and 
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recover  a  greater  compensation  than  it  originally  claimed 
and  received,  eliminating,  of  course,  for  the  purpose  of  this 
question  the  matter  of  land-grant  deductions  which  have 
been  determined  in  the  plaintiff's  favor. 

It  is  not  averred  in  the  petition  that  the  railroad  com- 
pany, through  any  misapprehension  of  the  facts  or  of  its 
legal  rights  rendered  its  bills  at  a  mistaken  rate,  and  that 
theory  of  the  case  is  nowhere  presented  as  a  basis  of  recov- 
ery. Indeed,  the  variance  in  all  the  claimed  rates  from  the 
rates  now  asserted  as  proper  indicates  that  the  company 
proceeded  upon  some  definite  and  uniform  theory  in  deter- 
mining the  rates  it  claimed  for  each  movement.  What 
that  theory  was  does  not  fully  appear  from  the  original  rec- 
ord. The  auditor  said  in  his  settlement  that  uthe  rail- 
road company  claims  settlement  on  Washington  adjustment 
basis,"  a  conclusion  the  correctness  of  which  a  computation 
based  on  all  the  data  available  to  us  apparently  failed  to 
demonstrate.  The  transportation  requests  called  for  the 
transportation  "  at  open  rate  available."  The  railroad  com- 
pany determined  a  rate  and  rendered  its  bills  accordingly 
and,  however,  it  determined  it,  the  presumption  to  be  in- 
dulged is  that  the  rate  it  fixed  was  a  rate  available  to  the 
United  States  for  this  transportation.  If  perchance  it  con- 
ceded a  lesser  rate  than  it  might  have  claimed  it  was  a  con- 
cession it  had  a  right  to  make  to  the  Government,  and  it 
can  not  be  permitted  to  repent  of  its  liberality.  Even  upon 
the  theory,  if  averred,  that  it  was  mistaken  as  to  its  rights 
and  through  such  mistake  failed  to  claim  the  rate  now  as- 
serted to  be  correct,  it  is  difficult  to  comprehend  upon  what 
proper  legal  theory,  in  the  fact  of  the  apparent  facts,  it  could 
now  be  permitted  to  open  up  the  settlement  made  for  the 
purpose  of  applying  a  different  rate. 

But  it  is  to  be  observed  further  that  if  we  were  to  elimi- 
nate these  questions  and  undertake  to  determine  the  amount 
-due  the  plaintiff  on  its  present  theory  as  to  the  applicable 
rate  we  could  only  partially  dispose  of  the  case.  We  could 
accept  the  stipulation  as  to  mileage  between  the  points 
named,  and  we  might  conclude  to  accept  as  correct  the  arbi- 
traries  used  in  plaintiff's  computation  of  rates.    But  only  a 
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minor  part  of  the  movements  were  over  the  routes  upon 
which  plaintiffs  computations  are  based  and  as  to  which 
we  would  be  in  possession  of  mileage  and  arbitraries.  For 
example,  plaintiff  computes  the  rate  as  to  the  movement  on 
request  118025  the  same  as  that  on  78487.  The  movement 
on  78487  was  through  Birmingham  and  Chattanooga,  while 
that  on  118025  was  by  a  different  route,  not  through  Bir- 
mingham and  Chattanooga,  and  presumptively  free  from 
those  arbitraries,  and  as  to  which  we  are  not  furnished  the 
facts. 

It  appears  that  the  company  in  rendering  its  bills  ap- 
plied the  same  rate  to  movements  not  through  Birmingham 
and  Chattanooga  as  it  did  to  movements  through  those 
points,  but  we  can  not  assume  that  in  determining  a  party 
rate  by  a  specified  route  we  are  to  apply  the  party  rate  re- 
sulting from  the  mileage  and  arbitraries  applicable  to  a  dif- 
ferent route. 

But,  while  not  absolutely  essential  to  the  determination 
of  this  question,  it  has  seemed  to  us  very  desirable  that  we 
should  be  in  possession,  as  a  part  of  the  record,  of  all  the 
facts  available  as  to  the  rate  claimed  by  the  company,  to 
the  end  that,  if  possible,  there  be  no  occasion  either  for  spec- 
ulation or  controversy,  and  we  have  made  a  further  call 
on  the  Treasury  Department,  on  our  own  motion,  for  any 
available  information  in  the  office  of  the  Auditor  for  the 
War  Department  showing  the  basis  of  the  rates  claimed 
by  the  company  for  these  movements  and  for  any  corre- 
spondence on  file  bearing  on  the  question.  The  auditor  has 
responded  and  the  call  has  not  been  fruitless.  We  have  in 
the  record  now  satisfactory  evidence  that  the  plaintiff 
claimed  for  this  service  Washington  adjustment  rates  and 
that  the  rates  claimed  were  Washington  adjustment  rates  as 
usually  computed.  The  report  shows  the  method  of  com- 
putation. The  mileage  used,  authority  for  which  is  given, 
differs  in  most  instances  by  one  mile  from  that  stipulated. 
The  Birmingham  transfer  is  presumably  not  included. 
Very  properly  it  would  seem  that  on  a  troop  movement  not 
involving  the  usual  transfer  of  passengers  at  Birmingham 
it  should  not  be  included.    The  use  of  a  30-cent  local  is  ac- 
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counted  for  by  the  probability  that  the  company  used  the 
Fort  Ogelthorpe  instead  of  Lytle  local,  as  that  point  was 
probably  the  place  of  detraining. 

But  if  there  is  any  fault  in  the  theory  or  in  the  conclu- 
sion from  a  mathematical  standpoint,  all  doubt  is  removed 
by  the  statement  in  a  letter  of  date  June  14,  1911,  from 
plaintiffs  auditor  of  receipts  to  the  chief  quartermaster  at 
Atlanta,  in  which,  with  reference  to  these  movements  (bill 
No.  3086),  it  is  said: 

u  You  will  also  find  attached  voucher  for  $4,140.79  issued 
in  settlement  of  passenger  transportation  of  various  items 
covering  the  movement  of  Alabama  State  troops  from  vari- 
ous stations  to  Lytle.  6a.,  and  return,  and  included  in  our 
July,  1910,  freight  bills  Nos.  3085  and  3086.  This  voucher 
is  respectfully  declined,  owing  to  our  traffic  department  de- 
ciding we  can  not  accept  the  net  cash  rates  as  applied  by 
you  on  this  voucher  in  settlement.  They  contend  that  the 
Washington  adjustment  rates  should  be  used  and  as  charged 
in  our  bill. 

"In  view  thereof,  will  you  kindly  transmit  same  to  the 
Auditor  for  the  War  Department  for  settlement,  stating 
our  exceptions  thereto  and  advising  us  what  action  will  be 
taken  by  you  relative  to  same." 

The  Washington  adjustment  was  an  available  rate  for 
movements  of  State  militia  as  well  as  United  States  troops. 
At  the  time  these  services  were  rendered  and  for  many 
years  theretofore  and  up  to  the  decision  of  this  court  in  the 
Alabama  Great  Southern  case,  May  18,  1914,  land-grant 
deductions  were  applied  to  movements  of  State  troops. 
The  Washington  adjustment  contained  a  provision  that  it 
was  net  and  not  subject  to  further  land-grant  deductions. 
The  company  declined  settlement  at  the  hands  of  a  quar- 
termaster on  another  basis  involving  land  grant  and  in- 
sisted on  the  Washington  adjustment.  It  went  to  the  audi- 
tor with  its  claim  on  Washington  adjustment  basis.  That 
rate  was  to  its  advantage  at  that  time  because  of  the  condi- 
tion therein  as  to  land-grant  deductions.  The  holding  in 
the  Alabama  Cheat  Southern  case  deprives  that  rate  of 
any  advantage  in  that  respect  over  any  other  rate  in  that 
land-grant  deductions  are  held  not  to  apply  to  State  troops, 
but  that  condition  brought  about  by  a  subsequent  decision 


*2C.  a*]         State  of  Massachusetts  v.  U.  S.  311 

Syllable. 

can  certainly  not  serve  to  permit  the  company  to  now  claim 
an  additional  compensation  on  a  different  basis  than  that 
on  which  it,  to  its  own  then  advantage,  predicated  its  claim. 

In  connection  with  this  detailed  and  careful  consideration 
of  the  case  we  have  had  occasion  to  reexamine  the  figures 
entering  into  the  judgment  of  the  court  as  to  land-grant 
deductions.  As  to  these  particular  movements  just  under 
discussion  we  accepted  the  figures  in  the  stipulation  of 
counsel  and  included  in  the  judgment  $2,840.38  as  the  cor- 
rect amount  of  the  land-grant  deducted.  For  these  move- 
ments plaintiff  had  claimed  a  total  of  $7,117.36.  It  was 
paid  $4,679.94.  There  was  deducted  on  account  of  persons 
not  making  the  return  trip  with  their  organizations  $19.56. 
The  amount  therefore  deducted  on  account  of  land  grant 
was  $2,417.86.  The  judgment  included  for  these  move- 
ments $77.48  less  than  was  properly  due.  For  the  purpose 
only  of  correcting  this  error  Finding  IV  will  be  amended 
by  substituting  $3,806.67  for  $3,729.19,  the  judgment  here- 
tofore rendered  in  the  sum  of  $3,729.19  will  be  set  aside  and 
in  lieu  thereof  plaintiff  will  have  judgment  for  $3,806.67. 

The  motion  for  new  trial  will  be  overruled. 


STATE  OF  MASSACHUSETTS  v.  THE  UNITED 

STATES. 

[No.  88682.    Decided  April  9,  1917.] 

On  the  Proofs. 

War  expenditures,  reimbursement  o/.— This  la  a  claim  for  tl*e  recovery 
by  the  State  under  the  special  Jurisdictional  act,  89  Stats,, 
855,  of  (1)  premium  paid  for  coin  with  which  it  paid  in- 
terest and  principal  of  its  bonds  Issued  in  1861  for  money 
borrowed  and  used  to  furnish  troops  for  the  service  of  the 
United  States;  and  (2)  interest,  and  premium  paid  for  coin 
in  payment  of  such  interest,  on  bonds  Issued  for  money  bor- 
rowed and  expended  in  protecting  its  harbors  and  fortifying 
its  coast 

Same;  statutes  construed.— The  act  of  Congress  of  July  27,  1861,  12 
Stats.,  276,  and  the  Joint  resolution  of  March  8,  1862,  12 
Stats.,  615,  authorising  reimbursement  to  the  States  for  war 
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expenditures  provided  for  payment  for  expenses  '*  properly 
incurred"  in  the  raising  and  equipping  of  troops,  and  con- 
templated the  repayment  to  the  States  of  all  expenses  prop- 
erly incurred  by  the  States  acting  in  good  faith,  and  what 
the  State  determined  was  a  necessary  and  proper  expense  is 
determinative  of  the  question  unless  in  violation  of  some 
statute  or  of  public  policy. 
Liability  of  Government. — There  being  no  act  of  Congress  authoris- 
ing the  repayment  to  the  State  of  any  part  of  the  money 
expended  by  it  under  the  second  claim,  the  plaintiff  has  no 
legal  status  in  this  court  for  its  repayment,  and  the  action 
of  Congress  in  repaying  the  principal  sum  upon  this  item  was 
voluntary  and  created  no  legal  foundation  for  anything  more. 

The  Reporter**  statement  of  the  case: 

Messrs.  Frank  W.  Hackett,  Henry  M.  Foote,  and  H.  C. 
AtwUl  for  the  plaintiff. 

Mr.  Harvey  D.  Jacob,  with  whom  was  Mr.  Assistant  At- 
torney General  Huston  Thompson,  for  the  defendants. 

In  1896  the  Supreme  Court  in'Ufdted  States  v.  New  York, 
160  U.  S.,  598,  held  that  interest  upon  bond  issues  was  a 
principal  sum  the  United  States  agreed  to  refund,  and  that 
therefore  such  claims  of  the  States  should  be  allowed  under 
the  act  of  July  27, 1861,  supra. 

Under  the  decision  in  the  New  York  case,  this  court  (in 
Pennsylvania  v.  The  United  States,  36  C.  Cls.,  507,  and 
Maine  v.  The  United  States,  36  C.  Cls.,  531)  allowed  claims 
for  interest  on  bond  issues,  and  furthermore,  in  the  Penn- 
sylvania case,  the  court  allowed  the  amount  of  premium 
necessary  to  secure  gold  with  which  to  pay  a  part  of  the 
interest.  The  reason  for  the  allowance  of  the  gold  premium, 
and  the  fact  which  differentiates  the  Pennsylvania  case  from 
the  present,  being  that  since  1840,  21  years  before  the  bonds 
were  issued,  there  had  existed  a  statute  of  Pennsylvania  re- 
quiring interest  on  State  indebtedness  to  be  paid  in  specie, 
whereas  in  the  present  case  the  statute  providing  for  pay- 
ment in  coin  was  not  passed  until  after  the  bonds  now  in 
controversy  were  issued  and  sold,  and,  therefore,  the  agree- 
ment to  pay  in  coin  was  not  a  part  of  the  contract  between 
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the  State  and  the  bondholders.  In  the  Pennsylvania  ease 
the  right  to  receive  the  interest  in  coin  was  a  part  of  the 
contract 

When  the  contract  with  the  bondholders  was  made,  there 
was  no  thought  entering  into,  it  that  money  borrowed  was 
to  be  repaid  in  anything  other  than  the  accepted  currency 
of  the  day.  The  bonds,  issued  and  sold  at  a  time  when  no 
law  of  the  State  required  payments  in  coin,  acknowledged 
an  indebtedness  to  the  holders  of  so  many  borrowed  "  dol- 
lars." The  obligation  of  such  a  contract,  as  said  by  the 
Supreme  Court  (in  Knox  v.  Lee,  the  second  Legal  Tender 
cases,  12  Wall.,  457,  648),  "was  not  a  duty  to  pay  gold  or 
silver,  or  the  kind  of  money  recognized  by  the  law  at  the 
time  the  contract  was  made,  nor  was  it  the  duty  to  pay 
money  of  equal  intrinsic  value  in  the  market.  *  *  *  But 
the  obligation  of  a  contract  to  pay  money  is  to  pay  that 
which  the  law  shall  recognize  as  money  when  the  payment 
is  to  be  made." 

It  is  true  that  at  the  time  these  bonds  were  issued,  gold 
and  silver  coin  constituted  the  only  general  legal  tender 
recognized  by  law,  though  by  no  means  were  gold  and  silver 
the  only  mediums  of  exchange.  But  the  payment  of  inter- 
est on  these  1861  bonds  was  not  due  until  July  1,  1862,  and 
on  February  25,  1862,  Congress  passed  the  legal-tender  act 
(12  Stats.,  345),  providing  that  Treasury  bills  should  con- 
stitute a  legal  tender  for  all  debts,  public  and  private,  with 
the  exception  of  interest  on  the  public  debt  and  duties  on 
imports.  Immediately  upon  the  passage  of  that  act  Treasury 
bills  became  legal  tender  for  the  settlement  of  the  debt  cre- 
ated by  the  contract  here  involved,  the  obligation  of  which 
was  to  pay  only  such  character  of  money  as  the  law  recog- 
nized as  money  when  the  payment  was  to  be  made. 

Therefore  it  is  obvious  that  the  promise  of  Massachu- 
setts, by  its  act  of  March  22, 1862,  to  pay  in  gold  the  interest 
and  principal  on  these  bonds  issued  and  sold  in  1861  volun- 
tarily enlarged  the  obligation  of  the  contract.  While  from 
purely  a  State  standpoint  it  might  have  been  a  very  wise 
move,  it  was  in  no  sense  a  necessary  element  in  the  borrow- 
ing of  the  money  to  be  used  in  behalf  of  the  Federal  Govern- 
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ment,  and,  consequently,  did  not  constitute  a  proper  expense 
in  the  raising  of  troops  to  aid  in  suppressing;  the  rebellion. 

It  is  denied  that  in  so  far  as  the  Federal  Government  is 
concerned  Massachusetts  had  either  legal  or  moral  justifica- 
tion for  making  these  payments  in  gold,  and  it  is  also  denied 
that  "when  the  later  construction  of  the  legal-tender  act 
was  announced  (May,  1871)  the  State  had  incurred  nearly 
all  of  this  gold  premium  expense  by  paying  her  creditors  in 
coin."  This  statement  is  not  borne  out  by  the  evidence  the 
State  furnishes.  Indeed,  the  truth  is  that  before  Knox  v.  Lee 
was  decided  the  State  had  only  paid  the  regular  semiannual 
interest  from  1862  to  1871.  Not  a  dollar  of  the  principal 
had  been  returned.  The  principal  on  the  bonds  first  matur- 
ing was  not  due  until  July,  1871,  and  Knox  v.  Lee  was  de- 
cided May,  1871. 

It  having  been  shown  that  Massachusetts  was  without 
either  legal  or  moral  justification  in  making  these  gold  pay- 
ments, it  is  clear  that  it  was  not  an  expense  necessarily  or 
properly  incidental  to  the  borrowing  of  money  for  use  of  the 
Federal  Government.  The  Government  received  no  benefit 
whatever  from  the  action  of  the  State  in  this  respect,  and. 
therefore,  can  not  legally  or  equitably  be  charged  for  the 
cost  of  this  gratuity  under  the  reimbursing  act  of  1861,  be 
that  act  considered  an  indemnifying  statute  or  otherwise,  for 
even  an  agreement  to  indemnify  can  not  be  extended  further 
than  the  making  whole  of  the  agent  for  losses  and  expenses 
necessarily  and  properly  incurred  for  the  benefit  of  the  in- 
demnitor, and  not  to  expenses  incurred  by  the  indemnitee 
solely  out  of  the  bigness  of  his  heart,  for  the  future  protec- 
tion of  his  own  credit,  and  resulting  only  to  his  personal 
benefit. 

If  Massachusetts  deemed  it  proper  to  protect  her  good 
reputation  and  credit  for  the  future,  no  one  could  object,  but 
surely  she  could  not  expect  the  Federal  Government  to  pay 
the  bill  for  a  benefit  so  personal  to  herself.  As  well  say  that 
because  she  had  a  reputation  for  generosity  to  her  citizens 
and,  seeking  to  perpetuate  it,  she  placed  upon  the  breast  of 
each  of  her  soldiers  a  diamond  pin.  No  one  would  deny  her 
the  right  nor  dispute  the  wisdom  of  such  means  of  accom- 
plishing her  purpose ;  but  who  would  say  that  a  diamond  pin 
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was  a  necessary  part  of  a  soldier's  equipment  and  a  proper 
item  for  reimbursement  under  a  statute  agreeing  to  indem- 
nify for  "  expenses  properly  incurred  in  aiding  to  suppress 
an  insurrection  "  ? 

In  the  year  1863  the  State  of  Massachusetts  borrowed  on 
bonds  some  $200,000  with  which  to  fortify  and  strengthen 
for  defensive  purposes  the  coast  of  the  State.  Later,  many 
attempts  were  made  to  secure  reimbursement  from  the  Fed- 
eral Government  of  the  amount  thus  expended. 

Under  act  of  July  7,  1884,  23  Stats.,  204,  the  accounting 
officers  of  the  Treasury  were  authorized  and  directed  to 
examine  the  claim  "of  the  State  of  Massachusetts  for  ex- 
penses incurred  and  paid,  at  the  request  of  the  President 
and  Secretary  of  State,  during  the  war,  in  protecting  the 
harbors  and  strengthening  the  fortifications  on  the  coast, 
now  on  file  with  the  Third  Auditor,"  under  the  act  of  July 
27,  1861,  "and  report  the  amount  to  Congress."  The  ac- 
counting officers  thereupon  "examined"  the  claim  and  re- 
ported to  Congress  that  the  sum  of  $209,885.61  was  due  the 
State,  for  which  appropriation  was  duly  made. 

The  only  general  indemnificatioh  act  for  expenses  incurred 
by  the  States  in  behalf  of  the  Federal  Government  during 
the  Civil  War  is  the  act  of  July  27,  1861,  supra.  That  act 
obviously  deals  only  with  expenses  incurred  in  raising  and 
equipping  troops.  Therefore,  until  the  act  of  July  7,  1884, 
claimant  was  without  recourse.  Under  that  act  the  Federal 
Government  did  not  give  its  consent  to  be  sued,  nor  did  it 
confer  jurisdiction  of  the  case  upon  the  court.  That  act 
merely  directed  the  accounting  officers  to  examine  the  claim 
and  report  the  amount  to  Congress.  The  accounting  officers 
have  examined  and  have  reported  the  amount  to  Congress, 
for  which  appropriation  was  made. 

It  is  said  that  "  the  act  of  1884  was  a  positive  instruction 
to  the  acounting  officers  to  settle  the  claim  under  the  act  of 
July  27,  1861."  The  plain  terms  of  the  act  contradict  such 
an  assertion.  There  is  a  broad  difference  between  an  author- 
ization to  examine  and  report  the  amount  and  a  positive 
instruction  to  settle.  Also  it  is  not  clear  from  the  language 
of  the  act  of  1884  whether  the  claim  was  to  be  examined  in 
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accordance  with  the  terms  of  the  act  of  July  27,  1861,  or 
whether  authorization  was  simply  to  examine  a  claim  filed 
with  the  auditor  under  said  act  of  July  27,  1861.  It  is  just 
as  reasonable  to  say  that  the  act  meant  the  latter  as  the 
former;  and  when  it  is  borne  in  mind  that  the  accounting 
officers,  acting  under  the  act  of  1884,  declined  to  adjust  and 
pay  the  claim  as  they  were  doing  claims  coming  within  the 
terms  of  the  act  of  1861,  but  instead  simply  examined  this 
claim  and  reported  the  amount  to  Congress,  it  would  seem, 
since  appropriation  was  made  in  accordance  with  such  re- 
port, that  Congress  did  not  intend  by  the  act  of  1884  to  ex- 
tend the  provisions  of  the  act  of  1861  to  cases  of  this  char- 
acter. Suffice  it,  however,  to  say  that  the  terms  of  the  act 
of  1884  were  strictly  complied  with  and  the  result  accepted 
by  Congress.  That  being  the  situation,  there  is  shown  to  be 
no  law  under  which  the  claim  now  made  can  be  prosecuted. 

Barney,  Judge,  reviewing  the  facts  found  to  be  estab- 
lished, delivered  the  opinion  of  the  court: 

This  is  a  suit  brought  by  the  State  of  Massachusetts  by 
virtue  of  the  following  jurisdictional  act  of  Congress,  which 
speaks  for  itself  as  to  its  purpose : 

"That  the  claim  of  the  State  of  Massachusetts  for  pre- 
mium paid  for  coin  with  which  it  paid  the  interest  and  prin- 
cipal of  its  bonds  issued  in  the  year  eighteen  hundred  and 
sixty-one  for  money  borrowed  and  used  to  furnish  troops  of 
the  State  for  the  service  of  the  United  States  during  the  Civil 
War;  and  also  its  claim  for  interest  and  premium  paid  for 
coin  in  payment  of  such  interest,  on  bonds  issued  for  money 
borrowed  and  expended  at  the  request,  during  said  war,  of 
the  President  of  the  United  States,  in  protecting  the  harbors 
and  fortifying  the  coast,  which  claims  were  rejected  by  the 
Comptroller  of  the  Treasury  Department,  be,  and  the  same 
are  hereby  referred  to  the  Court  of  Claims  for  determination 
of  the  law  and  the  facts,  and  report  to  Congress.  The  evi- 
dence of  the  amount  of  said  expenditures  and  of  the  com- 
putations of  such  premiums  made  by  the  accounting  officers 
of  the  Treasury  on  file  in  said  department,  as  furnished  by 
the  State,  may  be  considered  by  the  court  so  as  to  relieve  the 
State  of  the  necessity  of  again  filing  said  evidence  in  court." 

It  will  be  seen  that  this  act  provides  for  the  consideration 
of  two  claims;  first,  the  claim  for  the  State  of  Massachu- 
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setts  on  account  of  premium  paid  for  coin  in  payment  of 
interest  on  bonds  issued  for  money  borrowed  and  expended 
to  furnish  troops  of  the  State  for  the  service  of  the  United 
States  during  the  Civil  War;  second,  its  claim  for  interest 
and  premium  paid  for  coin  in  payment  of  such  interest  on 
bonds  issued  for  money  borrowed  and  expended  during  said 
war  in  protecting  the  harbors  and  fortifying  the  coast. 

The  facts  involved  are  all  a  matter  of  record  and  are  in 
effect  agreed  upon  by  the  parties.  The  legal  aspect  of  the 
case  and  its  history  are  substantially  as  follows: 

First  claim.— July  27,  1861,  12  Stats.,  276,  the  Congress 
enacted  the  following  statute : 

"  That  the  Secretary  of  the  Treasury  be,  and  he  is  hereby, 
directed,  out  of  any  money  in  the  Treasury  not  otherwise 
appropriated,  to  pay  to  the  governor  of  any  State,  or  his 
duly  authorized  agent,  the  costs,  charges,  and  expenses  prop- 
erly incurred  by  such  State  in  enrolling,  subsisting,  cloth- 
ing, supplying,  arming,  equipping,  paying,  and  transporting 
its  troops  employed  in  aiding  to  suppress  the  present  insur- 
rection against  the  United  States,  to  be  settled  upon  proper 
vouchers  to  be  filed  and  passed  upon  by  the  proper  account- 
ing officers  of  the  Treasury." 

A  joint  resolution  of  Congress  approved  March  8, 1862, 12 
Stats.,  615,  provides  that  the  foregoing  act  shall  be  construed 
to  apply  to  expenses  incurred  after  as  well  as  before  the  date 
of  approval. 

Pursuant  to  this,  the  State  of  Massachusetts  armed  and 
equipped  volunteers  for  the  service  of  the  Federal  Govern- 
ment during  the  Civil  War  and  paid  the  cost,  charges,  and 
expenses  incurred  for  that  purpose.  There  being  no  money 
in  the  treasury  of  the  State  not  otherwise  appropriated,  it 
became  necessary  for  the  State  to  raise  the  money  required 
by  borrowing  it  upon  its  bonds.  Therefore,  in  pursuance  of 
the  act  of  its  legislature  approved  May  21,  1861,  it  bor- 
rowed three  millions  of  dollars  on  its  bonds,  which  bore  in- 
terest at  the  rate  of  6  per  cent  per  annum.  They  were  pay- 
able beginning  July  1, 1871,  and  ending  July  1, 1876.  Under 
the  provisions  of  the  act  of  its  legislature  approved  April  25, 
1862,  the  State  borrowed  $600,000  more  on  its  bonds  for  the 
same  purpose,  and  these  bonds  bore  interest  at  the  rate  of  5 
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per  cent  per  annum  and  were  payable  July  1,  1871.    These 
bonds  were  all  denominated  Union  loan  bonds. 

The  act  of  the  legislature  of  the  State  of  Massachusetts 
approved  March  22, 1862,  provided  that : 

"The  interest  and  principal  of  all  scrip  or  bonds  of  the 
Commonwealth  of  Massachuseets  which  nave  been  or  may 
hereafter  be  issued  shall,  when  due,  be  paid  in  gold  or  silver 
coins." 

The  Supreme  Court  in  the  case  of  New  York  v.  United 
States,  160  U.  S.,  598,  decided  that  that  State  was  entitled 
to  recover  from  the  United  States  interest  upon  its  bonds  is- 
sued to  defray  the  expenses  to  be  incurred  in  raising  troops 
for  the  national  defense  pursuant  to  the  act  of  June  27, 
1861.  Whereupon  the  several  States  which  had  paid  interest 
for  thaf  purpose,  including  the  State  of  Massachusetts,  filed 
claims  with  the  Treasury  Department  for  interest  so  ex- 
pended. The  State  of  Masachusetts  also  included  in  her 
claim  as  a  part  thereof  the  premium  expended  upon  coin  for 
that  purpose.  This  premium,  paid  for  coin  which  paid  the 
interest  on  bonds  issued  under  the  act  of  the  legislature  of 
April  25,  1862,  for  the  sum  of  $600,000,  as  hereinbefore 
stated,  was  paid.  But  the  claim  for  premium  on  coin  used 
to  pay  the  interest  on  the  bonds  issued  in  July,  1861,  was 
rejected,  the  same  being  the  sum  of  $886,389.68,  and  it  is  for 
the  recovery  of  that  sum  so  rejected  that  this  suit  is  brought, 
together  with  the  second  claim,  which  is  as  follows : 

Second  claim. — The  State  of  Massachusetts  had  expended 
the  sum  off  $209,885.61  soon  after  the  outbreak  of  the  Civil 
War  for  the  purpose  of  protecting  the  harbors  and  strength- 
ening the  fortifications  on  the  coast  and  had  filed  a  claim 
for  said  sum  so  expended  with  the  accounting  officers  of 
the  Government,  but  did  not  include  in  said  claim  any 
claim  for  interest 

On  July  7, 1884,  Congress  passed  the  following  act : 

"That  the  proper  accounting  officers  of  the  Treasury  De- 
partment be,  ana  they  are  hereby,  authorized  and  directed 
to  examine  the  claim  of  the  State  of  Massachusetts  for  ex- 
penses incurred  and  paid  at  the  request  of  the  President  and 
Secretary  of  State,  during  the  war,  in  protecting  the  har- 
bors and  strengthening  the  fortifications  on  the  coast,  now 
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on  file  with  the  third  auditor,  under  the  act  of  July  twenty- 
seven,  eighteen  hundred  and  sixty-one  (12  Stat,  page  two 
hundred  and  twenty-six)  and  report  the  amount  to  Con- 
gress." 

Pursuant  to  said  act  the  accounting  officers  examined 
said  claim  and  found  that  said  sum  had  been  expended 
for  the  purposes  mentioned  and  reported  the  same  to  Con- 
gress, which  was  duly  paid  by  appropriations  for  that  pur- 
pose. October  10, 1902,  the  State  filed  another  claim  in  the 
Treasury  Department  which  included  a  claim  for  interest 
and  premium  paid  for  coin  with  which  such  interest  was 
paid  on  money  borrowed  by  the  State  on  bonds  issued  under 
the  act  of  its  legislature  of  March  30, 1863,  for  the  purpose 
of  protecting  the  harbors  and  strengthening  the  fortifica- 
tions on  the  coast,  which  said  claim  was  rejected  and  has 
never  been  paid.  This  constitutes  the  second  claim  in  the 
plaintiff's  petition. 

We  will  now  proceed  to  examine  and  discuss  these  claims 
in  the  order  in  which  they  are  stated. 

The  first  legal-tender  act  was  passed  by  Congress  Febru- 
ary 25,  1862,  12  Stat.,  345.  This  act  was  declared  uncon- 
stitutional by  the  Supreme  Court  in  the  case  of  Hepburn 
v.  Griswold,  8  Wallace,  606,  which  decision  was  overruled 
by  the  Supreme  Court  in  the  case  of  Knox  v.  Lee,  12  Wal- 
lace, 457,  and  the  law  decided  to  be  constitutional.  It  will 
thus  be  seen  that  the  first  issue  of  the  war-loan  bonds  by 
the  State  of  Massachusetts  was  made  several  months  before 
the  passage  of  this  act,  at  which  time  these  bonds  were  only 
payable  in  coin. 

The  Legislature  of  Massachusetts  passed  an  act  March  22, 
1862,  making  all  of  its  bonds,  both  principal  and  interest 
theretofore  issued  or  thereafter  to  be  issued  payable  in  coin. 
This  act  was  passed  less  than  a  month  after  the  passage 
of  the  legal  tender  act  by  Congress,  at  which  time  the 
legal  tender  issue  of  currency  had  depreciated  very  little 
in  value.  These  historical  facts  are  given  as  throwing 
some  light  upon  the  reason  for  this  legislation  by  the 
State  of  Massachusetts.  She  had  issued  her  bonds  in  good 
faith  and  upon  the  credit  of  the  Commonwealth  at  a  time 
when  they  were  payable  in  coin. 
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These  bonds  had  been  taken  probably  by  her  own  citizens, 
but  there  was  nothing  to  show  that  they  were  designed  to  stop 
at  home.  The  fair  name  of  the  Commonwealth,  it  was  as- 
sumed, would  give  them  currency  in  other  States  and  in 
foreign  lands  as  well,  notwithstanding  the  only  security 
behind  them  was  the  promise  of  the  State  to  pay.  Except 
in  the  case  of  a  State  holding  some  of  the  bonds  and  suing 
as  such  there  was  no  legal  remedy  for  the  enforcement  of 
the  obligation  by  the  courts.  Upon  the  good  credit  of  the 
State  the  bonds  were  taken  and  the  money  supplied  and 
used  to  aid  the  United  States.  There  can  be  no  doubt  that 
when  the  bonds  were  issued  and  subscribed  for  or  purchased 
they  were  payable  only  in  coin.  By  the  terms  of  the  Consti- 
tution the  State  could  not  make  them  payable  in  anything 
else.  The  State  so  thought  that  they  were  payable  in  coin, 
jmd  the  holders  of  the  bonds  had  a  right  to  think  the  same. 
The  legal  tender  act  reserved  the  right  to  pay  interest  on 
the  bonds  of  the  United  States  in  coin,  and  the  principal 
was  payable  in  coin.  If  it  was  proper  for  the  United  States 
in  determining  what  policy  was  best  as  to  its  obligations 
to  declare  that  their  bonds  and  the  interest  thereon  should 
be  payable  in  coin,  can  it  be  said  to  be  improper  for  Massa- 
chusetts to  follow  so  illustrious  an  example  ?  She  had  failed 
to  express  on  the  face  of  the  bonds  the  real  understanding 
when  they  were  issued  and  purchased,  namely,  that  they 
were  payable  in  coin,  but  was  it  not  proper,  having  regard 
to  her  own  promise  and  her  own  fair  name,  that  she  should 
subsequently  recognize  her  obligation  by  giving  the  assur- 
ance as  solemnly  as  possible  that  her  compact  would  be 
kept  according  to  its  original  intention?  Certainly  among 
the  duties  of  a  State  not  the  least  of  them  is  that  the  State 
shall  be  honest. 

In  this  connection  it  may  be  well  to  call  attention  to  what 
was  done  by  the  Federal  Government  to  strengthen  its  credit 
after  the  close  of  the  Civil  War.  While  some  of  its  bonds 
provided  that  the  interest  should  be  paid  in  coin,  there 
was  no  specific  statement  as  to  the  kind  of  money  in  which 
the  principal  should  be  paid.  In  order  to  keep  faith  with 
the  holders  of  these  bonds  and  do  what  it  believed  was  the 
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understanding  of  the  parties  at  the  time  they  were  issued, 
Congress  enacted  the  following  law,  16  Stat.,  1 : 

"  In  order  to  remove  any  doubt  as  to  the  purpose  of  the 
Government  to  discharge  all  just  obligations  to  the  public 
creditors,  and  to  settle  conflicting  questions  and  interpreta- 
tions of  the  laws  by  virtue  of  which  such  obligations  have 
been  contracted,  it  is  hereby  provided  and  declared  that  the 
faith  of  the  United  States  is  solemnly  pledged  to  the  pay- 
ment in  coin  or  its  equivalent  *  *  *,  of  all  the  interest- 
bearing  obligations  of  the  United  States,  except  in  cases 
where  the  law  authorizing  the  issue  of  any  such  obligation 
has  expressly  provide,!  that  the  same  may  be  paid  in  lawful 
money  or  other  currency  than  gold  and  silver    *    *    *." 

By  the  enactment  of  this  law  the  Federal  Government  did 
almost  exactly  what  Massachusetts  did  under  similar  cir- 
cumstances; and  this  was  done  when  coin  was  still  at  a  high 
premium. 

It  is  unthinkable  that  at  this  time  anyone  dreamed  that 
the  State  of  Massachusetts  would  ever  have  to  prosecute  a 
claim  against  the  Federal  Government  for  the  interest  paid 
on  these  bonds.  The  State  of  Massachusetts  never  could 
have  had  any  such  thought  in  view.  She  simply  said  to  her 
creditors,  "  You  loaned  me  money  upon  these  bonds  of  the 
standard  of  gold  and  silver,  and  though  I  may  be  enabled 
to  pay  for  this  loan  by  cheaper  money  I  will  never  do  so, 
but  will  pay  you  in  kind."  Hence  there  is  no  room  for  the 
assumption  that  the  State  of  Massachusetts  in  the  enactment 
of  this  statute  had  any  other  object  in  view  than  that  of 
keeping  good  faith  with  her  creditors.  If  any  motive  can 
be  ascribed  to  a  municipal  corporation,  we  think  it  is  a  pre- 
sumption amounting  to  a  conclusion  that  the  State  of  Massa- 
chusetts thereby  was  only  doing  what  she  believed  to  be 
proper  because  it  was  honest,  and  had  no  intent  of  increas- 
ing the  expense  to  the  Federal  Government  in  the  raising 
and  equipping  of  these  troops. 

It  was  urged  by  the  defendants  at  the  trial  that  we  are 
not  allowed  to  look  at  this  feature  of  the  case,  but  must 
apply  the  hard  letter  of  the  law  as  though  this  suit  was 
between  individuals.  Let  us  briefly  examine  that  question. 
By  the  act  of  July  27,  1861,  12  Stat.,  276,  the  Federal  Gov- 
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ernment  said  to  the  sovereign  State  of  Massachusetts  (sover- 
eign within  certain  limitations) :  "  If  you  will  help  us  in 
this,  our  time  of  distress,  by  advancing  funds  to  raise  and 
equip  troops  for  our  service,  we  will  refund  to  you  all  ex- 
pense i properly  incurred'  for  that  purpose."  In  order  to 
respond  to  this  call  it  was  necessary  for  the  State  of  Massa- 
chusetts to  pledge  her  credit  by  the  issuance  of  bonds  at  that 
time  payable  only  in  coin.  Thereafter  the  Federal  Govern- 
ment enacted  a  law  which  subsequent  events  showed  would 
enable  the  State  to  pay  this  loan  in  cheaper  money.  Within 
30  days  after  the  passage  of  this  law  and  when  its  unfor- 
tunate history  had  hardly  begun,  was  it  otherwise  than 
"  proper  "  for  Massachusetts  to  say  to  her  creditors  on  these 
and  other  bonds,  "  You  loaned  us  coin  and  we  promise  you 
that  we  will  never  compel  you  to  take  cheaper  money  in 
payment." 

The  proper  construction  to  be  given  by  courts  to  the  word 
"  proper  "  as  used  in  section  8  of  Article  I  of  the  Constitu- 
tion was  decided  in  the  case  of  United  States  v.  Fisher,  2 
Cranch,  358.  The  question  for  decision  there  was  whether 
a  statute  making  the  United  States  a  preferred  creditor  was 
constitutional.  The  court  held  that  it  was,  and  Chief  Justice 
Marshall  in  his  opinion  said: 

"In  construing  this  clause  it  would  be  incorrect,  and 
would  produce  endless  difficulties,  if  the  opinion  should  be 
maintained  that  no  law  was  authorized  which  was  not  indis- 
pensably necessary  to  give  effect  to  a  specified  power. 

"  Where  various  systems  might  be  adopted  for  that  pur- 
pose, it  might  be  said  with  respect  to  each  that  it  was  not 
necessary  because  the  end  might  be  obtained  by  other  means. 
Congress  must  possess  the  choice  of  means,  and  must  be  em- 
powered to  use  any  means  which  are  in  fact  conducive  to  the 
exercise  of  a  power  granted  by  the  Constitution."    Id.,  396. 

The  same  subject  came  before  the  Supreme  Court  in  the 
famous  case  of  Knox  v.  Lee,  already  referred  to,  and  there 
the  court  said: 

"  It  was,  however,  in  McCuUoch  v.  Maryland  [4  Wheat, 
416]  that  the  fullest  consideration  was  given  to  this  clause 
of  the  Constitution  granting  auxiliary  powers,  and  a  con- 
struction adopted  that  has  ever  since  been  accepted  as  deter- 
mining its  true  meaning.    We  shall  not  now  go  over  the 
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ground  there  trodden.  It  is  familiar  to  the  legal  profession 
and,  indeed,  to  the  whole  country.  Suffice  it  to  say  in  that 
case  it  was  finally  settled  that  in  the  gift  by  the  Constitu- 
tion to  Congress  of  authority  to  enact  laws  4  necessary  and 
proper'  for  the  execution  of  all  the  powers  created  by  it, 
the  necessity  spoken  of  is  not  to  be  understood  as  an  absolute 
one.  On  the  contrary,  this  court  then  held  that  the  sound 
construction  of  the  Constitution  must  allow  to  the  National 
Legislature  that  discretion  with  respect  to  the  means  by 
which  the  powers  it  confers  are  to  be  carried  into  execution, 
which  will  enable  that  body  to  perform  the  high  duties  as- 
signed to  it  in  the  manner  most  beneficial  to  the  people. 
Said  Chief  Justice  Marshall,  in  delivering  the  opinion  of  the 
court :  '  Let  the  end  be  legitimate,  let  it  be  within  the  scope 
of  the  Constitution,  and  all  means  which  are  appropriate, 
which  are  plainly  adapted  to  that  end,  which  are  not  pro- 
hibited,  but  consist  with  the  letter  and  spirit  of  the  Consti- 
tution, are  constitutional.' "    Id.,  538. 

There  is  another  feature  of  this  case  which  merits  consid- 
eration. It  is  undisputed  that  Massachusetts  in  good  faith 
actually  spent  the  amount  claimed  in  the  payment  of  pre- 
mium for  coin  for  the  payment  of  the  interest  on  her  bonds 
issued  for  money  borrowed  to  answer  the  call  for  help  by  the 
Federal  Government.  As  a  matter  of  justice,  ought  not  the 
statutes  in  question  be  given  such  a  construction  as  to  en- 
title the  plaintiff  to  a  judgment  for  this  amount  expended? 
In  the  New  York  case  Justice  Harlan,  speaking  for  Che 
court,  said  that  the  statute  of  July  27,  1861,  should  be  lib- 
erally construed,  New  York  v.  United  States,  160  U.  S.,  620. 
He  further  said: 

"  On  February  11,  1862,  he  [the  Secretary  of  War]  tele- 
graphed: 'The  Government  will  refund  the  State  for  the 
advances  for  troops  as  speedily  as  the  Treasurer  can  obtain 
funds  for  that  purpose.5  Liberally  interpreted,  it  is  clear 
that  the  acts  of  July  27, 1861,  and  March  8, 1862,  created,  on 
the  part  of  the  United  States,  an  obligation  to  indemnify 
the  State  for  any  costs,  charges,  and  expenses  properly  in- 
curred  for  the  purposes  expressed  in  the  act  of  1861,  the  title 
of  which  shows  that  its  object  was  '  to  indemnify  the  State 
for  expenses  incurred  by  them  in  defense  of  the  United 
States.' " 

After  Massachusetts  had  expended  this  money  in  good 
faith  regarding  it  as  a  "  proper  "  expense  for  the  purposes 
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f'r  "K'LIcI-  it  wfc  re*. --red.  is  it  for  til*  cc-^n  to  inquire  into 
the  o  :--t>j»n  as  to  whether  the  State  m:g*it  hare  raised  the 
ii-oney  at  less  expense!  Can  we  be  called  upon  to  find 
whether  ihe  might  have  put  bonds  upon  the  market  at  par 
which  bore  a  Ljwer  rate  of  interest  than  those  which  she 
issued? 

In  Johrt&tons  eat*.  124  U.  S-  23*>.  the  court  considered  a 
provision  in  the  captured  or  aban  ioned  property  act  which 
provided  that  the  Secretary  of  the  Treasury  should  make 
~fe~uch  rules  and  regulations  as  are  necessary  to  secure  the 
proper  and  economical  execution  of  the  provisions  of  this 
act,  and  shall  defray  all  expenses  of  such  execution  from  the 
proceeds  n  of  sales,  etc.  The  question  was  upon  the  meaning 
of  the  term  u  the  proper  and  economical  execution  ~  in  the 
statute.  The  court,  while  recognizing  that  the  approval 
of  the  President  was  made  essential  to  the  validity  of  the 
rules  and  regulations,  declared  that  the  entire  administration 
of  the  system  devised  by  Congress  was  committed  to  the 
Secretary  of  the  Treasury,  and  said  (p.  249) : 

"Upon  him  alone  was  imposed  the  responsibility,  in  the 
first  instance,  of  making  rules  and  regulations  for  the 
'  proper  and  economical  execution'  of  the  statutes  in  ques- 
tion, through  agents  whom  he  should  designate.  *  *  * 
Such  authority  was  conferred  upon  the  Secretary  of  the 
Treasury,  subject  to  no  other  restriction  than  that  the  ex- 
penses charged  upon  the  proceeds  of  sales  be  4  proper  and 
necessary,9  and  be  approved  by  him.  But  no  rule  was  pre- 
scribed for  its  guidance  in  determining  what  expenses  were 
to  be  regarded  as  of  that  character;  for  the  reason,  perhaps, 
that  as  each  collection  and  sale  of  captured  and  abandoned 
property  must  depend  upon  its  special  circumstances,  it 
was  not  practicable  to  establish  a  rule  that  would  control 
every  case. 

u  As  no  expense  could  be  charged  against  the  proceeds  of 
any  sale  except  upon  the  approval  of  the  Secretary  of  the 
Treasury,  and  as  his  discretion  must  have  been  exercised 
with  reference  to  the  special  facts  of  each  case,  his  approval 
of  an  account  of  expenses  in  relation  to  the  collection  and 
sale  of  any  particular  lot  of  captured  and  abandoned  prop- 
erty should  be  deemed  conclusive  evidence  that  such  expenses 
were  proper  and  necessary,  unless  it  appeared  that  the  allow- 
ance of  such  expenses  were  procured  by  fraud,  or  that  the 
expenses  were  incurred  in  violation  of  some  positive  statute 
or  of  public  policy." 
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The  principle  thus  announced  is  applicable  here  when  we 
consider  that  no  rubs  were  announced  in  the  statute  by 
which  the  expenses  incurred  by  the  several  States  should  be 
determined.  What  was  proper  for  one  State  might  not  ap- 
ply in  another.  Each  State  had  to  determine  for  itself. 
The  method  for  raising  the  money  was  left  entirely  to  the 
State,  and  what  the  State  determined  was  a  necessary  and 
proper  expense  should  be  determinative  of  the  question  un- 
less we  find  that  the  expenses  incurred  by  the  State  were  in 
violation  of  some  statute  or  of  public  policy.  There  was  no 
statute  which  forbade  in  terms  a  State  making  its  bonds 
and  the  interest  payable  in  coin,  nor  can  it  be  said  that  it 
was  contrary  to  public  policy  that  this  should  be  done,  be- 
cause it  is  well  recognized  that  notwithstanding  the  legal- 
tender  act  parties  could  contract  for  the  payment  of  their 
obligations  in  coin,  and  such  contracts  have  been  enforced. 
Bronson  v.  Eodesy  7  Wallace,  229;  Trebilcock  v.  Wilson,  12 
Wallace,  687. 

In  short,  under  the  act  of  July  27,  1861,  is  this  court 
called  upon  to  question  the  policy  of  Massachusetts  in  her 
manner  of  raising  the  money  which  it  was  necessary  for  her 
to  raise  to  answer  the  call  of  the  Federal  Government? 
If  we  are  not  called  upon  to  inquire  into  these  things,  are 
we  allowed  to  question  her  right,  at  the  time  she  did,  to 
promise  her  bondholders  that  they  should  receive  their 
interest  in  coin?  It  might  well  be  remarked  here  that  if 
the  defendants  had  then  borrowed  the  money  for  the  pur- 
poses for  which  Massachusetts  borrowed  it  the  interest  paid 
would  have  been  more  than  it  cost  Massachusetts. 

The  case  of  WiUard  v.  Tayloe,  8  Wallace,  557,  was  a  suit 
brought  by  the  plaintiff  for  the  specific  performance  of  a 
contract  entered  into  in  1854.  The  suit  was  brought  in 
1864  and  at  a  time  when  coin  was  at  a  very  high  premium 
(one  dollar  in  gold  being  worth  $1.80  in  United  States 
notes) ;  and  the  court  decreed  a  specific  performance  only 
on  the  condition  that  the  plaintiff  should  pay  the  amount 
due  by  the  terms  of  the  contract  in  gold  or  silver  coin. 

While  it  is  true  that  in  decreeing  specific  performance 
of  contracts  the  court  exercises  large  discretion  as  to  its 
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terms,  this  decision  seems  to  us  clear  justification  for 
Massachusetts  in  providing,  after  the  legal-tender  act  had 
been  passed,  that  the  interest  on  her  bonds  should  be  pay- 
able in  coin.  If  a  court  of  equity  could  decree  that  a  con- 
tract entered  into  before  the  Civil  War  for  the  payment  of 
money  should  be  paid  in  coin  before  specific  performance 
would  be  decreed,  on  the  ground  that  it  would  be  inequitable 
to  do  otherwise,  why  was  not  Massachusetts  justified  in 
saying  that  on  a  contract  entered  into  with  her  bondholders 
for  money  payable  in  coin  she  should  afterwards  agree 
that  the  interest  should  be  paid  in  coin,  even  though  the 
law  at  that  time  would  enable  her  to  pay  it  in  cheaper 
money? 

We  now  come  to  the  consideration  of  the  second  claim 
in  the  plaintiffs  petition.  The  findings  show  that  at  the 
outbreak  of  the  Civil  War  Massachusetts  expended  the 
sum  of  $209,885.61  for  the  purpose  of  protecting  the  har- 
bors and  strengthening  the  fortifications  of  the  coast. 
July  7,  1884,  Congress  recognized  this  expenditure  by  pass- 
ing an  act  referring  this  claim  to  the  accounting  officers 
of  the  Treasury  Department  and  authorizing  and  directing 
them  to  examine  the  claim  of  Massachusetts  for  expenses 
so  incurred.  Pursuant  to  said  act,  the  State  of  Massa- 
chusetts filed  its  claim  for  the  same,  together  with  interest 
upon  the  bonds  which  she  had  issued  for  borrowing  money 
for  that  purpose,  together  with  the  premium  paid  for  coin 
with  which  such  interest  was  paid.  Thereupon  the  account- 
ing officers  allowed  the  claim  for  the  principal  on  the  bonds, 
but  rejected  the  claim  for  interest  and  premium.  Congress 
afterwards  appropriated  for  the  principal  sum  so  expended 
by  the  State,  but  never  made  any  appropriation  for  the  in- 
terest and  premium.  We  have  been  cited  to  no  law  of  Con- 
gress promising  to  repay  Massachusetts  any  part  of  the 
money  so  expended  by  her,  from  which  it  follows  that  how- 
ever generous  and  patriotic  this  action  on  the  part  of  the 
State  may  have  been,  she  has  no  legal  status  in  this  court 
for  the  repayment  of  the  same.  The  action  of  Congress  in 
repaying  her  the  principal  sum  expended  was  entirely 
voluntary  and  created  no  legal  foundation  for  anything 
more. 
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It  follows,  from  the  foregoing,  that  the  plaintiff  should 
have  judgment  for  the  sum  of  $886,389.68  upon  the  first 
claim  in  the  petition,  and  that  the  second  claim  should  be 
dismissed,  and  it  is  so  ordered. 

Hay,  Judge,  Downxt,  Judge,  Booth,  Judge,  and  Camp- 
bell, Chief  Justice,  concur. 


JOHN  DOWNES  v.  THE  UNITED  STATES  * 

[No.  33647.    Decided  AprU  16, 1917.] 

On  Defendant's  Motion. 

Where  a  lieutenant  in  the  Navy  receives  additional  pay  for  duty  as  an 
aid,  and  by  subsequent  Executive  action  pursuant  to  the  act 
of  March  4,  1913,  37  Stat,  892,  he  became  a  lieutenant  com- 
mander, the  sum  so  allowed  as  additional  pay  as  aid  will  not 
be  set  off  against  the  claim  for  pay  for  the  higher  grade,  be- 
cause by  that  act  he  became  retroactively  and  constructively, 
but  not  in  fact,  a  lieutenant  commander  during  that  period. 

The  Reporter's  statement  of  the  case : 

The  grounds  of  defendant's  motion  are  fully  set  forth  in 
the  opinion  of  the  court. 

Mr.  Richard  P.  Whiteley,  with  whom  was  Mr,  Assistant 
Attorney  General  Huston  Thompson,  for  the  motion. 

To  the  major  part  of  the  former  judgment  no  exception 
is  taken,  but  it  is  respectfully  submitted  that  the  allowance 
of  pay  as  aid  is  in  conflict  with  the  decision  rendered  by  this 
coart  in  the  case  of  Knox  v.  United  States,  52  C.  Cls.  22, 
rendered  January  8, 1917. 

The  two  offices  of  lieutenant  and  lieutenant  commander 
can  not  both  be  held  by  one  individual  at  the  same  time. 
Even  if  they  could  be  so  held,  they  are  incompatible,  and 
the  claimant  could  not  receive  the  compensation  of  both  for 
the  same  period,  but  is  entitled  only  to  the  salary  of  one. 
Badeau  v.  United  States,  130  U.  S.,  439 ;  Webster  v.  United 
States,  28  C.  Cls.,  25 ;  Winchell  v.  United  States,  28  C.  Cla, 

•Ante,  p.   237. 
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30;  United  States  v.  King,  147  U.  S.,  676;  Woodwell  v. 
United  States,  214  U.  S.,  82. 

It  has  been  decided  that  he  was  properly  advanced  in 
grade  or  rank  pursuant  to  law  and  properly  commissioned  a 
lieutenant  commander  to  take  rank  from  July  1, 191b.  He 
has  been  granted  the  full  pay  and  allowances  of  lieutenant 
commander  from  said  date,  and  the  pay  and  allowances  of 
lieutenant  must  be  deducted  therefrom.  The  pay  as  aid  is 
an  allowance  of  a  lieutenant,  or  a  junior  rank,  that  this 
court  has  held  can  not  be  lawfully  accorded  a  lieutenant  com- 
mander.   Knox's  case,  supra. 

Therefore  it  must  be  deducted  or  the  claimant  will  be  re- 
ceiving the  salary  of  two  incompatible  offices  for  the  same 
period. 

It  is  the  contention  of  the  Government  that  under  the 
recent  decision,  if  claimant  is  allowed  to  retain  the  pay  of 
aid  for  any  part  of  the  period  during  which  he  has  received 
the  pay  and  allowances  of  a  lieutenant  commander,  he  is 
being  allowed  double  salary.  He  would  thus  be  given  the 
pay  and  allowances  of  a  lieutenant  commander  from  July 
1,  1914,  to  the  date  of  his  actual  appointment,  upon  the 
theory  of  constructive  service  in  said  higher  grade,  and  also 
one  of  the  allowances  of  a  lieutenant,  for  a  part  of  the  same 
period,  upon  the  theory  of  actual  service  in  the  lower  grade. 

The  claimant  might  just  as  well  be  allowed  to  retain  all 
of  the  allowances  and  pay  proper  of  lieutenant  from  July  1, 
1914,  to  March  26,  1915,  because  of  actual  service  in  that 
grade,  in  addition  to  the  allowances  and  pay  proper  of  a 
lieutenant  commander  for  the  same  period,  as  to  be  allowed 
to  retain  any  part  of  a  lieutenant's  pay  or  allowances  for  the 
period  for  which  he  is  paid  in  full  as  a  lieutenant  com- 
mander. The  pay  of  aid  is  part  of  the  pay  of  a  lieutenant 
(Knox  case). 

To  retain  the  said  pay  in  addition  to  all  of  the  pay  of  a 
lieutenant  commander  is  to  be  given  the  pay  of  two  incom- 
patible offices  for  the  same  period  and  is  contrary  to  law. 
"Webster  v.  United  States,  supra. 

Mr.  George  A.  King  opposed.  King  db  King  were  on  the 
briefs. 
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Downey,  Judge,  delivered  the  opinion  of  the  court : 

The  defendant  moves  for  a  new  trial  and  alleges  error  of 
law  in  that  the  court,  on  February  19,  1917,  rendered  judg- 
ment herein  in  the  sum  of  $625.28,  "  which  included  an  item 
of  $20.83  for  pay  as  aid  on  the  staff  of  the  commander  of 
the  third  division  of  the  Atlantic  Fleet."  The  statement  of 
the  alleged  error  of  the  court  is  probably  not  put  as  in- 
tended, since  the  judgment  of  $625.28  did  not,  in  a  proper 
sense,  include  the  item  of  $20.83  referred  to,  but  the  meaning 
is  apparent  from  the  facts  of  the  case  and  the  discussion  of 
the  question  in  counsel's  brief  accompanying  the  motion. 
The  facts  are  that  the  court  rendered  judgment  for  $625.28 
as  the  difference  between  the  plaintiff's  pay  as  a  lieutenant 
and  a  lieutenant  commander  for  the  period  from  July  1, 
1914,  to  March  26,  1915,  and  that  amount  is  conceded  to  be 
correct  as  the  difference  in  pay  of  the  two  grades  for  the 
period  stated.  The  fact  appeared  in  the  record  before  the 
court  and  in  the  findings  that  for  the  period  from  July  1, 
1914,  to  August  20, 1914,  the  plaintiff,  then  a  lieutenant,  was 
paid  $20.83  as  additional  pay  while  serving  as  an  aid  on  the 
staff  of  the  fleet  commander.  It  was  contended,  and  is  now 
contended,  that  the  sum  received  by  the  plaintiff  as  addi- 
tional aid's  pay  should  have  been  set  off  as  against  the 
amount  found  due  him  as  difference  in  pay  between  the  pay 
of  lieutenant  and  lieutenant  commander  and  that  the  judg- 
ment should  have  been,  therefore,  for  that  much  less. 

The  action  was  brought  for  the  purpose  of  recovering  the 
difference  between  the  pay  which  the  plaintiff  had  received 
as  a  lieutenant  in  the  Navy  and  the  pay  of  a  lieutenant  com- 
mander from  the  date  stated  in  his  commission,  under  the 
provisions  of  the  act  of  March  4, 1913.  No  question  is  now 
made  as  to  the  correctness  of  the  amount,  and  it  is  not  now 
contended  that  the  court  was  in  error  in  holding  that  he 
was  entitled  to  the  pay  of  a  lieutenant  commander  from 
July  1,  1914,  the  date  stated  in  his  commission;  but  it  did 
appear,  from  the  report  of  the  auditor,  made  a  part  of  the 
record  in  the  case  when  originally  submitted,  that  the  plain- 
tiff had  received  additional  aid's  pay  in  the  sum  of  $20.83 
for  the  period  from  July  1  to  August  20, 1914,  and  the  court 
was  and  is  asked  to -deduct  that  amount  from  the  amount 
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found  to  be  due  him  as  a  lieutenant  commander.  It  is  con- 
tended that  without  such  deduction  the  plaintiff  is  being 
doubly  paid  for  the  same  period  of  time  and  that,  since  he 
is  only  eligible  to  receive  aid's  pay  when  a  lieutenant  in  the 
Navy,  and  not  eligible  to  receive  it  when  a  lieutenant  com- 
mander, the  effect  of  the  decision  is  to  hold  that  he  was  per- 
mitted to  hold  the  two  offices  of  lieutenant  and  lieutenant 
commander  at  the  same  time. 

It  might  be  suggested  that,  as  the  case  was  originally  sub- 
mitted, since  there  was  no  attempt  on  the  part  of  the  United 
States  to  plead  a  set-off  or  counterclaim  as  contemplated  by 
the  rules,  the  results  reached  must  be  correct  upon  that 
ground  alone,  but  we  did  not  put  it  upon  that  ground  in  the 
original  consideration  of  the  case,  and  we  prefer  now  to  con- 
sider it,  not  upon  that  ground,  but  upon  its  merits,  as  origi- 
nally considered. 

When  the  plaintiff  was  designated  as  an  aid  and  per- 
formed the  duties  under  that  designation,  for  which  he  was 
paid  the  amount  of  $20.83  in  question,  he  was  a  lieutenant 
in  the  Navy,  and  therefore  an  officer  of  the  rank  properly 
to  be  designated  as  an  aid.  There  is  no  question  made  as 
to  the  legality  of  the  payment  made  to  him  for  his  services 
as  an  aid  and  in  fact  no  reason  appears  why  that  payment 
was  not,  in  every  respect,  one  proper  to  be  made.  He  was 
not  then  a  lieutenant  commander  and  it  is  therefore  quite 
clear  that  his  payment  as  an  aid  possessed  none  of  the 
infirmities  cited  by  the  court  in  the  Knox  case  to  which 
reference  is  made.  His  pay  as  an  aid  was  additional  pay 
specifically  authorized  for  a  special  duty,  for  which,  so  far 
as  appears,  he  was  properly  designated.  He  was  after- 
wards commissioned  a  lieutenant  commander  to  rank  from 
July  1,  1914,  and  upon  determination  by  this  court  of  his 
rights  as  a  lieutenant  commander  under  that  commission,  the 
court  concluded  that,  under  a  specific  statute,  particularly 
applicable  in  such  cases  (act  of  Mar.  4,  1913),  he  was  en- 
titled to  the  pay  of  a  lieutenant  commander  from  the  1st  day 
of  July,  1914,  and  that  having  received,  for  that  period,  only 
the  pay  of  a  lieutenant,  he  was  entitled  to  recover  the  dif- 
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ference  between  the  pay  of  the  two  grades  which  was  the 
amount  stated  in  the  judgment.  Was  it  the  duty  of  the 
court,  or,  indeed,  had  the  court  any  right,  in  awarding  him 
judgment  for  that  amount,  to  offset  as  against  it  the  amount 
he  had  received  for  services  as  an  aid  while  yet  a  lieutenant 
in  the  Navy  ?  4 

If  the  right  to  recover  the  amount  received  by  him  as 
aid's  pay  had  been  set  up  originally  in  the  action,  by  way 
of  set-off  or  counterclaim,  it  is  submitted  that  the  result 
could  not  have  been  different.  It  has  been  held  in  many 
cases  that  payments  made  in  good  faith  through  a  mis- 
taken interpretation  of  the  law  may  not  be  recovered.  In 
some  instances  the  courts  have  seemed  to  adopt  a  different 
view,  but  the  most  that  they  have  ever  said  on  the  subject 
is  to  say  that  payments  illegally  made  may  be  recovered. 
It  seems  to  us  quite  clear  that  the  item  in  controversy  can 
not  be  brought  even  within  that  rule.  The  payment  for 
services  as  aid  was  not  an  illegal  payment,  and  it  is  not  so 
contended.  It  can  only  become  an  illegal  payment,  if  at 
all,  by  virtue  of  a  subsequent  action — that  is,  the  subsequent 
commissioning  of  the  plaintiff  as  a  lieutenant  commander 
to  rank  from  an  antecedent  date.  It  is  quite  elementary 
that  the  legality  of  transactions,  the  validity  of  contracts, 
etc.,  must  be  determined  in  the  light  of  the  law  in  force  at 
the  time,  and  the  application  of  that  well-settled  principle 
to  the  case  at  bar  would  seem  to  lead  to  the  conclusion,  ap- 
parently self-evident,  that  a  payment  of  compensation  en- 
tirely legal  at  the  time  it  was  made  can  not  be  rendered  ille- 
gal by  some  subsequent  executive  action. 

It  is  contended  that  this  view  of  the  case  serves  practi- 
cally to  hold  that  the  plaintiff  might  legally  be  a  lieutenant 
and  a  lieutenant  commander  in  the  Navy  at  the  same  time. 
Such  a  result  does  not  by  any  means  follow.  At  the  time 
he  received  pay  as  an  aid  he  was,  in  fact,  a  lieutenant.  He 
did  not  become  a  lieutenant  commander  until  a  subsequent 
time,  and  the  fact  that  his  commission  retroactively  gave 
him  rank  as  a  lieutenant  commander  during  the  period  when 
he  was  in  fact  serving  as  a  lieutenant  under  the  provisions 
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of  a  specific  statute  applicable  in  such  cases  can  not  serve 
to  make  of  him  a  lieutenant  and  a  lieutenant  commander 
in  fact  at  the  same  time.  He  was  in  fact  a  lieutenant  dur- 
ing the  period  in  question.  By  subsequent  action  author- 
ized by  statute  he  became  retroactively  and  constructively 
bu(  not  in  fact  a  lieutenant  commander  during  that  period. 

Neither  is  it  tenable  to  contend  that  the  conclusion  reached 
by  the  court  might  be  carried  one  step  further  and  reason- 
ably be  construed  as  holding  that,  for  the  period  involved, 
the  plaintiff  might  recover  the  full  amount  of  the  pay  of  a 
lieutenant  commander,  notwithstanding  the  fact  that  he  had 
already,  for  that  period,  received  the  pay  of  a  lieutenant. 
The  pay  he  received,  which  is  now  questioned,  was  addi- 
tional pay  for  a  specific  service.  It  was  no  part  of  his  pay 
proper  as  a  lieutenant  in  the  Navy.  It  did  not  attach  to 
the  rank  and  it  was  not  common  to  all  those  of  that  rank. 
It  is  not  analogous,  as  suggested  by  counsel,  to  additional 
pay  for  foreign  service,  since  in  that  case  the  service  re- 
mains the  service  of  a  lieutenant  but  performed  under  other 
conditions  by  reason  of  which  additional  pay  is  given,  while 
in  the  case  of  an  aid  he  performs  additional  duties  of  a  per- 
sonal and  confidential  character  (Knox  case)  which  do  not 
follow  his  rank  and  of  which  an  admiral  of  the  Navy,  quoted 
in  that  case,  said  he  "  would  not  feel  called  upon  to  request 
of  any  of  the  other  officers  attached  to  the  station  at  the 
time."  The  amount  that  he  recovers  by  virtue  of  the  judg- 
ment of  this  court  is  the  difference  in  pay  between  two  dif- 
ferent grades  in  the  Navy.  The  conclusion  that  he  is  enti- 
tled to  retain  the  additional  pay  as  aid  furnishes  no  reason- 
able  basis  for  the  hypothesis  submitted  as  to  the  pay  of  the 
two  grades. 

The  motion  for  new  trial  is 'overruled. 

Hay,  Judge,  Barney,  Judge,  Booth,  Judge,  and  Camp- 
bell, CJuef  Justice,  concur* 
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ALFRED  J.  TOULON  v.  THE  UNITED  STATES. 

[No.  33296.     Decided  April  16,  1917.] 

On  the  Proof 8. 

Assistant  surgeon,  Navy;  commission;  departmental  practice. — Where 
by  the  deliberate  action  of  the  administrative  department  a 
new  commission  is  Issued  to  correct  a  prior  commission 
under  the  ruling  of  this  court  (51  C.  Cls.,  87),  recognition 
will  be  given  to  the  practice  of  the  department  In  reckoning 
the  date  from  that  of  appointment  rather  than  from  the  time 
of  actual  service  where  there  is  no  statute  which  prohibits 
said  practice. 

» 

The  Reporter's  statement  of  the  case : 

Mr.  George  A.  King  for  the  plaintiff.  King  dk  King 
were  on  the  briefs. 

Mr.-  Richwrd  P.  WMteley,  with  whom  was  Mr.  Assistant 
Attorney  General  Huston  Thompson,  for  the  defendants. 

The  following  are  the  facts  as  found  by  the  court : 

I.  The  claimant,  Alfred  J.  Toulon,  was  appointed  an 
assistant  surgeon  in  the  Navy  to  rank  from  November  29, 
1907,  and  accepted  the  appointment  and  executed  the  oath 
of  office  December  4, 1907. 

He  was  nominated  July  29,  1911,  to  be  a  passed  assistant 
surgeon  in  the  Navy  from  the  29th  day  of  November,  1910, 
upon  completion  of  three  years9  service  as  assistant  surgeon 
(subject  to  examination  required  by  law),  and  was  con- 
firmed August  1,  1911. 

His  examination  was  delayed  without  his  fault  until 
October,  1911,  when  he  was  examined  and  failed  profession- 
ally. He  was  reexamined  in  June,  1912,  and  passed.  He 
was  renominated  on  July  8,  1912,  to  be  a  passed  assistant 
surgeon  in  the  Navy  "  from  the  11th  day  of  April,  1911,  upon 
completion  of  service  as  an  assistant  surgeon  of  three  years 
plus  service  during  suspension  from  promotion  after  failure 
at  examination  and  to  correct  the  date  from  which  he  takes 
rank  as  previously  confirmed."    He  was  confirmed  July  16, 
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of  the  contracting  officer,  approved  by  the  Chief  of  Engi- 
neers, shall  equal  the  time  which  shall  have  been  lost 
through  any  cause  for  which  the  United  States  is  responsi- 
ble, either  in  the  beginning  or  prosecution  of  the  work,  or 
in  the  performance  of  extra  work  ordered  by  the  contract- 
ing officer."  It  is  also  provided  that  "the  findings  of  the 
contracting  officer,  approved  by  the  Chief  of  Engineers, 
shall  be  accepted  by  the  parties  thereto  as  final." 

The  contractor  began  work  on  his  contract  on  the  2d  day 
of  July,  1910,  and  completed  the  work  on  February  7, 1911. 
His  contract  required  him  to  complete  the  work  on  Decem- 
ber 1,  1910.  The  work  was  delayed  for  68  days.  The  con- 
tractor was  given  credit  for  a  certain  number  of  days  ascer- 
tained to  have  been  consumed  in  certain  extra  work  which 
was  required  by  the  contracting  officer,  and  was  only  charged 
with  29  days9  delay,  liquidated  damages  in  the  sum  of  $2,900, 
and  inspection  and  superintendence  charges  in  the  sum  of 
$182.  The  contracting  officer  recommended  that  the  con- 
tractor be  not  required  to  pay  any  of  the  liquidated  dam- 
ages, but  the  Chief  of  Engineers  refused  to  approve  that 
recommendation,  and  there  was  deducted  from  the  amount 
due  the  contractor  the  sum  of  $3,082. 

It  does  not  appear  that  the  delay  in  completing  the  work 
can  be  charged  to  any  cause  for  which  the  United  States  is 
responsible,  and  therefore  the  plaintiff  must  live  up  to  his 
contract.  "  He  must  make  his  contract  good  unless  his  per- 
formance is  rendered  impossible  by  the  act  of  God,  the  lawr 
or  the  other  party."  United  States  v.  Gleason,  175  U.  S.r 
588-602.  His  contract  was  to  complete  the  work  by  Decem- 
ber 1,  1910,  and  to  pay  $100  for  each  and  every  day  he 
should  delay  in  the  completion  of  his  contract.  He  did  not 
complete  it  until  February  7,  1911.  He  was  given  credit 
for  every  day  which  it  was  possible  to  give  him  under  the 
terms  of  the  contract,  and  while  it  may  seem  hard  that  he 
should  lose  this  amount  of  money,  yet  there  is  no  legal 
ground  upon  which  the  plaintiff  can  escape  from  the  terms 
of  the  contract  to  which  he  has  agreed.  Maryland  Dredg- 
ing and  Contracting  Go.  v.  United  States,  241  U.  S.,  184, 190. 

It  is  ordered  by  the  court  that  the  petition  in  this  cause  be 
and  the  same  is  dismissed,  and  judgment  is  rendered  in  favor 
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of  the  United  States  against  the  claimant  for  the  cost  of 
printing  the  record  in  this  cause  in  the  sum  of  $154.38,  to  be 
collected  by  the  clerk  as  provided  by  law. 

Downey,  Judge,  Barney,   Judge,   Booth,  Judge,  and 
Campbell,  Chief  Justice,  concur. 


CHABLES  H.  MAGINNIS  v.  THE  UNITED  STATES. 

[No.  82981.     Decided  March  19,  1917.] 

On  the  Proofs. 

Homestead  entry;  fees;  jurisdiction. — Where  by  the  act  of  March  28, 
1908,  85  Stat,  48,  a  right  to  refundment  is  given  for  excess 
fees  collected  when  it  "shall  appear  to  the  satisfaction  of 
the  Secretary  of  the  Interior"  that  such  fees  were  so  col- 
lected and  where  plaintiff  is  denied  the  privileges  of  the 
grant  through  an  error  or  upon  the  failure  to  act  upon  the 
part  of  the  Secretary,  an  action  wiU  lie  in  this  court  under 
its  general  jurisdiction  of  "  all  claims  founded  upon  any  law 
of  Congress." 

Soldiers9  and  sailors'  homesteads;  statute  construed. — Where  a  gen- 
eral law  provides  in  detail  for  the  creation  of  a  privilege  and 
the  fees  and  commissions  incident  thereto,  It  is  not  to  be 
inferred  in  the  absence  of  an  express  intention  to  the  con- 
trary that  a  subsequent  modification  of  the  basic  privilege  is 
intended  to  affect  the  lawful  charges  imposed  upon  an  appli- 
cant by  the  prior  statute,  and  section  2806,  Revised  Statutes, 
does  not  warrant  a  construction  that  the  entry  and  perfec- 
tion of  title  is  to  be  free  from  charges  of  fees  and  commis- 
sions as  a  homestead  entry. 

The  Reporters  statement  of  the  case : 

Messrs.  Burgess  W.  Marshall  and  Charles  F.  Consaul  for 
the  plaintiff.  Messrs.  L.  R.  Olavis,  C.  C.  Heltman,  and  /.  M. 
Moyers  were  on  the  briefs. 

Under  the  statute  in  order  for  one  to  become  entitled  to 
the  right  granted  by  sections  2806  and  2307,  Revised  Stat- 
utes, three  conditions  must  be  met,  viz : 

First,  the  soldier  or  sailor  must  have  performed  the 
requisite  military  service  required  by  section  2304,  Revised 
Statutes. 
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Second,  he  must  have  remained  loyal  to  the  Government. 

Third,  he  must  have  made  a  homestead  entry  for  less 
than  160  acres  prior  to  June  22, 1874,  the  date  of  the  passage 
of  the  Revised  Statutes  of  the  United  States. 

These  are  the  only  requirements  necessary,  and  if  they  are 
met  the  soldier  (or  his  widow  or  minor  orphan  children  in 
a  proper  case)  is  entitled  to  the  "  gratuity,"  or  the  "  unfet- 
tered gift,"  or  the  "  compensation  for  past  services,"  or  "  the 
scrip  "  or  "  bounty,"  as  it  is  variously  termed  by  the  Supreme 
Court  and  inferior  courts  of  the  United  States.  No  restric- 
tion can  be  placed  upon  it  and  no  condition  which  decreases 
its  value  is  authorized  or  lawful  under  the  law.  To  there- 
fore require  a  homestead  fee  and  commissions  to  be  paid  be- 
fore it  can  be  exercised  decreases  its  value,  adds  a  condition 
upon  it,  and  fetters  it  to  the  extent  of  the  amount  paid  for 
said  fee  and  commissions.  If  we  turn  to  the  International 
Dictionary,  to  Webster,  to  Worcester,  or  to  the  Century,  we 
will  find  the  word  "  bounty  "  is  defined  to  be  "  a  free  gift," 
"a  benefaction";  likewise,  so  is  the  word  "gratuity"  de- 
fined. How  can  the  intention  of  Congress  be  carried  out  if 
homestead  fees  and  commissions  are  collected,  or  how  can 
this  right  be  a  "  free  gift "  if  it  is  fettered  by  these  restric- 
tions, and  burdened  by  the  exaction  of  money? 

For  a  long  period  the  practice  of  charging  homestead  fees 
and  commissions  on  this  class  of  entries  has  prevailed,  but 
there  is  absolutely  no  authority  in  law  for  doing  so,  any  more 
than  there  was  in  the  former  practice  of  the  Interior  Depart- 
ment which  required  residence,  improvements,  and  cultiva- 
tion on  the  land  embraced  in  these  entries  when  they  were 
made. 

If  it  be  suggested  that  even  though  an  entry  under  section 
2306,  Revised  Statutes,  is  not  a  homestead,  still  as  entries  un- 
der this  act  are  provided  for  in  the  same  chapter  as  home- 
steads, the  same  fees  and  commissions  should  be  payable,  the 
reply  is  that  such  a  position  is  untenable,  because  section 
5600  of  the  Revised  Statutes  provides  that — 

"The  arrangement  and  classification  of  the  several  sec- 
tions of  the  revision  have  been  made  for  the  purpose  of 
a  more  convenient  and  orderly  arrangement  of  the  same 
and  therefore  no  inference  or  presumption  of  a  legislative 
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construction  is  to  be  drawn  by  reason  of  the  title  under 
which  any  particular  section  is  placed." 

In  United  States  v.  Lair,  118  Fed.,  98,  the  court  held  the 
question  to  be  determined  was  whether  an  entry  under  sec- 
tion 2306,  Revised  Statutes,  is  to  be  treated  as  an  application 
for  a  homestead  entry  under  the  homestead  laws,  or  in  the 
nature  of  a  bounty  or  gift  extended  by  the  Government  to 
its  soldiers  in  the  War  of  the  Rebellion,  and  it  concluded  that 
the  right  under  section  2306,  Revised  Statutes,  is  a  bounty, 
and  that,  therefore,  under  the  act  of  July  1,  1890,  26  Stat., 
209,  supra,  the  indictment  was  valid.  The  demurrer  to  the 
indictment  was  therefore  overruled  on  the  ground,  and  upon 
the  sole  ground,  that  an  entry  under  section  2306,  Revised 
Statutes,  or  the  assignment  of  a  right  under  that  section,  is 
a  bounty  and  not  a  homestead  entry  under  any  possible  legal 
construction. 

The  history  of  said  sections  2306  and  2307,  Revised  Stat- 
utes, as  construed  by  the  Interior  Department  demonstrates 
that  it  was  in  error  in  its  construction  of  these  two  sections, 
and  also  demonstrates  that  the  requirement  of  collecting 
homestead  fees  and  commission  on  entries  thereunder  is  not 
authorized  by  law,  and  is  also  unwarranted.  Since  Webster 
v.  Luther,  163  U.  S.,  331,  supra,  was  decided  the  department 
has  consistently  and  progressively  changed  its  rulings  re- 
garding entries  under  said  sections  2306  and  2307,  Revised 
Statutes. 

Mr.  Seth  Shepard,  jr.,  with  whom  was  Mr.  Assistant  At- 
torney  General  Huston  Thompson,  for  the  defendants. 

Booth,  Judge,  reviewing  the  facts  found  to  be  established, 
delivered  the  opinion  of  the  court : 

The  plaintiff  sues  to  recover  alleged  excess  fees  and  com- 
missions exacted  of  him  in  connection  with  a  public-land 
entry  made  under  section  2806,  Revised  Statutes. 

The  plaintiff,  Charles  H.  Maginnis,  was  the  assignee  of 
Benjamin  King,  administrator  of  the  estate  of  James  H. 
Waldron,  deceased.  Mr.  Waldron  during  his  life  had  been 
a  Union  soldier  and  served  more  than  ninety  days  in  the 

Army  of  the  United  States.    He  had,  prior  to  June  22, 1874, 
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made  an  original  homestead  entry  for  forty  acres  of  land, 
and  on  March  25, 1901,  the  present  plaintiff,  his  assignee  as 
aforesaid,  filed  his  application  in  the  Duluth,  Minn.,  land 
office  for  the  additional  one  hundred  and  twenty  acres  al- 
lowed by  section  2306,  Revised  Statutes.  The  land-office 
fees  and  commissions  provided  for  in  the  third  section  of 
section  2288  and  section  2290  of  the  Revised  Statutes  w^re 
charged  and  paid  by  the  plaintiff  at  the  time  of  said  appli- 
cation, and  it  is  for  a  repayment  of  these  identical  fees  and 
commissions  under  the  act  of  March  26,  1908,  35  Stats.,  48, 
that  this  suit  is  brought.  While  the  amount  is  small,  the 
case  is  of  importance,  as  it  involves  a  substantial  number  of 
claimants  similarly  situated,  and  directly  challenges  the  rul- 
ings of  the  land  office  since  the  enactment  of  the  statute. 

A  question  of  jurisdiction  under  the  repayment  act  of 
March  26,  1906,  supra,  first  confronts  us.  The  defendants 
raise  the  issue  predicating  their  contention  upon  the  theory 
of  a  legislation  intention  apparent  from  the  language  of  the 
act  of  1908  to  grant  both  the  right  and  remedy  exclusively  to 
the  Secretary  of  the  Interior.  The  act  of  March  26,  1908, 
is  in  the  following  language : 

"Section  1.  That  where  purchase  moneys  and  commis- 
sions paid  under  any  public-land  law  have  been  or  shall  here- 
after be  covered  into  the  Treasury  of  the  United  States  un- 
der any  application  to  make  any  filing,  location,  selection, 
entry,  or  proof,  such  purchase  moneys  and  commissions  shall 
be  repaid  to  the  person  who  made  such  application,  entry, 
or  proof,  or  to  his  legal  representatives,  in  all  cases  where 
sucn  application,  entry,  or  proof  has  been  or  shall  hereafter 
be  rejected,  and  neither  such  applicant  nor  his  legal  repre- 
sentatives shall  have  been  guilty  of  any  fraud  or  attempted 
fraud  in  connection  with  such  application. 

"  Sec.  2.  That  in  all  cases  where  it  shall  appear  to  the  sat- 
isfaction of  the  Secretary  of  the  Interior  that  any  person 
has  heretofore  or  shall  hereafter  make  any  payments  to  the 
United  States  under  the  public-land  laws  in  excess  of  the 
amount  he  was  lawfully  required  to  pay  under  such  laws, 
such  excess  shall  be  repaid  to  such  person  or  to  his  legal 
representatives. 

"Sec.  3.  That  when  the  Commissioner  of  the  General 
Land  Office  shall  ascertain  the  amount  of  any  excess  moneys, 
purchase  moneys,  or  commissions  in  any  case  where  repay- 
ment is  authorized  by  this  statute,  the  Secretary  of  the  In- 
terior shall  at  once  certify  such  amounts  to  the  Secretary  of 
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the  Treasury,  who  is  hereby  authorized  and  directed  to  make 
repayment  or  all  amounts  so  certified  out  of  any  moneys  not 
otherwise  appropriated  and  issue  his  warrant  in  settlement 
thereof." 

The  conclusiveness  of  the  defense  necessarily  depends 
upon  the  ability  of  the  defendants  to  distinguish  this  case 
from  the  leading  case  of  Medbury  v.  United  States,  173 
U.  S.,  492,  followed  by  this  court  in  a  long  line  of  decisions, 
all  of  which  have  been  quite  recently  reviewed  by  the  Chief 
Justice  in  Newcomber  v.  United  States,  51  C.  Cls.,  408. 

It  is  conceded  that  under  the  first  section  of  the  statute 
this  court  has  jurisdiction  to  enforce  repayment  of  the  pur- 
chase moneys  and  commissions  mentioned  therein,  and 
thereby  review  the  action  of  the  department  with  refernce 
thereto.  Billings  v.  United  States,  50  C.  Cls.,  328.  The 
marked  and  precise  difference  between  section  1  and  section 
2  of  the  law  is  said  to  be  in  the  use  of  the  words,  "  in  all 
eases  where  it  shall  appear  to  the  satisfaction  of  the  Secretary 
of  the  Interior,"  such  excess  shall  be  repaid,  etc. 

If  by  the  use  of  the  above  language  it  was  intended  to 
lodge  in  the  Secretary  of  the  Interior  the  exclusive  jurisdic- 
tion to  determine  the  question  of  repayment  of  excessive 
amounts  exacted  under  the  public-land  laws,  it  can  not  be 
gainsaid,  in  view  of  repeated  decisions  of  the  Supreme 
Court,  that  this  court  is  without  jurisdiction  to  proceed. 
While  it  is  difficult  to  perceive  any  rational  legislative  rea- 
son for  a  remedy  in  this  court  under  section  1  of  the  law 
and  a  positive  denial  of  the  same  proceeding  under  section 
2  thereof,  nevertheless  we  must  look  to  the  statute,  for  by 
its  provisions  the  right  and  remedy  are  governed. 

It  is  indisputably  certain  that  section  two  of  the  statute 
creates  a  right  to  a  repayment  of  any  amounts  in  excess  of 
the  legal  requirements  of  the  public-land  laws,  so  that  we 
are  now  alone  concerned  with  the  remedy  afforded,  for,  as 
said  by  this  court  in  the  Newcomber  case,  supra,  "  The  un- 
derlying principle  deducible  from  the  cases  is  that  a  claimant 
entitled  to  a  right  by  virtue  of  an  act  of  Congress  is  also 
entitled  to  a  jemedy  for  its  enforcement." 

Taking  the  statute  as  a  whole,  its  obvious  intent  is  to  re- 
pay any  illegal  exaction  of  fees  in  connection  with  entry  of 
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public  lands,  as  well  as  to  repay  fees  legally  exacted  in  cases 
where  certain  entries  are  rejected  for  causes  other  than 
fraud,  and  the  mode  of  ascertaining  the  fact  is  left  with 
the  department  having  jurisdiction  of  the  general  subject. 
While  the  first  section  does  not  expressly  designate  the 
official  upon  whom  the  duty  rests  to  determine  the  question 
of  a  u  rejection,"  nevertheless  it  is  apparent  that  the  Depart- 
ment of  the  Interior  is  charged  with  this  duty,  and  that  the 
issue  as  to  whether  a  land  entry  has  been  "rejected"  or 
"  canceled,"  as  well  as  the  question  of  fraud,  must  be  deter- 
mined to  the  "satisfaction"  of  the  department  before  the 
repayment  will  be  authorized,  and  the  final  authority  in  the 
department  rests  in  the  Secretary  of  the  Interior.  The 
practical  operation  and  effect  of  the  two  sections  are  similar 
in  every  respect,  although  the  verbiage  is  distinct.  The  sec- 
ond section  of  the  act  of  June  16,  1880,  21  Stats.,  287,  says, 
"  The  Secretary  of  the  Interior  shall  cause  to  be  repaid  to 
the  persons  who  made  such  entry,"  etc,  and  the  Supreme 
Court  in  the  Medbury  case,  addressing  itself  to  this  law, 
said: 

"  We  can  not  now  suppose  that  Congress  intended  in  such 
case  to  make  the  decision  of  the  Secretary  final  when  it  was 
made  on  undisputed  facts.  If  not,  then  there  is  a  remedy 
in  the  Court  of  Claims,  for  none  is  given  in  the  act  which 
creates  the  right.  The  procedure  for  obtaining  the  repay- 
ment as  provided  for  in  the  act  must  be  followed,  and  when 
the  application  is  erroneously  refused  the  party  wronged 
has  his  remedy,  but  that  remedy  is  not  furnished  by  the 
same  statute  which  gives  him  the  right." 

The  second  section  of  the  act  of  1880  required  an  investi- 
gation of  the  facts  and  the  application  of  the  law  thereto 
by  the  Secretary ;  his  judgment  (we  may  well  say  his  "  satis- 
faction ")  must  be  fully  appeased  before  the  claimant  could 
avail  himself  of  the  provisions  of  the  statute.  The  act  of 
1880  was  no  less  mandatory  than  the  act  of  1908.  Each 
required  a  distinct  procedure ;  and  when  the  undisputed 
facts  had  been  laid  before  the  Secretary  nothing  remained  to 
be  done  except  a  correct  application  of  existing  law  thereto. 
The  facts  determined  the  legal  questions,  and  if  the  facts 
were  in  accord  with  the  statute,  the  right  granted  by  the 
statute  vested  and  repayment  must  be  made.    The  granted 
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right  was  the  paramount  intendment  of  the  law;  the  pro- 
cedure for  its  enforcement  was  preliminarily  lodged  in  the 
Secretary  of  the  Interior,  and  if ,  as  in  a  case  similar  to  this, 
claimant  is  denied  the  privileges  of  the  grant  through  the 
error  or  failure  to  act  upon  the  part  of  the  Secretary,  he 
may  assert  that  right  by  a  proper  suit  in  this  court  under 
our  general  jurisdiction.  It  is  a  right  granted  under  a  law 
of  Congress  providing  for  a  detailed  and  specific  procedure 
which  must  in  the  first  instance  be  determined  by  the  Sec- 
retary, but  it  is  none  the  less  a  legal  right  capable  of  en- 
forcement in  this  tribunal  if  upon  the  facts  found  the  Secre- 
tary should  have  misapplied  the  statute.  Innumerable  in- 
stances of  statutes  similar  in  most  respects  have  been  before 
the  court  and  almost  without  exception  jurisdiction  has  been 
taken  thereunder  and  the  case  heard.  Any  other  conclusion 
would  leave  a  statutory  right  granted  to  a  citizen  without 
an  adequate  and  complete  relief  for  its  infringement.  Mr. 
Justice  Peckham  in  the  Medbury  case  makes  this  clear  and 
distinct  in  the  following  quotation  : 

"  If  there  were  any  disputed  questions  of  fact  before  the 
Secretary,  his  decision  in  regard  to  these  matters  would 
probably  be  conclusive,  and  would  not  be  reviewed  in  any 
court,  lJut  where,  as  in  this  case,  there  is  no  disputed  ques- 
tion of  fact,  and  the  decision  turns  exclusively  upon  the 
proper  construction  of  the  act  of  Congress,  the  decision  of 
the  Secretary  refusing  to  make  the  payment  is  not  final, 
and  the  Court  of  Claims  has  jurisdiction  of  such  a  case." 

The  act  of  1908  creates  a  special  right;  it  imposes  upon 
the  Secretary  of  the  Interior  the  correct  administration  of 
the  law,  and  if  he  fails  in  this  respect  there  is  a  remedy  pro- 
vided in  the  act  of  Congress  conferring  jurisdiction  upon 
this  court  in  clear  and  definite  language  in  the  matter  of 
"  all  claims  founded  upon  any  law  of  Congress." 

The  decisions  of  the  Supreme  Court  and  this  court  in  ref - 
•    erence  to  the  subject  matter  are  set  forth  in  the  margin.1 

1Samp8on,8  case,  35  C.  CI 8.,  578;  Commonwealth  Ins.  Co.  v.  United  States, 
87  G.  Cls.,  582;  Bowie's  oase,  88  C.  Cls.,  525;  Sanderson's  case,  41  C.  Cls.r 
280 ;  McLean's  case,  45  C.  Cls.,  95 ;  226  U.  S.,  874 ;  Medbury's  oase,  173  U.  8., 
492;  Kaufman's  case,  11  C.  Cls.,  659;  96  U.  S.,  567;  United  States  v.  Savings 
Bank,  104  U.  S.,  728;  H  voile  fa  oase,  237  U.  8.,  1;  United  States  v.  Emery, 
237  V.  8..  28 ;  PursselVs  case,  46  C.  Cls.,  509 ;  Olin  R.  Booth's  oase,  51  C.  Cls., 
488 ;  United  States  em  rel.  Parish  v.  McVeaah,  214  U.  8.,  124. 
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An  examination  of  the  cases  wherein  remedial  acts  and  ex- 
clusive remedies  have  been  combined  in  the  same  statute 
forcibly  emphasize  the  position  that  the  congressional  in- 
tention so  to  do  is  made  free  from  doubt  by  the  express  lan- 
guage of  the  act  and  its  specific  details.  In  Nichols  v.  United 
States,  7  Wall.,  122,  a  case  involving  the  revenue  laws  of  the 
Government,  it  was  apparent  upon  the  face  of  the  legisla- 
tion, not  only  from  the  express  method  pointed  out  to  secure 
a  refund  of  alleged  illegal  payments  of  import  duties  but 
from  the  context  of  the  whole  body  of  revenue  legislation, 
that  the  Congress  designed  the  establishment  of  a  system 
complete  in  detail  to  meet  the  emergencies  of  the  collection 
of  the  Government's  revenues  and  provide  an  especial  and 
exclusive  method  of  obtaining  redress  upon  allegations  of 
any  illegal  exactions.  The  importance  of  such  a  system  was 
fully  pointed  out  by  the  court,  the  reasons  why  this  especial 
governmental  function  should  not  be  hampered  and  dis- 
turbed by  the  general  demands  of  claimants  was  distinctly 
set  forth,  and  for  these  reasons  a  narrow  channel  of  prelimi- 
nary procedure  was  provided,  compliance  with  which  en- 
titled the  claimant  to  pursue  his  remedy  against  a  named 
officer  of  the  Government  in  the  courts  of  the  country.  This 
was  obviously  exclusive ;  it  was  intended  to  confer  this  indi- 
vidual right'  and  provide  for  its  enforcement  in  this  ex- 
clusive way. 

The  act  discussed  in  the  Nichols  case  granted  a  resort  to  a 
Federal  court  and  designated  an  officer  of  the  Government 
against  whom  suit  must  be  brought.  Surely  it  is  not  to  be  pre- 
sumed, in  the  absence  of  a  definite  and  certain  intention  to 
the  contrary,  that  rights  created  by  an  act  of  Congress  are 
to  be  exclusively  adjudicated  and  determined  by  a  depart- 
ment other  than  the  judicial  branch  of  the  Government 
As  well  said  in  the  Newcomber  case,  quoting  from  the  Emery 
ease,  "  Indeed,  the  suggestion  is  plain  in  the  Emery  case  that 
the  premise  'that  the  great  act  of  justice  embodied  in  the  * 
jurisdiction  of  the  Court  of  Claims  is  to  be  construed  strictly 
and  read  with  an  adverse  eye,'  is  an  inadmissible  one." 

On  May  20,  1862,  12  Stat.  L.,  392,  Congress  passed  the 
original  homestead  act.  The  terms  and  provisions  of  this 
law,  as  well  as  the  intent  of  Congress  in  so  enacting,  are  so 
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generally  familiar  that  it  need  not  now  be  discussed  in  detail. 
As  to  fees  and  commissions  due  the  registers  and  receivers 
of  the  General  Land  Office,  section  2  of  the  act  provided  that 
after  the  proper  execution  of  preliminary  affidavits  and 
proofs  required  under  the  statute  the  same  should  be  filed 
with  the  register  or  receiver  and,  upon  the  payment  of  ten 
dollars,  the  applicant  should  be  permitted  to  enter  the  quan- 
tity of  land  specified  in  the  act.  Section  6  of  the  act  pro- 
vided "  that  the  registers,  and  receivers  of  the  several  land 
offices  shall  be  entitled  to  receive  the  same  compensation  for 
any  lands  entered  under  the  provisions  of  this  act  that  they 
are  now  entitled  to  receive  when  the  same  quantity  of  land  is 
entered  with  money,  one  half  to  be  paid  by  the  person  mak- 
ing the  application  at  the  time  of  so  doing  and  the  other 
half  on  the  issue  of  the  certificate,"  etc. 

The  third  paragraph  of  section  2238,  Revised  Statutes, 
under  the  general  title  of  "Registers  and  receivers,"  prot 
vides  as  follows : 

"  A  commission  to  be  paid  by  the  homestead  applicant,  at 
the  time  of  entry,  of  one  per  centum  on  the  cash  price,  as 
fixed  by  law,  of  the  land  applied  for ;  and  a  like  commission 
when  the  claim  is  finally  established,  and  the  certificate  there- 
of issued  as  the  basis  of  a  patent." 

The  foregoing  section  is  obviously  taken  from  section  6  of 
the  act  of  May  20,  1862,  the  original  homestead  act,  and  has 
not  subsequently  been  modified  or  repealed.  It  is  the  law 
under  which  at  the  present  time  a  commission  is  exacted  in 
cases  of  homestead  entries. 

In  carrying  the  original  homestead  act  into  the  Revised 
Statutes,  section  2  of  said  act  was  materially  modified  in 
section  2290,  the  latter  section  providing  as  follows: 

"The  person  applying  for  the  benefit  of  the  preceding 
section  shall,  upon  application  to  the  register  of  the  land 
office  in  which  he  is  about  to  make  such  entry,  make  affidavit 
before  the  register  or  receiver  that  he  is  the  head  of  a  family, 
or  is  twenty-one  years  or  more  of  age,  or  has  performed 
service  in  the  Army  or  Navy  of  the  United  States,  and  that 
such  application  is  made  for  his  exclusive  use  and  benefit, 
and  that  his  entry  is  made  for  the  purpose  of  actual  settle- 
ment and  cultivation,  and  not  either  directly  or  indirectly 
for  the  use  or  benefit  of  any  other  person ;  and  upon  filing 
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such  affidavit  with  the  register  or  receiver,  on  payment  of 
five  dollars  when  the  entry  is  of  not  more  than  eighty  acres, 
and  on  payment  of  ten  dollars  when  the  entry  is  for  more 
than  eighty  acres,  he  shall  thereupon  be  permitted  to  enter 
the  amount  of  land  specified." 

The  provisions  of  section  2290,  Revised  Statutes,  are  at 
the  present  time  in  force  and  the  fees  charged  and  collected 
in  the  present  case  were  exacted  in  pursuance  of  its  terms. 

It  is  elementary  that  in  the  absence  of  a  statutory  pro- 
vision providing  for  the  payment  and  collection  of  fees  in 
applications  for  land  entries,  no  charge  can  be  imposed  upon 
the  applicant  by  the  administrative  officers  of  the  depart- 
ment. As  well  said  in  United  States  v.  Shields,  153  U.  S., 
91,  "  fees  allowed  to  public  officers  are  matters  of  strict  law, 
depending  upon  the  very  provisions  of  the  statute.  They  are 
not  open  to  equitable  construction  by  the  court  nor  to  any 
discretionary  action  on  the  part  of  the  officials."  Keeping 
in  view  this  wholesome  admonition  of  the  law  the  issue 
squarely  presented  in  this  case  resolves  exclusively  upon 
the  single  proposition  as  to  the  proper  legal  classification 
of  the  landed  estate  erected  out  of  the  public  domain  of  the 
Government  by  section  2306  of  the  Revised  Statutes,  com- 
monly known  as  soldiers9  additional  homestead.  If  said 
entry  is  in  law  a  homestead  entry  and  comes  within 
that  portion  of  the  homestead  law  wherein  fees  and 
commission  are  properly  chargeable  the  rulings  of  the 
Land  Office  with  respect  thereto  were  legal  and  proper; 
if,  on  the  contrary,  the  estate  itself  is  mi  generis  unrelated 
to  the  homestead  laws,  it  is  not  subject  to  the  charges  laid 
against  it,  for  which  recovery  is  now  sought 

In  order  to  ascertain  with  preciseness  the  clear  meaning 
and  intent  of  Congress  in  the  passage  of  this  law  it  becomes 
indispensable  to  review  the  scope  of  the  legislation  affecting 
the  subject  matter  from  its  inception. 

The  first  section  and  the  first  proviso  of  section  2  of  the 
act  of  May  20, 1862,  provide  as  follows : 

u  That  any  person  who  is  the  head  of  a  family,  or  who  has 
arrived  at  the  age  of  twenty-one  years,  and  is  a  citizen  of 
the  United  States,  or  who  shall  have  filed  his  declaration  of 
intention  to  become  such,  as  required  by  the  naturalization 
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laws  of  the  United  States,  and  who  has  never  borne  arms 
against  the  United  States  Government  or  given  aid  and  com- 
fort to  its  enemies,  shall,  from  and  after  the  first  of  January, 
eighteen  hundred  and  sixty-three,  be  entitled  to  enter  one 
quarter  section  or  a  less  quantity  of  unappropriated  public 
lands,  upon  which  said  person  may  have  filed  a  preemption 
claim,  or  which  may?  at  the  time  the  application  is  made, 
be  subject  to  preemption  at  one  dollar  and  twenty-five  cents, 
or  less,  per  acre,  or  eighty  acres  or  less  of  such  unappropri- 
ated lands,  at  two  dollars  and  fifty  cents  per  acre,  to  be  lo- 
cated in  a  body,  in  conformity  to  the  legal  subdivisions  of  the 
?ublic  lands,  and  after  the  same  shall  have  been  surveyed : 
frovided,  That  any  person  owning  and  residing  on  land 
may  2  under  the  ^provisions  of  this  act,  enter  other  land  lying 
contiguous  to  his  or  her  said  land,  which  shall  not,  with  the 
land  so  already  owned  and  occupied,  exceed  in  the  aggre- 
gate one  hundred  and  sixty  acres. 

a  *  *  *  Provided,  however,  That  no  certificate  shall 
be  given  or  patent  issued  therefor  until  the  expiration  of 
five  years  from  the  date  of  such  entry;  and  if,  at  the  expira- 
tion of  such  time,  or  at  any  time  within  two  years  thereafter, 
the  person  making  such  entry ;  or,  if  he  be  dead,  his  widow ; 
or  in  case  of  her  death,  his  heirs  or  devisee ;  or  in  case  of  a 
widow  making  such  entry,  her  heirs  or  devisee,  in  case  of 
her  death;  shall  prove  by  two  credible  witnesses  that  he, 
she,  or  they  have  resided  upon  or  cultivated  the  same  for  the 
term  of  five  years  immediately  succeeding  the  time  of  filing 
the  affidavit  aforesaid,  and  shall  make  affidavit  that  no  part 
of  said  land  has  been  alienated,  and  that  he  has  borne  true 
allegiance  to  the  Government  of  the  United  States;  then,  in 
such  case,  he,  she,  or  they;  if  at  that  time  a  citizen  of  the 
United  States,  shall  be  entitled  to  a  patent,  as  in  other  cases 
provided  for  by  law." 

As  before  said,it  is  hardly  necessary  to  comment  extensively 
upon  the  original  homestead  law,  the  act  of  May  20,  1862. 
The  Congress  by  the  statute  was  granting  a  most  libera1 
privilege  to  the  citizens  of  the  United  States,  a  right'  to  pro- 
cure by  the  observation  of  certain  prescribed  rules  a  perma- 
nent home  out  of  the  public  lands  of  the  Government.  The 
estate  granted  was  ample  in  size  and  unfettered  with  the 
payment  of  exorbitant  fees  or  commissions.  Permanency  and 
settlement  were  the  distinct  features  of  the  act;  the  lands 
must  be  personally  occupied  and  cultivated  for  a  period  of 
five  years  before  title  became  absolute.    The  grant  itself  was 


282  December  Term,  191&-17.  [52c.cia. 

OplatOH   of   the    Coirfc. 

personal  and  limited  expressly  to  the  applicant,  and  in  the 
event  of  his  .death  subsequent  to  entry,  to  his  widow  and 
minor  children.  Rigid  provisions  circumscribing  any  at- 
tempt €6  divert  the  express  provisions  of  the  law  were  in- 
jected into  the  statute  for  the  obvious  purpose  of  restraining 
its  scope  to  the  procurement  of  a  permanent  homestead. 
The  law  itself  was  enacted  at  a  time  when  war  was  flagrant 
between  the  United  States  and  the  Confederate  Government 
and  the  loyalty  of  the  applicant  was  an  express  condition 
precedent  The  last  proviso  to  section  6  of  the  act  extended 
the  privilege  to  certain  minors  who  had  served  in  either  the 
Army  or  Navy  of  the  United  States.  The  fees  to  be  paid, 
as  heretofore  observed,  were  provided  for  in  sections  2  and  6 
of  the  statute. 

The  act  of  April  4, 1872, 17  Stat.  L.,  49,  is  expressly  limited 
to  honorably  discharged  soldiers  and  sailors,  their  widows 
and  orphan  children.  It  is  amendatory  of  the  act  of  May  20, 
1862,  and  the  second  section  thereof  provides  as  follows: 

"That  any  person  entitled  under  the  provisions  of  the 
foregoing  section  to  enter  a  homestead,  who  may  have  here- 
tofore entered  under  the  homestead  laws  a  quantity  of  land 
less  than  one  hundred  and  sixtv  acres,  shall  be  permitted  to 
enter  under  the  provisions  of  this  act  so  much  land  as  when 
added  to  the  quantity  previously  entered  shall  not  exceed 
one  hundred  and  sixty  acres." 

On  the  8th  of  June,  1872,  17  Stat.  L.,  333,  the  above  sec- 
tion was  amended  by  inserting,  after  the  words  "so  much 
land,"  the  words  "  contiguous  to  the  tract  embraced  in  the 
first  entry."  Subsequently,  on  March  3,  1873,  17  Stat  L., 
605,  the  foregoing  amendment  was  repealed  by  the  passage 
of  the  following  legislation : 

"That  any  person  entitled  under  the  provisions  of  the 
act  relating  to  soldiers'  and  sailors9  homesteads'  approved 
June  eighth,  eighteen  hundred  and  seventy-two,  be  amended 
so  as  to  read  as  follows :  That  any  person  entitled  under  the 
provisions  of  the  foregoing  sections  to  enter  a  homestead, 
who  may  have  heretofore  entered  under  the  homestead  laws 
a  quantity  of  land  less  than  one  hundred  and  sixty  acres  shall 
be  permitted  to  enter  so  much  land  as  when  added  to  the 
quantity  previously  entered  shall  not  exceed  one  hundred 
and  sixty  acres." 
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This,  then,  was  the  state  of  the  homestead  law  as  affect's 
this  particular  controversy  at  the  time  the  whole  subject  mat- 
ter was  carried  into  the  Revised  Statutes.  The  act1  of  March 
3, 1873,  supra,  omitted  from  previous  enactments  the  require- 
ments as  to  contiguity  and  the  phrase  "  under  the  provisions 
of  this  act,"  and  as  thus  worded  became  section  2306  of  the 
Revised  Statutes,  as  follows. 

"Everv  person  entitled  under  the  provisions  of  section 
twenty-three  hundred  and  four  to  enter  a  homestead  who 
may  have  heretofore  entered  under  the  homestead  laws  a 
quantity  of  land  less  than  one  hundred  and  sixty  acres  shall 
be  permitted  to  enter  so  much  land  as,  when  added  to  the 
quantity  previously  entered,  shall  not  exceed  one  hundred 
and  sixty  acres." 

Prior  to  the  passage  of  the  act  of  1873  fees  and  commis- 
sions for  soldiers'  additional  homesteads  were  clearly  pro- 
vided for  in  the  act  of  April  4, 1872.  The  express  language 
of  the  act  of  April  4,  1872,  precludes  a  contrary  insistence. 
It  must  be  conceded  that,  except  for  the  legislation  of  March 
3,  1873,  as  subsequently  carried  into  the  Revised  Statutes  as 
section  2306,  the  soldier  applicant  for  additional  land  was  to 
be  considered  a  homestead  applicant.  What,  then,  is  there  in 
the  express  provisions  of  section  2306,  R.  S.,  which  changes 
the  character  of  the  estate  so  created  so  as  to  warrant  a  con- 
struction that  its  entry  and  perfection  of  title  is  to  be  free 
from  charges  of  fees  and  commissions  as  a  homestead  entry? 

The  Supreme  Court,  in  the  case  of  Webster  v.  Luther,  163 
U.  S.,  331,  held  that  the  rights  acquired  by  a  soldier  or 
his  widow  under  sections  2306  and  2307  of  the  Revised 
Statutes  were  assignable;  that  the  additional  lands  granted 
were  bounty  lands,  free  from  the  requirements  of  settle- 
ment and  cultivation.  "There  was  no  other  purpose  but 
to  give  it  as  a  sort  of  compensation  for  the  person's  failure 
to  get  the  full  quota  of  one  hundred  and  sixty  acres  by  his 
first  homestead  entry."  [Italics  ours.]  The  manifold  rea- 
sons assigned  by  the  court  in  reaching  its  conclusion  in  no 
particular  ascribe  to  a  soldier's  additional  homestead  entry 
a  segregated  character  so  distinctive  as  to  make  it  an  inde- 
pendent estate  created  by  and  fully  provided  for  in  the  pro- 
visions of  section  2306.    On  the  contrary,  its  existence,  as 
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well  as  the  modus  operandi  of  obtaining  the  grant  rest  ex- 
clusively upon  the  prior  provisions  of  the  homestead  law. 
Reference  must  be  had  to  the  original  enacting  part  of  the 
homestead  law  to  ascertain  the  beneficiaries  of  the  statute, 
the  limitations  of  the  estate  granted,  and  all  the  vital  and 
substantive  incidents  which  in  the  end  make  up  an  un- 
assailable legal  title.  Section  2306  removed  the  restrictive 
limitations  placed  in  the  original  act  in  behalf  of  a  limited 
class  of  persons,  but  by  so  doing  did  no  more  than  enlarge 
and  modify  the  original  estate  granted.  The  administrative 
features  of  the  homestead  law  remained  unimpaired ;  in  fact, 
the  court  in  discussing  the  case  of  Webster  v.  Luther  point- 
edly refers  to  the  prior  payment  of  all  lawful  fees  and  com- 
missions, and  nowhere  intimates  an  exception  in  this  respect. 
The  original  homestead  law  enacted  in  the  midst  of  war, 
as  originally  framed,  tended  to  embarrass  the  soldiers  absent 
in  the  Army  in  securing  the  full  benefit  of  its  terms.  Nu- 
merous provisions  subsequently  appeared  to  correct  this 
restriction  and  enlarge  the  privileges  because  of  the  service 
rendered  by  the  applicant  for  the  estate  to  his  country. 
The  acts  of  1872,  the  act  of  1873,  sections  2293  and  2306, 
Revised  Statutes,  all  attest  the  intended  drift  of  legisla- 
tive sentiment  toward  these  particular  citizens,  but  the  final 
result  was  in  the  last  analysis  simply  a  modification  of 
the  basic  estate  granted  by  the  original  homestead  act, 
brought  about  by  the  peculiar  conditions  of  the  time.  All 
this  is  pointed  out  with  emphasis  in  the  opinion  of  the  Su- 
preme Court  in  Webster  v.  Luther.  The  homestead  laws 
embraced  these  modified  changes  and,  in  so  far  as  admin- 
istrative action  is  concerned,  are  not  to  be  considered  as 
independent  enactments  unrelated  to  the  general  subject 
which  gave  rise  to  their  passage.  They  are  in  pari  materia, 
interdependent,  and  the  general  administrative  features  of 
the  original  act  apply  to  the  subsequent  modifications  in 
the  absence  of  an  express  provision  to  the  countrary.  Sec- 
tion 2306  extended  to  the  soldiers  the  right  to  obtain  the 
full  quota  of  lands  provided  for  in  the  original  act;  it 
removed  the  conditions  imposed  upon  said  grant  as  to  settle- 
ment and  cultivation,  but  nowhere  provided  in  express 
terms  for  the  payment  of  fees  and  commissions. 
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The  Land  Office  has  consistently  followed  a  construction 
in  harmony  with  this  opinion.  Fees  and  commissions  have 
uniformly  been  exacted  under  the  homestead  laws  for  sol- 
diers' additional  entries.  On  November  17,  1911,  in  an 
elaborate  opinion  in  response  to  an  application  of  the  claim- 
ant herein  for  a  refund  of  fees,  the  commissioner  reviewed 
the  whole  controversy,  setting  forth  the  entire  course  of  the 
office  in  reference  to  the  matter  from  its  inception.  The 
contemporaneous  construction  given  by  the  department  hav- 
ing jurisdiction  of  the  subject  matter  of  a  statute  suscepti- 
ble to  ambiguity  is  entitled  to  great  weight  and,  as  said 
by  the  Supreme  Court,  is  not  to  be  overruled  "  except  for 
cogent  reasons." 

We  are  of  the  opinion  that  where  a  general  law  provides 
in  detail  for  the  creation  of  a  privilege  and  the  fees  and 
commissions  incident  to  securing  the  same,  that  it  is  not 
to  be  inferred,  in  the  absence  of  an  express  intention  to  the 
contrary,  that  a  subsequent  modification  of  the  basic 
privilege,  which  depends  for  its  ascertainment  upon  the 
general  law,  is  intended  to  affect  the  lawful  charges  im- 
posed upon  the  applicant  by  the  prior  statute. 

It  is  ordered  by  the  court  that  the  petition  in  this  cause  be 
and  the  same  is  dismissed,  and  judgment  is  rendered  in 
favor  of  the  United  States  against  the  claimant  for  the 
cost  of  printing  the  record  in  this  cause  in  the  sum  of 
$18.64,  to  be  collected  by  the  clerk  as  provided  by  law.* 

Hat,  Judge,  Downiy,  Judge,  Babnbt,  Judge,  and  Camp- 
bell,  Chief  Justice,  concur. 


JENNIE  LATHKOP  RAND  v.  THE  UNITED  STATES. 

[No.  32970.    Decided  April  2,  1917.] 

n 

On  Plaintiffs  Motion. 

[Ante.  p.  72.] 

The  Reporters  statement  of  the  case : 

On  plaintiff's  motion  for  a  new  trial  and  for  amendment 
of  the  findings  of  fact  the  court  amends  the  findings  of  fact 
by  inserting  therein  an  additional  finding,  as  follows : 
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X.  On  December  30,  1913,  attorneys  Lyon  &  Lyon,  of 
Washington,  D.  C,  acting  for  and  in  behalf  of  the  adminis- 
trator de  bonis  non  cum  testamento  annexo  of  the  estate  of 
Edmund  Dwight,  deceased,  late  of  Boston,  Mass.,  filed  with 
the  Commissioner  of  Internal  Revenue  an  application  or 
claim  for  a  refund  of  taxes  paid  to  the  United  States  in  re- 
spect of  legacies  passing  under  the  will  of  said  decedent,  in- 
cluded in  which  was  the  tax  of  $3,026.69  here  in  question. 

This  claim  was  rejected  by  letter  of  the  Acting  Commis- 
sioner of  Internal  Revenue  on  March  28,  1914,  to  Lyon  & 
Lyon,  in  which  he  said : 

«  *  *  *  rpkjg  tex  wafi  p^j  Up0n  Uje  absolutely  vested 
interest  of  a  stranger  amounting  to  more  than  $25,000  and 
taxed  at  the  legal  rate  of  $7.50  per  $100,  and  accordingly, 
ander  the  decision  of  the  Supreme  Court  in  the  KnowTton 
and  Fidelity  Trust  cases,  all  this  tax  was  legally  due." 

On  the  same  day  the  same  acting  commissioner,  in  a  let- 
ter addressed  to  Newcomb  &  Frey,  as  "attorneys  for  the 
estate  of  Edmund  Dwight,"  of  which  firm  the  H.  T.  New- 
comb  who  filed  the  claim  set  out  in  Finding  IX  was  the  senior 
member,  disallowed  that  claim  in  the  same  language  as  that 
quoted  above. 

Mr.  H.  T.  Newcomb  for  the  plaintiff.  Messrs.  Morris  F. 
Frey  and  Charles  F.  Kincheloe  were  on  the  briefs. 

Mr.  Seth  Shepard,  jr.,  with  whom  was  Mr.  Assistant  At- 
torney General  Huston  Thompson  and  Mr.  H.  8.  Whitman, 
for  the  defendants. 

Downey,  Judge,  delivered  the  opinion  of  the  court: 

The  plaintiff  moves  for  a  new  trial  and  for  amendment 
of  the  findings  of  fact,  on  the  ground  that  the  judgment  of 
the  court  dismissing  the  claimant's  petition  was  for  causes 
which  operated  as  a  surprise.  With  and  as  a  part  of  the 
motion,  plaintiff's  counsel  now  submit  a  stipulation,  sup- 
ported by  affidavits,  with  reference  to  the  filing  of  a  claim 
with  the  Commissioner  of  Internal  Revenue  on  the  30th  of 
December,  1913,  by  attorneys  representing  the  administrator 
de  bonis  non  cum  testamento  annexo  of  the  estate  of  Ed- 
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mund  Dwight,  deceased,  and  ask  a  finding  showing  the 
filing  of  that  claim  and  the  action  of  the  Commissioner  of 
Internal  Revenue  thereon.  It  is  said,  in  effect,  that  plaintiff 
was  misled  by  the  fact  that  its  originally  submitted  request 
for  a  finding  that  a  claim  had  been  filed  and  disallowed  was 
indicated  by  defendant's  counsel  as  not  objected  to. 

Under  the  circumstances  the  court  has  concluded  that  the 
plaintiff  ought  to  have  the  benefit  of  a  finding  as  to  the 
filing  of  said  claim  by  the  administrator  de  bonis  non,  and 
the  stipulation  of  counsel,  with  supporting  affidavits,  is  ac- 
cepted as  sufficient  proof  of  the  fact,  though  it  does  not  bring 
before  us  the  claim  itself,  and  the  additional  finding,  num- 
bered X,  is  incorporated  in  the  findings  of  fact.  Counsel 
also  asks  that  the  findings  show  that  the  claim  set  up  in 
Finding  IX  was  considered  on  its  merits  and  rejected  on  the 
ground  that  the  tax  was  held  to  have  been  lawfully  and 
properly  collected.  We  have  met  this  request  by  a  para- 
graph in  the  additional  Finding  X,  showing  the  exact  terms 
in  which  the  claim  set  up  in  Finding  IX  was  disallowed. 
The  motion  for  amendments  of  the  findings  is  in  all  other 
respects  with  reference  to  matters  which  were  included  in 
the  original  request  for  findings,  and  which  have  already 
received  the  attention  of  the  court,  and  in  these  respects 
we  see  no  occasion  for  modifying  the  findings  as  made. 

In  the  opinion  of  the  court  the  filing  of  the  claim  by  the 
administrator  de  bonis  non  does  not,  under  the  facts  shown, 
furnish  any  better  basis  for  the  prosecution  of  this  action 
by  this  plaintiff  in  her  own  right  than  did  the  claim  filed 
by  the  New  England  Trust  Co.,  and  extended  discussion 
is  deemed  unnecessary.  Further,  it  would  seem  that  in 
fact  this  administrator,  when  this  claim  was  filed,  could 
have  had  no  right  to  the  money  had  the  Commissioner  of 
Internal  Revenue  found  that  the  tax  had  been  illegally 
assessed ;  no  authority  in  him  to  file  a  claim  for  this  plain- 
tiff is  shown,  and  he  was  in  no  legal  sense  her  fiduciary. 
The  peculiarity  is  now  noted  that  the  claim  to  this  money 
filed  by  the  New  England  Trust  Co.  and  set  up  in  Finding 
IX,  and  the  claim  by  the  administrator  de  bonis  non  of 
the  estate  of  Edmund  Dwight,  set  up  in  the  additional 
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Finding  X,  were  both  pending  before  the  Commissioner 
of  Internal  Revenue  at  the  same  time,  while  this  action 
is  by  neither  but  is  by  the  person  who  in  reality  paid  the 
lax,  as  shown  by  the  facts  found,  and  who  is  apparently 
the  only  person  entitled  to  its  recovery,  if  recovery  is  to  be 
had  at  all. 

The  findings  as  thus  amended  will  stand  as  the  findings 
of  fact  and  it  is  ordered  that  the  motion  for  new  trial  is 
overruled. 


MARYLAND  CASUALTY  COMPANY  v.  THE 

UNITED  STATES.* 

[No.  88191.    Decided  April  2,  1917.] 

On  Claimants  Motion. 

Stipulation*;  new  issues. — Where  the  parties  by  stipulation  have 
agreed  upon  findings  of  fact  and  the  court  has  rendered 
its  judgment  thereon,  the  court  will  not  consider  the  rais- 
ing of  new  issues  or  the  introduction  of  cumulative  evidence 
to  reinforce  a  party's  contention,  where  such  facts  were 
before  the  parties  at  the  time  the  stipulation  was  entered 
Into. 

The  Reporter's  statement  of  the  case: 

The  grounds  of  plaintiff's  motion  are  fully  set  forth  in 
the  opinion  of  the  court. 

Mr.  A.  R.  Serven  for  the  motion.  Serven  dk  Joyce  were 
on  the  briefs. 

Mr.  George  M.  Anderson,  with  whom  was  Mr.  Assistant 
Attorney  General  Huston  Thompson,  opposed. 

Booth,  Judge,  delivered  the  opinion  of  the  court: 

The  above  case  was  submitted  to  the  court  upon  agreed 
findings  of  fact.  The  statement  of  fact  subscribed  to  by  both 
the  claimant  company  and  the  defendants  covers  thirty-four 
pages  of  the  record  and  embraces  a  volume  of  figures,  intri- 

*  AnU,  p.  201. 
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cate,  involved,  and  difficult  to  correctly  understand  except 
by  those  especially  skilled  in  the  insurance  business.  Each 
item  contained  in  the  complete  return  made  by  the  company 
to  the  Commissioner  of  Internal  Revenue  was  supposed  to 
be  a  correct  duplication  of  said  return,  the  court  accepting 
the  same  as  true  upon  the  express  stipulation  of  the  parties. 
The  record  upon  its  face  radiated  an  amicability  between  the 
contending  parties  so  pronounced  that  we  were  at  one  time 
almost  convinced  that  the  case  was  a  moot  one.  The  judg- 
ment of  the  court  as  expressed  in  the  opinion  did  not  in  all 
respects  conclude  the  propositions  advanced  by  the  parties 
and  left  the  court  in  a  position  where,  from  the  agreed  find- 
ings, it  could  not  enter  a  final  judgment.  In  order  to  facili- 
tate the  disposition  of  the  case,  and  in  view  of  the  expressed 
harmony  between  the  parties  as  to  their  differences,  we  con- 
fidently believed  that  the  proper  course  to  pursue  was  to 
remand  the  case  for  a  statement  of  amounts  due  under  the 
opinion  of  the  court.  In  response  to  this  order  of  remand 
we  are  met  with  a  motion  to  amend  the  findings  and  wide 
divergence  of  opinion  respecting  the  sums  due.  Taking  up 
the  motion  to  amend  first,  we  find  the  claimant  company 
now  contends  that  certain  amounts  were  omitted  in  Findings 
I,  II,  and  III,  not  through  any  carelessness  of  claimant's 
counsel,  but  apparently  caused  by  the  neglect  or  stupidity  of 
the  printer  employed  to  do  its  printing.  It  is  not  alleged 
with  absolute  certainty  that  this  is  the  true  situation  as  to  all 
the  items  omitted,  but  is  asserted  as  an  impression  that  the 
figures  now  asked  for  were  inserted  in  the  printer's  proof 
returned  by  claimant's  attorney  to  the  printer,  and  by  the 
latter  omitted  from  the  final  impression.  The  motion  to 
amend  is  not  supported  by  an  affidavit  and  does  not  other- 
wise comply  with  the  rules.  Inasmuch  as  the  omission  of 
some  of  the  figures  now  claimed  evoked  comment  by  the 
court  in  its  opinion,  being  treated  as  accurate  and  certain, 
we  do  not  feel  disposed  at  present  to  grant  the  motion. 

The  amendment  requested  disturbs  a  stipulation  solemnly 
made  between  the  representative  of  the  claimant  company 
and  the  defendants,  and  while  it  may  not  disturb  in  any 
important  particular  the  judgment  of  the  court  as  expressed 
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in  the  written  opinion,  it  is  incompatible  with  the  stipula- 
tions of  fact  upon  which  the  court  considered  the  case  to 
permit  the  findings  to  be  varied  at  this  time.  The  facts  now 
asked  to  be  put  into  the  findings  were  directly  before  the 
parties  at  the  time  the  stipulation  was  entered  into,  and  if 
deemed  important  they  should  have  been  included  then.  It 
is  too  late  after  the  court  has  decided  the  case  upon  the 
record  as  submitted  herein  to  raise  a  new  issue  or  reinforce 
by  the  introduction  of  new  facts  a  contention  made  upon 
the  facts  as  agreed  to  by  the  parties.  Litigation  under  these 
circumstances  would  never  be  concluded  and  the  court  re- 
main always  under  a  trembling  uncertainty  as  to  the  finality 
of  its  judgments. 

The  amendment  asked  as  to  Finding  IV  embraces  an  in- 
advertence not  easily  .excused.  The  most  consequential  issue 
presented  by  the  record  involved  the  question  of  making 
amended  returns  to  the  commissioner  upon  the  written  or 
cash  basis  in  so  far  as  premiums  for  insurance  were  con- 
cerned. The  claimant  company  in  an  elaborate  and  abl 
brief  contended  vigorously  for  a  return  predicated  upon  the 
amount  of  premiums  received  by  the  company  in  cash  dur- 
ing the  calendar  year.  The  defendants  as  vigorously  con- 
tested the  issue,  and  in  so  doing  developed,  by  oral  testi- 
mony as  well  as  by  repeated  assertions  in  the  written  brief, 
that  in  the  event  of  the  court  sustaining  the  claimant's  con- 
tention the  record  did  not  disclose  the  full  amount  of  cash 
premiums  received  by  the  company  during  the  calendar 
year.  This  defense  was  predicated  upon  the  fact  that  the 
claimant  company  under  agreement  with  its  local  agencies 
did  not  require  the  agents  to  report  the  cash  premiums  col- 
lected by  them  to  the  home  office  for  60  days  after  their  col- 
lection. 

Finding  IX  of  the  agreed  findings  disclosed  the  situation 
and  contained  the  facts  upon  which  the  court  acted.  It  is 
obvious  that  under  this  system  of  accounting  the  cash 
received  by  local  agents  for  the  last  two  months  of  the 
calendar  year  was  not  reported  by  the  company  in  its  yearly 
returns  to  the  commissioner.  In  view  of  this  situation  it 
is  quite  illogical  to  now  assert  that  because  the  court  held 
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that  all  the  cash  received,  either  by  the  company  at  its  home 
office  or  in  the  hands  of  its  agents,  during  each  of  the  12 
months  of  the  calendar  year  is  distinctly  erroneous  because 
the  court  at  the  time  of  the  decision  did  not  have  before  it 
a  copy  of  the  written  contracts  the  company  made  with  its 
local  agencies.  It  is  not  always  difficult  to  amend  a  record 
after  the  court  has  delivered  its  opinion,  and  it  not  infre- 
quently occurs  that  the  holding  of  the  court  suggests  amend- 
ments to  findings,  when  in  the  interest  of  justice  and  the 
expedition  of  cases  it  ought  to  have  been  brought  in  in  the 
first  instance.  Notwithstanding  what  has  been  said,  we 
would  insert  the  proffered  contract  if  in  our  view  of  the 
case  it  was  material.  The  evidence  is  merely  cumulative 
and  it  in  nowise  simplifies  the  issue  or  contributes  toward 
its  proper  solution.  The  facts  as  agreed  to  in  Finding  IX 
state  the  situation,  and  the  court  is  of  the  opinion  that  a 
private  contract  between  this  claimant  company  and  one 
of  its  agents  can  not  be  availed  of  to  change  the  rule  as  laid 
down  by  the  Congress  in  the  taxing  statutes.  The  whole 
controversy  is  covered  in  the  opinion  of  the  court,  and  the 
facts  are  sufficiently  stated  to  fully  meet  the  issues. 

The  case  will  be  remanded  to  the  general  docket  for  one 
purpose  and  one  only :  To  show  on  or  before  the  expiration 
of  the  time  mentioned  in  this  order  all  sums  of  money  col- 
lected as  premiums  upon  insurance  at  either  the  home  office 
of  the  company  or  in  the  hands  of  its  agents  for  the  full 
12  months  of  each  of  the  calendar  years  1909,  1910,  1911, 
1912,  and  1913.  This  proof  must  disclose  the  total  receipts 
in  cash  for  premiums  upon  insurance  for  each  of  the  above 
years  in  accord  with  the  opinion  of  the  court.  Ninety  days 
from  April  2,  1917,  will  be  allowed  for  this  purpose,  after 
which  date  the  final  judgment  in  the  case  will  be  awarded 
without  further  argument  or  motions  herein.  It  is  so 
ordered. 
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ROBERT  A.  LAUGHLIN  v.  THE  UNITED  STATES. 

[No.  83,692.    Decided  April  2,  1917.] 

*  On  the  Proof*. 

Preemption  entry;  excess  charges. — This  Is  a  suit  under  the  act  of 
March  26,  1908,  35  Stat,  48,  for  the  repayment  of  an  alleged 
excess  charge  exacted  upon  an  entry  made  by  plaintiff  upon 
land  granted  to  a  railroad  company  by  the  act  of  July  2, 
1864,  13  Stat.,  365,  and  subsequently  forfeited  by  the  act 
of  September  29,  1890,  26  Stat,  496,  for  failure  of  the  com- 
pany to  comply  with  the  conditions  of  the  grant. 

Preemption  entry;  statutory  construction. — An  odd-numbered  section 
embraced  In  the  grant  of  public  lands  to  a  railroad  preempted 
by  an  entryman  subsequent  to  the  filing  of  the  railroad's  map 
of  general  route,  but  prior  to  its  map  of  definite  location, 
was  open  to  preemption  entry  under  the  public-land  laws. 

The  Reporter9*  statement  of  the  case: 

Mr.  F.  W.  Clements  for  the  plaintiff.  Mr.  WUliam  R. 
Andrews  was  on  the  briefs. 

Mr.  William  F.  Noma,  with  whom  was  Mr.  Assistant 
Attorney  General  Huston  Thompson,  for  the  defendants. 

In  his  opinion  denying  claimant's  application  for  repay- 
ment the  Assistant  Secretary,  after  setting  forth  the  facts  of 
the  case,  proceeds  to  state : 

"  It  is  earnestly  insisted  that  as  no  map  of  definite  location 
was  filed,  the  road  never  constructed,  and  the  grant  for- 
feited, the  land  never  was  within  the  grant  to  the  railroad 
company,  and  that  therefore  the  price  of  the  land  should 
have  been  minimum  instead  of  double  minimum." 

Reference  is  then  made  to  the  department's  prior  decisions 
in  the  cases  of  James  S.  EUiot  (25  L.  D.,  309)  and  WUliam 
F.  Brown  (85  L.  D.,  177).     (P.  7.) 

In  the  last-mentioned  case,  decided  in  1906,  the  Secretary 
held  that — 

"  Where  a  tract  of  land  was  at  the  date  of  entry  and  pur- 
chase thereof  within  the  limits  of  the  withdrawal  upon  the 
map  of  general  route  of  a  railroad^  and  properly  rated  as 
double-minimum  land,  and  the  portion  of  the  grant  within 
which  the  tract  is  situated  was  subsequently  forfeited  and 
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the  price  of  lands  therein  reduced  to  one  dollar  and  twenty- 
five  cents  per  acre,  there  is  no  authority,  under  section  two 
of  the  act  of  June  16,  1880,  for  allowing  repayment  of  the 
amount  paid  for  the  land  in  excess  of  one  dollar  and  twenty- 
five  cents  per  acre." 

The  reasoning  of  the  Secretary,  as  well  as  his  conclusion, 
applies  to  the  case  at  bar,  the  conditions  being  similar,  as 
stated  in  the  opinion: 

44  The  tract  embraced  in  Brown's  entry  was,  at  the  date  of 
his  purchase,  within  the  limits  of  the  withdrawal  upon 
the  map  of  general  route  of  the  Northern  Pacific  Railroad 
between  Wallula,  Wash.,  and  Portland*  Oreg.,  via  the  valley 
of  the  Columbia  River.  The  grant  tor  said  railroad  was 
made  by  the  act  of  July  2,  1864,  13  Stat.,  365,  and  the  map 
of  general  route  was  filed  by  the  company  August  13,  1870. 
The  line  was  never  definitely  located  opposite  the  tract  in 
question,  but  by  section  6  of  the  granting  act  it  was  provided 
tnat 4  the  reserved  alternate  sections  shall  not  be  sold  by  the 
Government  at  a  price  less  than  two  dollars  and  fifty  cents 
per  acre  when  offered  for  sale,'  thus  increasing  the  price  of 
the  even-numbered  sections  in  the  limits  upon  the  map  of 
general  route.  The  portion  of  the  road  opposite  the  tract  in 
question  was  never  constructed,  and  by  section  4  of  the  act 
of  March  2,  1889,  25  Stat.,  854,  it  was  provided: 

44  4  That  the  price  of  all  sections  and  parts  of  sections  of  the 

public  lands  within  the  limits  of  the  portions  of  the  several 

grants  of  lands  to  aid  in  the  construction  of  railroads  which 
ave  been  heretofore  and  which  may  hereafter  be  forfeited, 
which  were  by  the  act  making  such  grants  or  have  since  been 
increased  to  the  double-minimum  price,  and  also  of  all  lands 
within  the  limits  of  any  such  railroad  grant,  but  not  em- 
braced in  such  grant,  lying  adjacent  to  and  coterminous  with 
the  portions  of  the  line  of  any  such  railroad  which  shall 
not  be  completed  at  the  date  of  this  act,  is  hereby  fixed  at  one 
dollar  and  twenty-five  cents  per  acre.' 

"  Thus  the  price  of  even-numbered  sections  was  by  said 
act  of  1889  reduced  to  one  dollar  and  twenty-five  cents  per 
acre.  The  grant  to  the  Northern  Pacific  Railroad  in  ques- 
tion was  forfeited  by  the  act  of  September  29, 1890, 26  Stat., 
496.  But  at  the  time  Brown  made  his  cash  entry,  to  wit, 
March  28,  1884,  the  price  of  the  land  had  not  been  reduced 
nor  had  the  grant  to  the  railroad  company  been  forfeited ; 
hence,  the  land  was  properly  rated  at  two  dollars  and  fifty 
cents  per  acre  (p.  178).  * 
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As  stated  by  the  Supreme  Court  in  Medbury  v.  United 
States,  173  U.  S.,  492 : 

"Here  no  mistake  whatever  has  been  made.  The  lands 
were  within  the  limits  of  the  land  grant  at  the  time  of  the 
entry,  and  so  remained  for  many  years  and  up  to  the  time  of 
the  act  of  forfeiture  by  Congress." 

As  stated  by  the  Commissioner  of  the  General  Land  Office 
in  his  letter  to  the  Secretary  of  May  11,  1916,  setting  forth 
the  facts  of  the  pending  case  and  referring  to  claimant's  con- 
tention that  the  Northern  Pacific  Railroad  Company  failed 
to  file  a  map  of  definite  location,  and  that  this  portion  of  the 
grant  was  forfeited,  and  that  there  was  no  authority  for 
the  withdrawal  from  entry  of  the  lands  designated  in  the 
map  of  general  route,  and  no  authority  for  raisinig  the  price 
of  the  lands  falling  within  the  forfeited  limits  of  the  grant 
to  the  company — 

"  This  plea  is  not  a  novel  one,  the  precise  question  having 
been  before  the  department  many  times  before  as  will  more 
fullv  appear  by  referring  to  decision  dated  September  26, 
1906,  in  the  case  of  William  F.  Brown,  35  L.  D.,  177,  and 
the  decisions  referred  to  therein.  The  lands  herein  involved 
are  in  every  respect  similarly  situated  to  the  tracts  there 
under  consideration.  It  will  be  noted  that  the  decision  in 
the  Brown  case  was  rendered  subsequent  to  the  cited  de- 
cision, 177  U.  S.,  28,  as  well  as  to  the  decision  dated  Janu- 
ary 26,  1903,  in  the  case  of  Nelson  v.  Northern  Pacific  Rail- 
way Company,  188  U.  S.,  108,  wherein  it  was  held  that  the 
railroad  company  acquired  no  vested  interest  in  the  granted 
lands  prior  to  definite  location." 

Booth,  Judge,  reviewing  the  facts  found  to  be  established, 
delivered  the  opinion  of  the  court : 

This  is  a  suit  under  section  2  of  the  act  of  March  26, 
1908,  35  Stat.  L.,  48,  for  the  repayment  of  an  alleged  excess 
charge  exacted  of  the  plaintiff  at  the  time  he  made  a  pre- 
emption entry  under  the  general  land  laws  of  the  United 
States. 

The  act  of  1908  provides  as  follows : 

"  Section  1.  That  where  purchase  moneys  and  commis- 
sions paid  under  any  public-land  law  have  been  or  shall 
hereafter  be  covered  into  the  Treasury  of  the  United  States 
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under  any  application  to  make  any  filing,  location,  selection, 
entry,  or  proof,  such  purchase  moneys  and  commissions  shall 
be  repaid  to  the  person  who  made  such  application,  entry, 
or  proof,  or  to  his  legal  representatives,  in  all  cases  where 
sucn  application,  entry,  or  proof  has  been  or  shall  hereafter 
be  rejected,  and  neither  such  applicant  nor  his  legal  repre- 
sentatives shall  have  been  guilty  of  any  fraud  or  attempted 
fraud  in  connection  with  such  application. 

"Sec*  2.  That  in  all  cases  wnere  it  shall  appear  to  the 
satisfaction  of  the  Secretary  of  the  Interior  that  any  person 
has  heretofore  or  shall  hereafter  make  any  payments  to  the 
United  States  under  the  public-land  laws  in  excess  of  the 
amount  he  was  lawfully  required  to  pay  under  such  laws, 
such  excess  shall  be  repaid  to  such  person  or  to  his  legal 
representatives. 

"Sec.  3.  That  when  the  Commissioner  of  the  General 
Land  Office  shall  ascertain  the  amount  of  any  excess  moneys, 
purchase  moneys,  or  commissions  in  any  case  where  repay- 
ment is  authorized  by  this  statute,  the  Secretary  of  the  Inte- 
rior shall  at  once  certify  such  amounts  to  the  Secretary  of 
the  Treasury,  who  is  hereby  authorized  and  directed  to  make 
repayment  of  all  amounts  so  certified  out  of  any  moneys  not 
otherwise  appropriated  and  issue  his  warrant  in  settlement 
thereof." 

The  issue  is  more  clearly  discernible  from  a  sequential 
statement  of  the  agreed  facts  and  the  history  of  the  case  in 
its  passage  through  the  Land  Office. 

The  plaintiff's  original  entry  was  made  on  November  20, 
1878,  in  the  land  office  at  The  Dalles,  Oreg.  The  purchase 
embraced  a  hundred-and-sixty-acre  tract  composed  of  two 
eighties  in  separate  quarters  of  an  odd-numbered  section, 
for  which  the  land  office  officials  fixed  a  price  of  $400,  or 
$2.50  per  acre,  under  the  preemption  laws.  All  of  the  above 
land  was  part  of  an  odd-numbered  section  included  in  the 
grant  of  public  lands  to  the  Northern  Pacific  Eailroad  Co. 
by  the  act  of  July  2,  1864,  13  Stat.  L.,  365.  The  Northern 
Pacific  Railroad  Co.  at  the  time  of  the  grant  contemplated 
the  building  of  a  line  of  road  between  Walla  Walla,  Wash., 
and  Portland,  Oreg.,  and  to  this  end  accepted  the  foregoing 
grant,  filed  in  the  land  office  in  the  year  1870  what  is  fa- 
miliarly known  as  its  map  or  line  of  general  route,  where- 
upon the  commissioner  withdrew,  by  proper  executive  order, 
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dated  February  14,  1872,  all  the  lands  embraced  within  the 
railroad  grant  from  public  entry.  The  railroad  company 
subsequently  abandoned  the  route,  never  filed  a  map  of  defi- 
nite location^  never  constructed  any  portion  of  the  projected 
line,  and  the  Congress  of  the  United  States,  by  the  act  of 
September  29,  1890,  26  Stat.  L.,  496,  forfeited  the  grant. 
It  is  not  denied  that  said  proposed  line,  as  shown  by  the 
map  of  general  route,  is  coterminous  with  the  land  here  in 
controversy,  nor  that  the  plaintiff  did  not  in  good  faith 
make  the  entry  and  was  fully  qualified  to  do  so.  The  plain- 
tiff applied  to  the  Secretary  of  the  Interior  for  a  refund  of 
$200,  or  $1.25  an  acre,  under  the  act  of  March  26,  1908,  in- 
sisting that,  under  the  law,  the  land  was  public,  subject  to 
preemption  entry,  and  that  he  had  been  illegally  charged 
this  excess  amount.  The  Secretary  denied  the  application 
on  June  16,  1918,  predicating  his  denial  upon  a  clear  mis- 
apprehension of  the  true  state  of  facts,  for,  in  the  course  of 
the  decision,  it  appears  that  the  department  treated  the  entry 
as  one  made  within  the  primary  or  place  limits  of  the  grant 
to  the  railroad  company  ascertained  from  the  map  of  defi- 
nite location  filed  by  the  company. 

The  plaintiff  then  began  suit  in  this  court  on  the  claim  as 
erroneously  prosecuted  before  the  department,  subsequently 
dismissing  the  same  when  the  error  of  fact  was  discovered. 
A  second  application  was  then  made  to  the  department  for 
repayment,  in  which  claim  it  was  positively  shown  that  no 
map  of  definite  location  was  ever  filed  by  the  railroad  com- 
pany, and  notwithstanding  this  undisputed  fact  the  depart- 
ment again  refused  a  repayment  on  July  22,  1916,  saying  in 
part  as  follows : 

"  The  contentions  of  the  applicant  are  foreclosed  against 
him  by  the  departments^  prior  decisions  in  the  cases  of 
Jesse  S.  Elliott  (25  L.  D.,  309)  and  William  F.  Brown  (35 
L.  D.,  177)  and  the  department  does  not  feel  warranted  in 
disturbing  such  long-established  rule  of  adjudication." 

Thus  it  appears  that  the  plaintiff  was  again  compelled  to 
resort  to  this  court  for  an  adjudication  of  his  claim.  The 
long-continued  and  consistent  construction  given  to  an  am- 
biguous statute  by   the   department   of  the   Government 


52C.au.]  Laugiilin  v.  U.  S.  297 

Opinio*    or    tk«    Coirt. 

charged  with  its  administration  is  not  to  be  overruled  "  ex- 
cept for  cogent  reasons."  This  principle  of  law  is  notoriously 
fundamental,  but  it  can  not  be  invoked  in  cases  where  a  de- 
cision of  the  Supreme  Court  subsequently  interposes  and 
points  out  with  precision  the  error  of  the  same,  especially  so 
where  it  appears  that  the  Congress  recognized  by  the  passage 
of  remedial  legislation  the  rights  of  claimants  to  prefer 
claims  for  illegal  exactions  subsequent  to  said  decisions. 

The  plaintiff  is  entitled  now  and  was  entitled  before  the 
department  to  have  his  case  adjudicated  under  the  existing 
status  of  the  law.  He  can  not  be  legally  foreclosed  by  ref- 
erence to  decisions  without  present  applicability  or  by  an  ap- 
parent hesitancy  to  disturb  rulings  which  upon  reexamina- 
tion possess  no  greater  legal  efficacy  than  age.  As  a  matter 
of  fact  the  decisions  referred  to  are  wholly  inapplicable  to 
the  present  issue.  In  the  Elliott  case  repayment  was  applied 
for  under  the  repayment  act  of  June  "16,  1880,  the  decision 
was  rendered  in  October,  1897,  and  was  clearly  erroneous  by 
the  subsequent  decision  of  the  Supreme  Court  in  Nelson  v. 
Northern  Pacific  Railway,  188  U.  S.,  108.  The  Brown  case 
followed  the  Elliott  case,  the  decision  being  announced  in 
September,  1906;  again  the  act  of  June  16,  1880,  was  in- 
volved, and  the  land  office  very  properly  followed  the  de- 
cision of  the  Supreme  Court  in  Medbury  v.  United  States, 
173  XT.  S.,  492.  The  plaintiff  herein  preferred  his  claim 
under  the  act  of  1908,  a  statute  broader  and  much  more  com- 
prehensive in  its  terms,  a  repayment  act  designed  to  afford 
relief  to  claimants,  wherein  it  appears  that  any  payment  in 
excess  of  the  amount  lawfully  required  shall  be  refunded. 

The  case  presents  the  single  issue,  Was  the  land  entered 
subject  to  entry  under  the  preemption  laws  in  the  face  of  the 
grant  of  the  same  lands  to  the  railroad  company  ?  If  so,  the 
legal  charge  was  one  dollar  and  a  quarter  per  acre.  It  is,  of 
course,  quite  evident  that  if  by  filing  the  map  of  general 
route  the  railroad  company  acquired  the  full  extent  of  its 
grant,  each  alternate  odd  section  for  twenty  miles  on  each 
side  of  its  proposed  line,  then  the  land  entered  by  the  plaintiff 
belonged  to  the  company  and  the  entry  should  not  have  been 
received  at  all,  for  it  was  not  made  until  1878  and  the  map 
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was  filed  in  1870;  keeping  in  mind  that  in  any  event  the 
plaintiff's  entry  was  part  of  an  odd  numbered  section  and 
not  embraced  within  the  even  numbered  sections  reserved  by 
the  Government,  which  under  th*  law  could  not  be  disposed 
of  for  less  than  two  dollars  and  fifty  cents  per  acre. 

In  the  case  of  Nelson  v.  Northern  Pacific  Railway,  supra, 
decided  January  26, 1903,  the  Supreme  Court  had  under  re- 
view the  granting  act  of  July  2, 1864.  In  an  exceedingly  com- 
plete and  exhaustive  opinion,  Mr.  Justice  Harlan  went  into 
the  very  phase  of  the  controversy  presented  by  this  record; 
in  fact,  the  case  as  there  decided  was  presented  to  the  court 
from  a  much  more  favorable  attitude,  in  so  far  as  the  Govern- 
ment is  now  concerned,  than  the  present  one.  The  facts  dis- 
closed that  the  entryman  made  his  entry  subsequent  to  the 
filing  by  the  company  of  its  map  of  general  route  but  prior  to 
its  one  of  definite  location,  and  the  court  held  that  he  could 
not  be  divested  of  his 'legal  title  to  the  land  entered,  notwith- 
standing the  company  completed  its  line  and  otherwise  oc- 
cupied the  grant.    The  court  said : 

"  It  results  that  the  railroad  company  did  not  acquire  any 
vested  interest  in  the  land  here  in  dispute  in  virtue  of  its  map 
of  general  route  or  the  withdrawal  order  based  on  such  map ; 
ana  if  such  map  was  not  '  free  from  preemption  or  other 
claims  or  rights,^ or  was  *  occupied  by  homestead  settlers'  at 
the  date  of  definite  location  on  December  8,  1884,  it  did  not 
pass  by  the  grant  of  1864." 

The  lands  here  in  question  were  under  the  foregoing  de- 
cision public  lands  and  open  to  entry  under  the  public  land 
laws  up  to  the  date  of  the  filing  by  the  railroad  company  of 
its  map  of  definite  location.  As  concisely  stated  in  the  Nelson 
case,  "  until  definite  location  the  land  covered  by  the  map  of 
general  route  was  a  '  float ';  that  is,  at  large.9' 

Judgment  will  be  awarded  the  plaintiff  for  $200.  It  is  so 
ordered. 

Hat,  Judge;  Downey,  Judge;  Barney,  Judge,  and  Camp- 
bell, Chief  Justice,  concur. 
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LOUISVILLE  &  NASHVILLE  RAILROAD  COM- 
PANY* v.  THE  UNITED  STATES. 

£No.  31277.    Decided  April  2,  1917.] 

On  Claimant's  Motion. 

New  trial;  new  contentions. — Where  a  railroad  originally  bases  its 
claim  upon  the  contention  that  the  United  States  was  not 
entitled  to  a  party  rate  because  it  did  not  pay  cash,  it  can  not 
subsequently  waive  this  contention  and  sue  upon  the  basis 
of  the  "  Washington  adjustment  rate,"  nor  can  an  error  of 
counsel  as  to  the  issue  presented  for  the  determination  of 
the  court  furnish  ground  for  a  new  trial. 

The  Reporters  statement  of  the  case : 

Mr.  F.  Carter  Pope  and  Carter  dk  Ash  ford  for  the  motion. 

Messrs.  Horace  S.  Whitman  and  William  F.  Norris,  with 
whom  was  Mr.  Assistant  Attorney  General  duston  Thomp- 
son^ opposed. 

Per  Curiam: 

The  plaintiff  moves  for  a  new  trial  and  assigns  error  of 
fact  in  that  (1)  as  to  the  movement  referred  to  in  Finding 
III  the  court  did  not  find  that  it  "  rendered  its  bills  at  the 
rate  of  $4.90  per  capita  in  accordance  with  Washington 
adjustment  agreement;  (2)  in  stating,  in  Finding  IV,  that 
the  accounting  officers,  in  making  settlement  for  such 
transportation,  "  adopted  said  party  rates  as  a  proper  basis 
therefor." 

Finding  III  is  said  to  be  "absolutely  correct "  with  the 
exception  of  the  fact  that  the  court  "  overlooked  "  the  fact 
that  the  bills  were  rendered  in  accordance  with  Washington 
adjustment  agreement.  The  plaintiff's  error  is  in  assum- 
ing that  the  court  overlooked  anything  in  connection  with 
this  case. 

The  sole  basis,  apparently,  of  the  plaintiff's  contention 
with  reference  to  the  application  of  the  Washington  ad- 
justment to  this  movement  is  found  in  a  report  from  the 
office  of  the  Auditor  for  the  War  Department  and  in  a 
document  headed  "Clerk's  statement  of  settlement"  and 

•Ante,   p.   259. 
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signed  with  the  name  of  a  clerk  in  that  office.    In  this 
statement,  with  reference  to  these  movements,  it  is  said : 

"Bills  No.  2438-2480  and  2693  cover  service  between 
Pensacola,  Fla.,  and  New  Orleans,  La.,  payment  for  which 
the  company  claims  on  basis  of  two  (2#)  cents  per  mile  net 
in  accordance  with  Washington  adjustment  agreement. 
Settlement  is  made  on  party-rate  basis  two  cents  per  mile 
per  capita  authorized  in  L.  and  N.  Circular  No.  5425,  effec- 
tive June  4,  1908,  subject  to  land-grant  deduction  of 
8.775%  net  (total  miles  245,  land-grant  miles  43)." 

This  statement  with  reference  to  the  basis  of  the  plain- 
tiff's claim  can  not  be  regarded  as  weighty,  since  it  is  in 
conflict  with  the  plaintiff's  theory  elsewhere  presented  with 
reference  to  these  movements,  is  susceptible  of  explanation, 
and  is  not  sustained  by  the  bills  themselves.  An  explana- 
tion is  found,  in  the  first  place,  in  the  fact  that  for  the  dis- 
tance involved  in  these  movements  the  mileage  rate  under 
the  plaintiff's  party-rate  tariff  and  under  the  Washington 
adjustment  agreement  was  the  same,  namely,  2  cents  per 
mile.  The  statement  of  the  clerk  is  not  verified  by  the 
bills  themselves,  since  the  bills  themselves  do  not  claim 
payment  under  the  Washington  adjustment.  The  move- 
ments were  billed  simply  at  $4.90  per  capita.  It  is  further 
important  to  note  in  this  connection  that  in  its  amended 
petition  with  reference  to  these  movements  the  plaintiff 
says: 

"To  these  movements  petitioner,  by  its  proper  officers, 
agreed  that  the  party-rate  tariffs,  described  in  paragraph 
III  hereinbefore^  should  apply,  and  its  bills  against  the 
United  States  with  respect  thereto  were  computed  at  the 
rates  so  fixed." 

Paragraph  III  referred  to  is  as  follows : 

"At  the  times  hereinafter  stated  there  were  in  effect  on 
petitioner's  said  lines  tariffs  of  special  rates  applicable  to 
passengers  in  parties  of  ten  or  more  traveling  on  private 
account.  A  general  basis,  subject  to  exceptions  stated,  was 
fixed  by  said  tariffs  of  two  (2)  cents  per  mile  for  each 
passenger." 

In  plaintiff's  amended  request  for  findings  of  fact  with 

reference  to  these  movements  is  the  following : 

4*  To  these  movements  the  claimant,  by  its  proper  officers, 
agreed  that  the  party-rate  tariff  described  in  paragraph 
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Ill  hereinbefore  should  apply,  and  its  bills  against  the 
United  States  with  respect  thereto  were  computed  at  the 
rates  so  fixed;  but  in  the  payments  made  for  said  move- 
ments the  accounting  officers  of  the  United  States  de- 
ducted, with  respect  to  each  passenger  carried,  fifty  (50) 
per  cent  of  so  much  of  the  rate  as  accrued  on  said  land- 
aided  part  of  the  route.  Amount  of  the  deductions  so 
made  was  $199.09." 

In  a  stipulation  filed  in  this  case  is  the  following  para- 
graph: 

"That  in  the  year  1909  claimant  railroad  company 
transported  five  bodies  of  United  States  troops  between 
New  Orleans,  in  the  State  of  Louisiana,  and  Pensacola,  in 
the  State  of  Florida,  on  transportation  requests  specifying 
a  special  rate  of  $4.90  per  capita;  that  said  claimant  rail- 
road company  presented  its  oills  for  said  transportation 
at  said  rate,  which  was  the  Washington  adjustment  rate. 
In  making  settlement  for  said  transportation  the  account- 
ing officers  of  the  United  States  applied  Louisville  &  Nash- 
ville Railroad  Company's  Circular  No.  6425,  copy  of  which 
is  attached  hereto  as  above  stated,  and  made  a  land-grant 
deduction  for  42  miles  of  the  whole  distance,  that  being 
the  number  of  miles  of  land-grant  road  between  said 
terminals,  amounting,  for  said  five  movements,  to  $199.09." 

If  there  is  any  significance  in  any  of  the  phraseology 
used  in  this  paragraph  of  the  stipulation  it  can  be  found 
only  in  the  words  "  which  was  the  Washington  adjustment 
rate."  That  is  a  statement  of  a  fact  which  is  true,  but  that 
fact. is  equally  true  with  reference  to  plaintiffs  party  rate 
tariffs  set  up  in  Circular  No.  5425,  and  the  words  can  not  be 
given  more  meaning  than  the  facts  justify.  It  is  not  said 
here  or  otherwise  shown  that  the  company  made  its  claim 
under  the  Washington  adjustment.  ^In  paragraph  1  of  said 
stipulation,  carrying  into  the  record  certain  tariffs  applica- 
ble to  the  various  movements  involved  in  this  suit,  is  included 
"  and  also,  Louisville  &  Nashville  Railroad  Co.  Circular  No. 
5425,  providing  local  and  joint  passenger  tariff  one-way 
party  fares,  effective  June  4, 1908." 

In  the  plaintiff's  supplemental  brief  it  is  said : 

"The  facts  agreed  upon  in  the  third  paragraph  of  the 
stipulation  justify  the  finding  by  the  court  in  the  identical 
language  used  in  the  amended  request,  page  134.    The  ques- 
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tion  of  allowance  in  the  judgment  rests  upon  the  determina- 
tion of  the  proposition  of  whether  or  not  the  Government 
is  entitled  to  party  rates"    [Italic  ours.] 

The  amended  request  on  page  134,  referred  to,  is  the  re- 
quest quoted  from  above,  wherein  the  court  is  requested  to 
find  that  to  these  movements  the  claimant  by  its  proper 
officers  agreed  that  the  party  rate  tariffs  described  in  Para- 
graph III,  hereinbefore,  should  apply.  It  is  further  stated 
in  plaintiff's  supplemental  brief : 

"  Referring  now  to  the  claimant's  amended  request,  page 
133,  and  the  defendant's  objections,  pages  141-142,  the  agree- 
ment, paragraph  1,  admits  Louisville  &  Nashville  Circular 
No.  5425  as  evidence  in  the  case.  This  circular,  which  be- 
came effective  June  4,  1908,  shows  that  party  rates  on  the 
basis  of  2  cents  a  mile  were  extended  to  parties  of  ten  or 
more. 

"These  were  not,  we  contend,  open  to  the  Government 
for  the  reason  that  the  Government  did  not  pay  cash.  This 
question,  we  insist,  is  res  judicata?'*    [Italics  ours.] 

This  paragraph  from  the  defendant's  brief  refers  specifi- 
cally to  the  plaintiff's  Circular  No.  5425.  This  reference  to  its 
amended  request,  on  page  133,  is  to  the  request  quoted  above 
to  the  effect  that  there  were  in  effect  on  claimant's  lines 
tariffs  applicable  to  passengers  in  parties  of  10  or  more 
"traveling  on  private  account."  The  defendant's  objection 
to  that  finding  was  to  the  words  quoted,  "  traveling  on  pri- 
vate account."  Tariff  5425  in  the  record  contains  no  such 
limitations,  it  contains  no  stipulation  with  reference  to  pay- 
ment of  cash,  but  is  a  straight  party  rate  tariff  prescribing 
a  rate  of  2  cents  per  mile. 

In  the  face  of  these  facts  and  the  former  contentions  of 
counsel  it  seems  useless  to  indulge  in  any  argument.  Coun- 
sel's case  was  clearly  predicated  upon  the  party  rate  tariff,, 
extended  by  Circular  No.  5425.  He  stated  specifically  that 
"  the  question  *  *  *  rfests  upon  the  determination  of  the 
proposition  of  whether  or  not  the  Government  is  entitled 
to  party  rates,"  coupled  with  the  contention  that  "these 
(the  party  rates  set  up  in  Circular  5425)  were  not,  we  con- 
tend, open  to  the  Government  for  the  reason  that  the  Gov- 
ernment did  not  pay  cash."    The  plaintiff's  theory  was  thus 
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so  clearly  defined  that  to  permit  the  amendment  of  the  find- 
ing as  requested  as  the  basis  for  the  plaintiff's  now  presented 
theory  is  to  reopen  the  case  for  the  sole  apparent  purpose  of 
permitting  a  complete  change  in  the  plaintiff's  theory  of  his 
case.  If  he  has  mistaken  his  rights,  the  fault  is  with  him 
and  not  with  the  court. 

We  are  unable  to  follow  the  reasoning  of  plaintiff's  coun- 
sel in  support  of  his  contention  that  the  court  erred  in  stat- 
ing in  Finding  IV  that  the  accounting  officers,  in  making 
settlement  for  the  transportation  there  referred  to,  "  adopted 
said  party  rates  as  the  proper  basis  therefor." 

Plaintiff  alleges  in  its  amended  petition  that — 

"To  said  movements  also,  petitioner,  by  its  proper  offi- 
cers, agreed  that  said  party  rate  tariffs  should  apply,  and  its 
bills  against  the  United  States  with  respect  thereto  were 
computed  at  those  rates;  but  in  the  payments  made  for  said 
movements  the  accounting  officers  01  the  United  States,  al- 
though they  adopted  said  party  rate  as  bases,  made  deduc- 
tions of  fifty  (50)  per  cent,  &c.    [Italics  ours.] 

In  its  amended  request  for  findings  of  fact  with  reference 
to  these  movements  the  same  language  with  reference  to  the 
basis  of  payment  adopted  by  the  accounting  officers  is  used. 
In  the  stipulation  filed  herein  it  is  said,  with  reference  to 
each  of  these  movements,  that  the  accounting  officers  used 
as  a  basis  Louisville  &  Nashville  Railroad  party  rate  Cir- 
cular No.  5425.  In  the  face  of  these  facts  we  are  at  a  loss  to 
comprehend  the  basis  of  plaintiff's  objection  to  that  part  of 
the  finding,  unless  it  may  be  inferred  from  statements  in  his 
brief  that  the  contention  is  that  the  accounting  officers  did 
not  apply  party  rates  to  these  movements  because  they  did 
not  include  in  their  computation  of  rates  applicable  the 
"  proper  arbitraries."  If  this  is  the  basis  of  the  contention 
it  certainly  does  not  call  for  any  amendment  of  the  finding. 
We  assume  that  if,  in  connection  with  a  tariff  authorizing 
party  rates  of  2  cents  per  mile,  there  are  to  be  included  in 
the  computation  of  the  resultant  rate  any  proper  arbitraries, 
that  the  mileage  computed  at  2  cents  per  mile,  with  the  arbi- 
traries added,  makes  the  applicable  rate,  and  it  is  properly 
still  to  be  denominated  a  party  rate. 
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But  the  question  is  further  concluded  by  the  record.  As 
an  illustration  of  what  the  auditor  did,  we  take  the  move- 
ment under  transportation  request  78437,  Montgomery  to 
Lytle,  via  Birmingham  and  Chattanooga.  Plaintiff  says  the 
correct  computation  on  the  basis  of  party-rate  Circular  No. 
5425 


Montgomery  to  Lytle,  240  miles,  at  2t $4. 80 

Birmingham  transfer .  30 

Chattanooga  to  Lytle,  local .28 

Total  one  way 5. 38 

There  is  an  immaterial  error  in  stating  the  mileage  as 
from  "Montgomery  to  Lytle."  It  should  have  been  stated 
as  from  Montgomery  to  Chattanooga.  The  auditor  com- 
puted— 

Montgomery  to  Birmingham,  97  miles,  at  21 $1. 95 

Transfer .  30 

Chattanooga,  143  miles,  at  2* 2, 90 

Lytle .  28 

5.43 

There  was  an  evident  mistake,  easily  to  be  accounted  for 
if  important,  in  computing  97  miles  as  $1.95  instead  of  $1.94 
and  143  miles  as  $2.90  instead  of  $2.86,  a  difference  of  5  cents, 
which  deducted  from  the  total  makes  the  exact  rate  now  com- 
puted by  plaintiff,  and  the  same  arbitraries  are  included. 
With  this  rate  so  computed  as  the  basis,  the  auditor  com- 
puted the  land  grant  and  determined  a  net  rate  of  $3.33,  on 
the  basis  of  these  party  rates,  and  applied  it  in  the  settlement. 
The  reason  for  the  apparent  discrepancy  will  appear  later 
in  the  discussion. 

The  plaintiff  alleges  error  of  law  (1)  in  that  the  court 
did  not  render  judgment  for  the  plaintiff  on  account  of  the 
movements  set  up  in  Finding  III,  in  the  sum  of  $199.09,  and 
argues  the  proposition  upon  the  theory  that  the  rate  quoted 
for  these  movements  was  the  Washington  adjustment  rate, 
which  contained  a  provision  to  the  effect  that  the  rate  was 
net  and  not  subject  to  further  land-grant  deductions.  What 
has  been  said  already  on  this  subject  in  connection  with  the 
discussion  of  the  alleged  error  of  fact  in  the  finding  seems  to 
be  amply  sufficient.    To  determine  the  case  now  upon  the 
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theory  that  the  Washington  adjustment  is  applicable  to  this 
movement  is  to  determine  it  upon  a  theory  entirely  different 
from  that  presented  by  the  plaintiff  and  indicated  by  the 
quotations  already  made  from  the  final  brief.  The  conten- 
tion there  was  clearly  and  explicitly  upon  the  proposition 
that  the  United  States  was  not  entitled  to  a  party  rate  be- 
cause it  did  not  pay  cash.  In  the  original  opinion  it  was 
not  regarded  as  necessary  to  discuss  the  question  at  length, 
and  it  was  simply  held  that  after  the  railroad  company  had 
accepted  the  transportation  requests  and  furnished  the  trans- 
portation and  rendered  its  bills  that  :"t  was  too  late  to  raise 
any  question  under  the  theory  that  the  rate  was  only  avail- 
able when  cash  was  paid.  The  question  might  have  been 
been  discussed  from  other  standpoints,  but  it  was  not  then 
deemed  necessary  and  is  not  now  regarded  as  necessary.  If 
counsel  was  in  error  in  his  explicit  statement  as  to  the  issue 
presented  for  the  determination  of  the  court,  such  an  error 
can  not  furnish  ground  for  a  new  trial. 

With  reference  to  the  movements  referred  to  in  Finding 
IV,  it  is  contended  that  there  was  error  on  the  part  of  the 
accounting  officers  in  the  determination  of  the  rate  applicable 
to  each  of  these  movements,  and  that  in  consequence  thereof 
there  was  an  underpayment  in  addition  to  the  land-grant 
deduction  for  which  plaintiff  already  has  judgment.  Atten- 
tion was  called  to  the  fact,  in  the  original  opinion  herein, 
that  the  parties  had  attempted  to  stipulate  the  facts  in  this 
case,  but  had  failed  in  this  respect  to  reach  an  agreement,  and 
it  was  suggested  that  the  plaintiff  had  not  pointed  out  the 
respects  in  which  the  auditor's  computation  of  the  rate  was 
erroneous,  and  had  left  the  court  to  find  its  way  out,  as  best 
it  might,  by  means  of  complicated  tariffs  submitted  in  evi- 
dence. 

Counsel  in  his  brief  says  the  court  has  allowed  2  cents  per 
mile  without  land-grant  deduction  for  these  movements,  and 
that  it  should  have  allowed  2  cents  per  mile  and  "  proper 
arbitraries"  without  land-grant  deduction,  and  that  settle- 
ment at  any  other  rate  is  erroneous.  If  it  appeared  that  the 
auditor  was  in  error  in  his  computation,  in  that  he  figured  a 
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rate  as  to  each  movement  on  the  basis  of  2  cents  per  mile  for 
the  mileage  involved  and  failed  to  include  arbitraries  which 
it  was  shown  were  properly  to  be  included  in  completing  the 
rate,  the  question  would  have  at  least  been  simplified,  and 
there  would  be  for  ascertainment  only  the  amount  of  the 
arbitraries  which  the  auditor  in  each  instance  had  failed  to 
include  in  his  rate  computations.  However,  an  examination 
of  the  comparative  figures  in  the  auditor's  settlement,  and  in 
the  statement  by  counsel  for  the  plaintiff  as  to  the  proper 
building  up  of  these  rates,  does  not  sustain  the  contention 
that  the  difference  is  because  of  failure  to  include  arbitraries. 
For  example,  in  his  computation  is  his  supplemental  brief, 
designed  to  show  the  proper  rate  applicable  to  the  movement 
on  transportation  request  No.  17487,  from  Montgomery  to 
Lytle,  counsel  computes  240  miles  at  2  cents  per  mile,  $4.80, 
and  adds  Birmingham  transfer  30  cents  and  Chattanooga  to 
Lytle  local  28  cents,  and  ascertains  the  correct  rate  to  be 
$5.38.  The  auditor's  settlement  shows  that  he  applied  a  rate 
of  $5.12.  It  is  plainly  apparent  that  the  discrepancy  is  not 
to  be  accounted  for  on  the  face  of  the  figures  upon  the  theory 
of  the  exclusion  of  these  arbitraries.  The  arbitraries  in- 
cluded are  58  cents  which,  deducted  from  the  total  rate, 
would  leave  $4.80,  whereas  the  auditor  has  allowed  a  rate  of 
$5.12,  and  it  is  to  be  observed  also  that  the  omission  of  either 
one  of  the  arbitraries  singly  from  the  plaintiff's  computed 
rate  will  not  result  in  producing  the  auditor's  rate. 

But,  aside  from  this,  it  appears  in  the  record  that  the 
auditor,  in  his  computations  of  rates  applicable  to  all  the 
movements  in  question,  included  in  each  case  the  same  arbi- 
traries for  which  counsel  contends. 

Somewhat  in  conflict  with  our  own  ideas  as  to  our  duty 
under  the  circumstances,  we  have  labored  industriously  to 
discover  the  real  trouble  in  this  case.  The  fact  that  it  is  not 
to  be  found  where  plaintiff's  counsel  says  it  is  sustains  our 
original  view  of  the  matter  to  the  effect  that  we  have  not 
been  furnished  with  the  facts  and  our  attention  directed  to 
them  as  should  have  been  done  if  we  are  to  determine  the 
errors  and  correct  them  by  our  judgment.  We  would  be 
justified  on  that  account  in  peremptorily  denying  relief,  and 
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we  shall  incline  more  strongly  to  that  course  hereafter  under 
such  circumstances;  but  we  recognize  the  fact  that  the  court 
has  heretofore  countenanced  to  some  extent  deviations  from 
the  requirements  of  strict  practice,  and  we  assume  our  part 
of  the  consequent  burden.  Our  attempt  will  be  to  solve  the 
problem,  if  the  answer  can  be  found  within  the  record.  If 
not,  the  result  must  follow  the  fault. 

Referring  to  the  per  capita  rate  used  in  the  settlement  for 
these  movements,  we  spoke  of  it  in  the  original  opinion  as 
the  rate  or  computation  of  the  accounting  officers.  That  was 
correct  to  the  extent  that  it  was  the  rate  used  by  the  ac- 
counting officers  as  the  basis  of  the  final  settlement,  the  rate 
which  produced  for  each  movement  a  total  amount  equal  to 
the  sum  of  the  auditor's  allowances  and  resultant  disallow- 
ances on  account  of  land  grant.  But  it  is  apparent  from  a 
further  investigation  of  the  record  that  it  was  incorrect  in 
so  far  as  it  implied  that  it  was  a  rate  resulting  from  a  com- 
putation by  the  auditor.  It  was,  in  fact,  in  each  case  the  ex- 
act rate  at  which  the  plaintiff  made  claim  for  the  service. 
In  the  auditor's  settlement  it  is  the  rate  "  as  claimed,"  cor- 
responding in  each  case  with  the  rate  appearing  in  the  claim 
of  the  company.  It  appears  further  from  the  record  that 
the  auditor  as  to  each  movement  made  a  computation  of 
rates  substantially  on  the  same  basis  now  claimed  by  the 
plaintiff,  using  the  same  mileage,  except  fractions,  and  the 
same  arbitraries,  but  he  properly  limited  his  settlement  to 
the  amounts  then  claimed  in  the  company's  bills.  He  ascer- 
tained the  proportionate  part  of  his  own  rate  which  he  de- 
termined to  be  net  and  the  part  which  he  determined  should 
be  withheld  as  land  grant,  applied  his  net  rate  to  determine 
the  allowance  and  disallowed,  as  land  grant,  the  difference 
between  that  amount  claimed  by  the  com'pany.  His  dis- 
allowance on  account  of  land  grant  was  thus  less  than  it 
would  have  been  had  he  applied  his  own  rate  to  the  settle- 
ment without  regard  to  the  rate  claimed  by  the  company. 

The  question,  then,  is  not  whether  the  plaintiff  is  entitled 
to  recover  further  because  of  the  application  of  erroneous 
rates  by  the  auditor  in  his  settlement,  over  plaintiff's  pro- 
test, but  is  whether  the  plaintiff  is  now  entitled  to  claim  and 
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recover  a  greater  compensation  than  it  originally  claimed 
and  received,  eliminating,  of  course,  for  the  purpose  of  this 
question  the  matter  of  land-grant  deductions  which  have 
been  determined  in  the  plaintiff's  favor. 

It  is  not  averred  in  the  petition  that  the  railroad  com- 
pany, through  any  misapprehension  of  the  facts  or  of  its 
legal  rights  rendered  its  bills  at  a  mistaken  rate,  and  that 
theory  of  the  case  is  nowhere  presented  as  a  basis  of  recov- 
ery. Indeed,  the  variance  in  all  the  claimed  rates  from  the 
rates  now  asserted  as  proper  indicates  that  the  company 
proceeded  upon  some  definite  and  uniform  theory  in  deter- 
mining the  rates  it  claimed  for  each  movement.  What 
that  theory  was  does  not  fully  appear  from  the  original  rec- 
ord. The  auditor  said  in  his  settlement  that  "the  rail- 
road company  claims  settlement  on  Washington  adjustment 
basis,"  a  conclusion  the  correctness  of  which  a  computation 
based  on  all  the  data  available  to  us  apparently  failed  to 
demonstrate.  The  transportation  requests  called  for  the 
transportation  "  at  open  rate  available."  The  railroad  com- 
pany determined  a  rate  and  rendered  its  bills  accordingly 
and,  however,  it  determined  it,  the  presumption  to  be  in- 
dulged is  that  the  rate  it  fixed  was  a  rate  available  to  the 
United  States  for  this  transportation.  If  perchance  it  con- 
ceded a  lesser  rate  than  it  might  have  claimed  it  was  a  con- 
cession it  had  a  right  to  make  to  the  Government,  and  it 
can  not  be  permitted  to  repent  of  its  liberality.  Even  upon 
the  theory,  if  averred,  that  it  was  mistaken  as  to  its  rights 
and  through  such  mistake  failed  to  claim  the  rate  now  as- 
serted to  be  correct,  it  is  difficult  to  comprehend  upon  what 
proper  legal  theory,  in  the  fact  of  the  apparent  facts,  it  could 
now  be  permitted  to  open  up  the  settlement  made  for  the 
purpose  of  applying  a  different  rate. 

But  it  is  to  be  observed  further  that  if  we  were  to  elimi- 
nate these  questions  and  undertake  to  determine  the  amount 
•due  the  plaintiff  on  its  present  theory  as  to  the  applicable 
rate  we  could  only  partially  dispose  of  the  case.  We  could 
accept  the  stipulation  as  to  mileage  between  the  points 
named,  and  we  might  conclude  to  accept  as  correct  the  arbi- 
traries  used  in  plaintiff's  computation  of  rates.    But  only  a 
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minor  part  of  the  movements  were  over  the  routes  upon 
which  plaintiff's  computations  are  based  and  as  to  which 
we  would  be  in  possession  of  mileage  and  arbitraries.  For 
example,  plaintiff  computes  the  rate  as  to  the  movement  on 
request  118025  the  same  as  that  on  78437.  The  movement 
on  78437  was  through  Birmingham  and  Chattanooga,  while 
that  on  118025  was  by  a  different  route,  not  through  Bir- 
mingham and  Chattanooga,  and  presumptively  free  from 
those  arbitraries,  and  as  to  which  we  are  not  furnished  the 
facts. 

It  appears  that  the  company  in  rendering  its  bills  ap- 
plied the  same  rate  to  movements  not  through  Birmingham 
and  Chattanooga  as  it  did  to  movements  through  those 
points,  but  we  can  not  assume  that  in  determining  a  party 
rate  by  a  specified  route  we  are  to  apply  the  party  rate  re- 
sulting from  the  mileage  and  arbitraries  applicable  to  a  dif- 
ferent route. 

But,  while  not  absolutely  essential  to  the  determination 
of  this  question,  it  has  seemed  to  us  very  desirable  that  we 
should  be  in  possession,  as  a  part  of  the  record,  of  all  the 
facts  available  as  to  the  rate  claimed  by  the  company,  to 
the  end  that,  if  possible,  there  be  no  occasion  either  for  spec- 
ulation or  controversy,  and  we  have  made  a  further  call 
on  the  Treasury  Department,  on  our  own  motion,  for  any 
available  information  in  the  office  of  the  Auditor  for  the 
War  Department  showing  the  basis  of  the  rates  claimed 
by  the  company  for  these  movements  and  for  any  corre- 
spondence on  file  bearing  on  the  question.  The  auditor  has 
responded  and  the  call  has  not  been  fruitless.  We  have  in 
the  record  now  satisfactory  evidence  that  the  plaintiff 
claimed  for  this  service  Washington  adjustment  rates  and 
that  the  rates  claimed  were  Washington  adjustment  rates  as 
usually  computed.  The  report  shows  the  method  of  com- 
putation. The  mileage  used,  authority  for  which  is  given, 
differs  in  most  instances  by  one  mile  from  that  stipulated. 
The  Birmingham  transfer  is  presumably  not  included. 
Very  properly  it  would  seem  that  on  a  troop  movement  not 
involving  the  usual  transfer  of  passengers  at  Birmingham 
it  should  not  be  included.    The  use  of  a  30-cent  local  is  ac- 
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counted  for  by  the  probability  that  the  company  used  the 
Fort  Ogelthorpe  instead  of  Lytle  local,  as  that  point  was 
probably  the  place  of  detraining. 

But  if  there  is  any  fault  in  the  theory  or  in  the  conclu- 
sion from  a  mathematical  standpoint,  all  doubt  is  removed 
by  the  statement  in  a  letter  of  date  June  14,  1911,  from 
plaintiff's  auditor  of  receipts  to  the  chief  quartermaster  at 
Atlanta,  in  which,  with  reference  to  these  movements  (bill 
No.  3086),  it  is  said: 

"  Tou  will  also  find  attached  voucher  for  $4,140.79  issued 
in  settlement  of  passenger  transportation  of  various  items 
covering  the  movement  of  Alabama  State  troops  from  vari- 
ous stations  to  Lytle.  Ga.,  and  return,  and  included  in  our 
July,  1910,  freight  bills  Nos.  3085  and  3086.  This  voucher 
is  respectfully  declined,  owing  to  our  traffic  department  de- 
ciding we  can  not  accept  the  net  cash  rates  as  applied  by 
you  on  this  voucher  in  settlement.  They  contend  that  the 
Washington  adjustment  rates  should  be  used  and  as  charged 
in  our  bill. 

"In  view  thereof,  will  you  kindly  transmit  same  to  the 
Auditor  for  the  War  Department  for  settlement,  stating 
our  exceptions  thereto  and  advising  us  what  action  will  be 
taken  by  you  relative  to  same." 

The  Washington  adjustment  was  an  available  rate  for 
movements  of  State  militia  as  well  as  United  States  troops. 
At  the  time  these  services  were  rendered  and  for  many 
years  theretofore  and  up  to  the  decision  of  this  court  in  the 
Alabama  Great  Southern  case,  May  18,  1914,  land-grant 
deductions  were  applied  to  movements  of  State  troops. 
The  Washington  adjustment  contained  a  provision  that  it 
was  net  and  not  subject  to  further  land-grant  deductions. 
The  company  declined  settlement  at  the  hands  of  a  quar- 
termaster on  another  basis  involving  land  grant  and  in- 
sisted on  the  Washington  adjustment.  It  went  to  the  audi- 
tor with  its  claim  on  Washington  adjustment  basis.  That 
rate  was  to  its  advantage  at  that  time  because  of  the  condi- 
tion therein  as  to  land-grant  deductions.  The  holding  in 
the  Alabama  Cheat  Southern  case  deprives  that  rate  of 
any  advantage  in  that  respect  over  any  other  rate  in  that 
land-grant  deductions  are  held  not  to  apply  to  State  troops, 
but  that  condition  brought  about  by  a  subsequent  decision 


«2  c.  cis.]         State  of  Massachusetts  v.  U.  S.  311 

SylUbii. 

can  certainly  not  serve  to  permit  the  company  to  now  claim 
an  additional  compensation  on  a  different  basis  than  that 
on  which  it,  to  its  own  then  advantage,  predicated  its  claim. 

In  connection  with  this  detailed  and  careful  consideration 
of  the  case  we  have  had  occasion  to  reexamine  the  figures 
entering  into  the  judgment  of  the  court  as  to  land-grant 
deductions.  As  to  these  particular  movements  just  under 
discussion  we  accepted  the  figures  in  the  stipulation  of 
counsel  and  included  in  the  judgment  $2,840.38  as  the  cor- 
rect amount  of  the  land-grant  deducted.  For  these  move- 
ments plaintiff  had  claimed  a  total  of  $7,117.36.  It  was 
paid  $4,679.94.  There  was  deducted  on  account  of  persons 
not  making  the  return  trip  with  their  organizations  $19.56. 
The  amount  therefore  deducted  on  account  of  land  grant 
was  $2,417.86.  The  judgment  included  for  these  move- 
ments $77.48  less  than  was  properly  due.  For  the  purpose 
only  of  correcting  this  error  Finding  IV  will  be  amended 
by  substituting  $3,806.67  for  $3,729.19,  the  judgment  here- 
tofore rendered  in  the  sum  of  $3,729.19  will  be  set  aside  and 
in  lieu  thereof  plaintiff  will  have  judgment  for  $3,806,67. 

The  motion  for  new  trial  will  be  overruled. 


STATE  OF  MASSACHUSETTS  v.  THE  UNITED 

STATES. 

[No.  33632.    Decided  April  9,  1917.] 

On  the  Proofs. 

War  eapenditures,  reimbursement  of. — This  is  a  claim  for  the  recovery 
by  the  State  under  the  special  Jurisdictional  act,  38  Stats., 
355,  of  (1)  premium  paid  for  coin  with  which  It  paid  in- 
terest and  principal  of  Its  bonds  issued  in  1861  for  money 
borrowed  and  used  to  famish  troops  for  the  service  of  the 
United  States;  and  (2)  interest,  and  premium  paid  for  coin 
in  payment  of  such  interest,  on  bonds  Issued  for  money  bor- 
rowed and  expended  in  protecting  its  harbors  and  fortifying 
its  coast 

Same;  statutes  construed.— The  act  of  Congress  of  July  27,  1861,  12 
Stats.,  276,  and  the  Joint  resolution  of  March  8,  1862,  12 
Stats.,  615,  authorizing  reimbursement  to  the  States  for  war 
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expenditures  provided  for  payment  for  expenses  "properly 
incurred"  in  the  raising  and  equipping  of  troops,  and  con- 
templated the  repayment  to  the  States  of  all  expenses  prop- 
erly incurred  by  the  States  acting  in  good  faith,  and  what 
the  State  determined  was  a  necessary  and  proper  expense  is 
determinative  of  the  question  unless  in  violation  of  some 
statute  or  of  public  policy. 
Liability  of  Government.— There  being  no  act  of  Congress  authorll- 
ing  the  repayment  to  the  State  of  any  part  of  the  money 
expended  by  it  under  the  second  claim,  the  plaintiff  has  no 
legal  status  In  this  court  for  its  repayment,  and  the  action 
of  Congress  in  repaying  the  principal  sum  upon  this  item  was 
voluntary  and  created  no  legal  foundation  for  anything  more. 

The  Reporter* *  statement  of  the  case: 

Messrs.  Frank  W.  Hackett,  Henry  M.  Foote,  and  H.  C. 
AtwUl  for  the  plaintiff. 

Mr.  Harvey  D.  Jaeob,  with  whom  was  Mr.  Assistant  At- 
torney General  Huston  Thompson,  for  the  defendants. 

In  1896  the  Supreme  Court  in' United  States  v.  New  York, 
160  U.  S.,  598,  held  that  interest  upon  bond  issues  was  a 
principal  sum  the  United  States  agreed  to  refund,  and  that 
therefore  such  claims  of  the  States  should  be  allowed  under 
the  act  of  July  27, 1861,  supra. 

Under  the  decision  in  the  New  York  case,  this  court  (in 
Pennsylvania  v.  The  United  States,  36  C.  Cls.,  507,  and 
Maine  v.  The  United  States,  36  C.  Cls.,  531)  allowed  claims 
for  interest  on  bond  issues,  and  furthermore,  in  the  Penn- 
sylvania case,  the  court  allowed  the  amount  of  premium 
necessary  to  secure  gold  with  which  to  pay  a  part  of  the 
interest.  The  reason  for  the  allowance  of  the  gold  premium, 
and  the  fact  which  differentiates  the  Pennsylvania  case  from 
the  present,  being  that  since  1840,  21  years  before  the  bonds 
were  issued,  there  had  existed  a  statute  of  Pennsylvania  re- 
quiring interest  on  State  indebtedness  to  be  paid  in  specie, 
whereas  in  the  present  case  the  statute  providing  for  pay- 
ment in  coin  was  not  passed  until  after  the  bonds  now  in 
controversy  were  issued  and  sold,  and,  therefore,  the  Agree- 
ment to  pay  in  coin  was  not  a  part  of  the  contract  between 


52G.C18.]         State  of  Massachusetts  v.  U.  S.  313 


the  State  and  the  bondholders.  In  the  Pennsylvania  case 
the  right  to  receive  the  interest  in  coin  was  a  part  of  the 
contract. 

When  the  contract  with  the  bondholders  was  made,  there 
was  no  thought  entering  into,  it  that  money  borrowed  was 
to  be  repaid  in  anything  other  than  the  accepted  currency 
of  the  day.  The  bonds,  issued  and  sold  at  a  time  when  no 
law  of  the  State  required  payments  in  coin,  acknowledged 
an  indebtedness  to  the  holders  of  so  many  borrowed  u  dol- 
lars." The  obligation  of  such  a  contract,  as  said  by  the 
Supreme  Court  (in  Knox  v.  Lee,  the  second  Legal  Tender 
cases,  12  Wall.,  467,  648),  "was  not  a  duty  to  pay  gold  or 
silver,  or  the  kind  of  money  recognized  by  the  law  at  the 
time  the  contract  was  made,  nor  was  it  the  duty  to  pay 
money  of  equal  intrinsic  value  in  the  market.  *  *  *  But 
the  obligation  of  a  contract  to  pay  money  is  to  pay  that 
which  the  law  shall  recognize  as  money  when  the  payment 
is  to  be  made.'9 

It  is  true  that  at  the  time  these  bonds  were  issued,  gold 
and  silver  coin  constituted  the  only  general  legal  tender 
recognized  by  law,  though  by  no  means  were  gold  and  silver 
the  only  mediums  of  exchange.  But  the  payment  of  inter- 
est on  these  1861  bonds  was  not  due  until  July  1,  1862,  and 
on  February  26,  1862,  Congress  passed  the  legal-tender  act 
(12  Stats.,  346),  providing  that  Treasury  bills  should  con- 
stitute a  legal  tender  for  all  debts,  public  and  private,  with 
the  exception  of  interest  on  the  public  debt  and  duties  on 
imports.  Immediately  upon  the  passage  of  that  act  Treasury 
bills  became  legal  tender  for  the  settlement  of  the  debt  cre- 
ated by  the  contract  here  involved,  the  obligation  of  which 
was  to  pay  only  such  character  of  money  as  the  law  recog- 
nized as  money  when  the  payment  was  to  be  made. 

Therefore  it  is  obvious  that  the  promise  of  Massachu- 
setts, by  its  act  of  March  22, 1862,  to  pay  in  gold  the  interest 
and  principal  on  these  bonds  issued  and  sold  in  1861  volun- 
tarily enlarged  the  obligation  of  the  contract.  While  from 
purely  a  State  standpoint  it  might  have  been  a  very  wise 
move,  it  was  in  no  sense  a  necessary  element  in  the  borrow- 
ing of  the  money  to  be  used  in  behalf  of  the  Federal  Govern- 
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ment,  and,  consequently,  did  not  constitute  a  proper  expense 
in  the  raising  of  troops  to  aid  in  suppressing;  the  rebellion. 

It  is  denied  that  in  so  far  as  the  Federal  Government  is 
concerned  Massachusetts  had  either  legal  or  moral  justifica- 
tion for  making  these  payments  in  gold,  and  it  is  also  denied 
that  "when  the  later  construction  of  the  legal-tender  act 
was  announced  (May,  1871)  the  State  had  incurred  nearly 
all  of  this  gold  premium  expense  by  paying  her  creditors  in 
coin."  This  statement  is  not  borne  out  by  the  evidence  the 
State  furnishes.  Indeed,  the  truth  is  that  before  Knox  v.  Lee 
was  decided  the  State  had  only  paid  the  regular  semiannual 
interest  from  1862  to  1871.  Not  a  dollar  of  the  principal 
had  been  returned.  The  principal  on  the  bonds  first  matur- 
ing was  not  due  until  July,  1871,  and  Knox  v.  Lee  was  de- 
cided May,  1871. 

It  having  been  shown  that  Massachusetts  was  without 
either  legal  or  moral  justification  in  making  these  gold  pay- 
ments, it  is  clear  that  it  was  not  an  expense  necessarily  or 
properly  incidental  to  the  borrowing  of  money  for  use  of  the 
Federal  Government.  The  Government  received  no  benefit 
whatever  from  the  action  of  the  State  in  this  respect,  and, 
therefore,  can  not  legally  or  equitably  be  charged  for  the 
cost  of  this  gratuity  under  the  reimbursing  act  of  1861,  be 
that  act  considered  an  indemnifying  statute  or  otherwise,  for 
even  an  agreement  to  indemnify  can  not  be  extended  further 
than  the  making  whole  of  the  agent  for  losses  and  expenses 
necessarily  and  properly  incurred  for  the  benefit  of  the  in- 
demnitor, and  not  to  expenses  incurred  by  the  indemnitee 
solely  out  of  the  bigness  of  his  heart,  for  the  future  protec- 
tion of  his  own  credit,  and  resulting  only  to  his  personal 
benefit. 

If  Massachusetts  deemed  it  proper  to  protect  her  good 
reputation  and  credit  for  the  future,  no  one  could  object,  but 
surely  she  could  not  expect  the  Federal  Government  to  pay 
the  bill  for  a  benefit  so  personal  to  herself.  As  well  say  that 
because  she  had  a  reputation  for  generosity  to  her  citizens 
and,  seeking  to  perpetuate  it,  she  placed  upon  the  breast  of 
each  of  her  soldiers  a  diamond  pin.  No  one  would  deny  her 
the  right  nor  dispute  the  wisdom  of  such  means  of  accom- 
plishing her  purpose ;  but  who  would  say  that  a  diamond  pin 
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was  a  necessary  part  of  a  soldier's  equipment  and  a  proper 
item  for  reimbursement  under  a  statute  agreeing  to  indem- 
nify for  "  expenses  properly  incurred  in  coding  to  suppress 
an  insurrection"? 

In  the  year  1863  the  State  of  Massachusetts  borrowed  on 
bonds  some  $200,000  with  which  to  fortify  and  strengthen 
for  defensive  purposes  the  coast  of  the  State.  Later,  many 
attempts  were  made  to  secure  reimbursement  from  the  Fed- 
eral Government  of  the  amount  thus  expended. 

Under  act  of  July  7,  1884,  23  Stats.,  204,  the  accounting 
officers  of  the  Treasury  were  authorized  and  directed  to 
examine  the  claim  "of  the  State  of  Massachusetts  for  ex- 
penses incurred  and  paid,  at  the  request  of  the  President 
and  Secretary  of  State,  during  the  war,  in  protecting  the 
harbors  and  strengthening  the  fortifications  on  the  coast, 
now  on  file  with  the  Third  Auditor,"  under  the  act  of  July 
27,  1861,  "and  report  the  amount  to  Congress."  The  ac- 
counting officers  thereupon  "examined"  the  claim  and  re- 
ported to  Congress  that  the  sum  of  $209,885.61  was  due  the 
State,  for  which  appropriation  was  duly  made. 

The  only  general  indemnificatioh  act  for  expenses  incurred 
by  the  States  in  behalf  of  the  Federal  Government  during 
the  Civil  War  is  the  act  of  July  27,  1861,  supra.  That  act 
obviously  deals  only  with  expenses  incurred  in  raising  and 
equipping  troops.  Therefore,  until  the  act  of  July  7,  1884, 
claimant  was  without  recourse.  Under  that  act  the  Federal 
Government  did  not  give  its  consent  to  be  sued,  nor  did  it 
confer  jurisdiction  of  the  case  upon  the  court  That  act 
merely  directed  the  accounting  officers  to  examine  the  claim 
and  report  the  amount  to  Congress.  The  accounting  officers 
have  examined  and  have  reported  the  amount  to  Congress, 
for  which  appropriation  was  made. 

It  is  said  that  "  the  act  of  1884  was  a  positive  instruction 
to  the  acounting  officers  to  settle  the  claim  under  the  act  of 
July  27,  1861."  The  plain  terms  of  the  act  contradict  such 
an  assertion.  There  is  a  broad  difference  between  an  author- 
ization to  examine  and  report  the  amount  and  a  positive 
instruction  to  settle.  Also  it  is  not  clear  from  the  language 
of  the  act  of  1884  whether  the  claim  was  to  be  examined  in 
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accordance  with  the  terms  of  the  act  of  July  27,  1861,  or 
whether  authorization  was  simply  to  examine  a  claim  filed 
with  the  auditor  under  said  act  of  July  27, 1861.  It  is  just 
as  reasonable  to  say  that  the  act  meant  the  latter  as  the 
former;  and  when  it  is  borne  in  mind  that  the  accounting 
officers,  acting  under  the  act  of  1884,  declined  to  adjust  and 
pay  the  claim  as  they  were  doing  claims  coming  within  the 
terms  of  the  act  of  1861,  but  instead  simply  examined  this 
claim  and  reported  the  amount  to  Congress,  it  would  seem* 
since  appropriation  was  made  in  accordance  with  such  re- 
port, that  Congress  did  not  intend  by  the  act  of  1884  to  ex- 
tend the  provisions  of  the  act  of  1861  to  cases  of  this  char- 
acter. Suffice  it,  however,  to  say  that  the  terms  of  the  act 
of  1884  were  strictly  complied  with  and  the  result  accepted 
by  Congress.  That  being  the  situation,  there  is  shown  to  be 
no  law  under  which  the  claim  now  made  can  be  prosecuted. 

Barney,  Judge,  reviewing  the  facts  found  to  be  estab- 
lished, delivered  the  opinion  of  the  court: 

This  is  a  suit  brought  by  the  State  of  Massachusetts  by 
virtue  of  the  following  jurisdictional  act  of  Congress,  which 
speaks  for  itself  as  to  its  purpose : 

"That  the  claim  of  the  State  of  Massachusetts  for  pre- 
mium paid  for  coin  with  which  it  paid  the  interest  and  prin- 
cipal of  its  bonds  issued  in  the  year  eighteen  hundred  and 
sixty-one  for  money  borrowed  and  used  to  furnish  troops  of 
the  State  for  the  service  of  the  United  States  during  the  Civil 
War;  and  also  its  claim  for  interest  and  premium  paid  for 
coin  in  payment  of  such  interest,  on  bonds  issued  for  money 
borrowed  and  expended  at  the  request,  during  said  war,  of 
the  President  of  the  United  States,  in  protecting  the  harbors 
and  fortifying  the  coast,  which  claims  were  rejected  by  the 
Comptroller  of  the  Treasury  Department,  be,  and  the  same 
are  hereby  referred  to  the  Court  of  Claims  for  determination 
of  the  law  and  the  facts,  and  report  to  Congress.  The  evi- 
denceof  the  amount  of  said  expenditures  and  of  the  com- 
putations of  such  premiums  made  by  the  accounting  officers 
of  the  Treasury  on  file  in  said  department,  as  furnished  by 
the  State,  may  be  considered  by  the  court  so  as  to  relieve  the 
State  of  the  necessity  of  again  filing  said  evidence  in  court." 

It  will  be  seen  that  this  act  provides  for  the  consideration 
of  two  claims;  first,  the  claim  for  the  State  of  Massachu- 
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setts  on  account  of  premium  paid  for  coin  in  payment  of 
interest  on  bonds  issued  for  money  borrowed  and  expended 
to  furnish  troops  of  the  State  for  the  service  of  the  United 
States  during  the  Civil  War;  second,  its  claim  for  interest 
and  premium  paid  for  coin  in  payment  of  such  interest  on 
bonds  issued  for  money  borrowed  and  expended  during  said 
war  in  protecting  the  harbors  and  fortifying  the  coast. 

The  facts  involved  are  all  a  matter  of  record  and  are  in 
effect  agreed  upon  by  the  parties.  The  legal  aspect  of  the 
case  and  its  history  are  substantially  as  follows: 

First  claim.— July  27,  1861,  12  Stats.,  276,  the  Congress 
enacted  the  following  statute : 

"  That  the  Secretary  of  the  Treasury  be,  and  he  is  hereby, 
directed,  out  of  any  money  in  the  Treasury  not  otherwise 
appropriated,  to  pay  to  the  governor  of  any  State,  or  his 
duly  authorized  agent,  the  costs,  charges,  and  expenses  prop- 
erly incurred  by  such  State  in  enrolling,  subsisting,  cloth- 
ing, supplying,  arming,  equipping,  paying,  and  transporting 
its  troops  employed  in  aiding  to  suppress  the  present  insur- 
rection against  the  United  States,  to  be  settled  upon  proper 
vouchers  to  be  filed  and  passed  upon  by  the  proper  account- 
ing officers  of  the  Treasury." 

A  joint  resolution  of  Congress  approved  March  8, 1862, 12 
Stats.,  615,  provides  that  the  foregoing  act  shall  be  construed 
to  apply  to  expenses  incurred  after  as  well  as  before  the  date 
of  approval. 

Pursuant  to  this,  the  State  of  Massachusetts  armed  and 
equipped  volunteers  for  the  service  of  the  Federal  Govern- 
ment during  the  Civil  War  and  paid  the  cost,  charges,  and 
expenses  incurred  for  that  purpose.  There  being  no  money 
in  the  treasury  of  the  State  not  otherwise  appropriated,  it 
became  necessary  for  the  State  to  raise  the  money  required 
by  borrowing  it  upon  its  bonds.  Therefore,  in  pursuance  of 
the  act  of  its  legislature  approved  May  21,  1861,  it  bor- 
rowed three  millions  of  dollars  on  its  bonds,  which  bore  in- 
terest at  the  rate  of  6  per  cent  per  annum.  They  were  pay- 
able beginning  July  1, 1871,  and  ending  July  1, 1876.  Under 
the  provisions  of  the  act  of  its  legislature  approved  April  25, 
1862,  the  State  borrowed  $600,000  more  on  its  bonds  for  the 
same  purpose,  and  these  bonds  bore  interest  at  the  rate  of  5 
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per  cent  per  annum  and  were  payable  July  1,  1871.    These 
bonds  were  all  denominated  Union  loan  bonds. 

The  act  of  the  legislature  of  the  State  of  Massachusetts 
approved  March  22, 1862,  provided  that: 

"The  interest  and  principal  of  all  scrip  or  bonds  of  the 
Commonwealth  of  Massachuseets  which  have  been  or  may 
hereafter  be  issued  shall,  when  due,  be  paid  in  gold  or  silver 
coins." 

The  Supreme  Court  in  the  case  of  New  York  v.  United 
States,  160  U.  S.,  598,  decided  that  that  State  was  entitled 
to  recover  from  the  United  States  interest  upon  its  bonds  is- 
sued to  defray  the  expenses  to  be  incurred  in  raising  troops 
for  the  national  defense  pursuant  to  the  act  of  June  27, 
1861.  Whereupon  the  several  States  which  had  paid  interest 
for  thaf  purpose,  including  the  State  of  Massachusetts,  filed 
claims  with  the  Treasury  Department  for  interest  so  ex- 
pended. The  State  of  Massachusetts  also  included  in  her 
claim  as  a  part  thereof  the  premium  expended  upon  coin  for 
that  purpose.  This  premium,  paid  for  coin  which  paid  the 
interest  on  bonds  issued  under  the  act  of  the  legislature  of 
April  25,  1862,  for  the  sum  of  $600,000,  as  hereinbefore 
stated,  was  paid.  But  the  claim  for  premium  on  coin  used 
to  pay  the  interest  on  the  bonds  issued  in  July,  1861,  was 
rejected,  the  same  being  the  sum  of  $886,389.68,  and  it  is  for 
the  recovery  of  that  sum  so  rejected  that  this  suit  is  brought, 
together  with  the  second  claim,  which  is  as  follows : 

Second  claim. — The  State  of  Massachusetts  had  expended 
the  sum  eff  $209,885.61  soon  after  the  outbreak  of  the  Civil 
War  for  the  purpose  of  protecting  the  harbors  and  strength- 
ening the  fortifications  on  the  coast  and  had  filed  a  claim 
for  said  sum  so  expended  with  the  accounting  officers  of 
the  Government,  but  did  not  include  in  said  claim  any 
claim  for  interest 

On  July  7, 1884,  Congress  passed  the  following  act : 

"That  the  proper  accounting  officers  of  the  Treasury  De- 
partment be,  and  they  are  hereby,  authorized  and  directed 
to  examine  the  claim  of  the  State  of  Massachusetts  for  ex- 
penses incurred  and  paid  at  the  request  of  the  President  and 
Secretary  of  State,  during  the  war,  in  protecting  the  har- 
bors and  strengthening  the  fortifications  on  the  coast,  now 
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on  file  with  the  third  auditor,  under  the  act  of  July  twenty- 
seven,  eighteen  hundred  and  sixty-one  (12  Stat.,  page  two 
hundred  and  twenty-six)  and  report  the  amount  to  Con- 
gress." 

Pursuant  to  said  act  the  accounting  officers  examined 
said  claim  and  found  that  said  sum  had  been  expended 
for  the  purposes  mentioned  and  reported  the  same  to  Con- 
gress, which  was  duly  paid  by  appropriations  for  that  pur- 
pose. October  10, 1902,  the  State  filed  another  claim  in  the 
Treasury  Department  which  included  a  claim  for  interest 
and  premium  paid  for  coin  with  which  such  interest  was 
paid  on  money  borrowed  by  the  State  on  bonds  issued  under 
the  act  of  its  legislature  of  March  30, 1863,  for  the  purpose 
of  protecting  the  harbors  and  strengthening  the  fortifica- 
tions on  the  coast,  which  said  claim  was  rejected  and  has 
never  been  paid.  This  constitutes  the  second  claim  in  the 
plaintiff's  petition. 

We  will  now  proceed  to  examine  and  discuss  these  claims 
in  the  order  in  which  they  are  stated. 

The  first  legal-tender  act  was  passed  by  Congress  Febru- 
ary 25,  1862,  12  Stat.,  345.  This  act  was  declared  uncon- 
stitutional by  the  Supreme  Court  in  the  case  of  Hepburn 
v.  Griswold,  8  Wallace,  606,  which  decision  was  overruled 
by  the  Supreme  Court  in  the  case  of  Knox  v.  Lee,  12  Wal- 
lace, 457,  and  the  law  decided  to  be  constitutional.  It  will 
thus  be  seen  that  the  first  issue  of  the  war-loan  bonds  by 
the  State  of  Massachusetts  was  made  several  months  before 
the  passage  of  this  act,  at  which  time  these  bonds  were  only 
payable  in  coin. 

The  Legislature  of  Massachusetts  passed  an  act  March  22, 
1862,  making  all  of  its  bonds,  both  principal  and  interest 
theretofore  issued  or  thereafter  to  be  issued  payable  in  coin. 
This  act  was  passed  less  than  a  month  after  the  passage 
of  the  legal  tender  act  by  Congress,  at  which  time  the 
legal  tender  issue  of  currency  had  depreciated  very  little 
in  value.  These  historical  facts  are  given  as  throwing 
some  light  upon  the  reason  for  this  legislation  by  the 
State  of  Massachusetts.  She  had  issued  her  bonds  in  good 
faith  and  upon  the  credit  of  the  Commonwealth  at  a  time 
when  they  were  payable  in  coin. 
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These  bonds  had  been  taken  probably  by  her  own  citizens, 
but  there  was  nothing  to  show  that  they  were  designed  to  stop 
at  home.  The  fair  name  of  the  Commonwealth,  it  was  as- 
sumed, would  give  them  currency  in  other  States  and  in 
foreign  lands  as  well,  notwithstanding  the  only  security 
behind  them  was  the  promise  of  the  State  to  pay.  Except 
in  the  case  of  a  State  holding  some  of  the  bonds  and  suing 
as  such  there  was  no  legal  remedy  for  the  enforcement  of 
the  obligation  by  the  courts.  Upon  the  good  credit  of  the 
State  the  bonds  were  taken  and  the  money  supplied  and 
used  to  aid  the  United  States.  There  can  be  no  doubt  that 
when  the  bonds  were  issued  and  subscribed  for  or  purchased 
they  were  payable  only  in  coin.  By  the  terms  of  the  Consti- 
tution the  State  could  not  make  them  payable  in  anything 
else.  The  State  so  thought  that  they  were  payable  in  coin, 
and  the  holders  of  the  bonds  had  a  right  to  think  the  same. 
The  legal  tender  act  reserved  the  right  to  pay  interest  on 
the  bonds  of  the  United  States  in  coin,  and  the  principal 
was  payable  in  coin.  If  it  was  proper  for  the  United  States 
in  determining  what  policy  was  best  as  to  its  obligations 
to  declare  that  their  bonds  and  the  interest  thereon  should 
be  payable  in  coin,  can  it  be  said  to  be  improper  for  Massa- 
chusetts to  follow  so  illustrious  an  example  ¥  She  had  failed 
to  express  on  the  face  of  the  bonds  the  real  understanding 
when  they  were  issued  and  purchased,  namely,  that  they 
were  payable  in  coin,  but  was  it  not  proper,  having  regard 
to  her  own  promise  and  her  own  fair  name,  that  she  should 
subsequently  recognize  her  obligation  by  giving  the  assur- 
ance as  solemnly  as  possible  that  her  compact  would  be 
kept  according  to  its  original  intention?  Certainly  among 
the  duties  of  a  State  not  the  least  of  them  is  that  the  State 
shall  be  honest. 

In  this  connection  it  may  be  well  to  call  attention  to  what 
was  done  by  the  Federal  Government  to  strengthen  its  credit 
after  the  close  of  the  Civil  War.  While  some  of  its  bonds 
provided  that  the  interest  should  be  paid  in  coin,  there 
was  no  specific  statement  as  to  the  kind  of  money  in  which 
the  principal  should  be  paid.  In  order  to  keep  faith  with 
the  holders  of  these  bonds  and  do  what  it  believed  was  the 
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understanding  of  the  parties  at  the  time  they  were  issued, 
Congress  enacted  the  following  law,  16  Stat.,  1 : 

"  In  order  to  remove  any  doubt  as  to  the  purpose  of  the 
Government  to  discharge  all  just  obligations  to  the  public 
creditors,  and  to  settle  conflicting  questions  and  interpreta- 
tions of  the  laws  by  virtue  of  which  such  obligations  have 
been  contracted,  it  is  hereby  provided  and  declared  that  the 
faith  of  the  United  States  is  solemnly  pledged  to  the  pay- 
ment in  coin  or  its  equivalent  *  *  *,  of  all  the  interest- 
bearing  obligations  of  the  United  States,  except  in  cases 
where  the  law  authorizing  the  issue  of  any  such  obligation 
has  expressly  provided  that  the  same  may  be  paid  in  lawful 
money  or  other  currency  than  gold  and  silver    *    *    *." 

By  the  enactment  of  this  law  the  Federal  Government  did 
almost  exactly  what  Massachusetts  did  under  similar  cir- 
cumstances; and  this  was  done  when  coin  was  still  at  a  high 
premium. 

It  is  unthinkable  that  at  this  time  anyone  dreamed  that 
the  State  of  Massachusetts  would  ever  have  to  prosecute  a 
claim  against  the  Federal  Government  for  the  interest  paid 
on  these  bonds.  The  State  of  Massachusetts  never  could 
have  had  any  such  thought  in  view.  She  simply  said  to  her 
creditors,  "  You  loaned  me  money  upon  these  bonds  of  the 
standard  of  gold  and  silver,  and  though  I  may  be  enabled 
to  pay  for  this  loan  by  cheaper  money  I  will  never  do  so, 
but  will  pay  you  in  kind."  Hence  there  is  no  room  for  the 
assumption  that  the  State  of  Massachusetts  in  the  enactment 
of  this  statute  had  any  other  object  in  view  than  that  of 
keeping  good  faith  with  her  creditors.  If  any  motive  can 
be  ascribed  to  a  municipal  corporation,  we  think  it  is  a  pre- 
sumption amounting  to  a  conclusion  that  the  State  of  Massa- 
chusetts thereby  was  only  doing  what  she  believed  to  be 
proper  because  it  was  honest,  and  had  no  intent  of  increas- 
ing the  expense  to  the  Federal  Government  in  the  raising 
and  equipping  of  these  troops. 

It  was  urged  by  the  defendants  at  the  trial  that  we  are 
not  allowed  to  look  at  this  feature  of  the  case,  but  must 
apply  the  hard  letter  of  the  law  as  though  this  suit  was 
between  individuals.  Let  us  briefly  examine  that  question. 
By  the  act  of  July  27,  1861,  12  Stat.,  276,  the  Federal  Gov- 
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ernment  said  to  the  sovereign  State  of  Massachusetts  (sover- 
eign within  certain  limitations) :  "  If  you  will  help  us  in 
this,  our  time  of  distress,  by  advancing  funds  to  raise  and 
equip  troops  for  our  service,  we  will  refund  to  you  all  ex- 
pense 'properly  incurred'  for  that  purpose."  In  order  to 
respond  to  this  call  it  was  necessary  for  the  State  of  Massa- 
chusetts to  pledge  her  credit  by  the  issuance  of  bonds  at  that 
time  payable  only  in  coin.  Thereafter  the  Federal  Govern- 
ment enacted  a  law  which  subsequent  events  showed  would 
enable  the  State  to  pay  this  loan  in  cheaper  money.  Within 
30  days  after  the  passage  of  this  law  and  when  its  unfor- 
tunate history  had  hardly  begun,  was  it  otherwise  than 
"  proper  "  for  Massachusetts  to  say  to  her  creditors  on  these 
and  other  bonds,  "  You  loaned  us  coin  and  we  promise  you 
that  we  will  never  compel  you  to  take  cheaper  money  in 
payment." 

The  proper  construction  to  be  given  by  courts  to  the  word 
"  proper  "  as  used  in  section  8  of  Article  I  of  the  Constitu- 
tion was  decided  in  the  case  of  United  States  v.  Fisher,  2 
Cranch,  358.  The  question  for  decision  there  was  whether 
a  statute  making  the  United  States  a  preferred  creditor  was 
constitutional.  The  court  held  that  it  was,  and  Chief  Justice 
Marshall  in  his  opinion  said : 

"In  construing  this  clause  it  would  be  incorrect,  and 
would  produce  endless  difficulties,  if  the  opinion  should  be 
maintained  that  no  law  was  authorized  which  was  not  indis- 
pensably necessary  to  give  effect  to  a  specified  power. 

"  Where  various  systems  might  be  adopted  for  that  pur- 
pose, it  might  be  said  with  respect  to  each  that  it  was  not 
necessary  because  the  end  might  be  obtained  by  other  means. 
Congress  must  possess  the  choice  of  means,  and  must  be  em- 
powered to  use  any  means  which  are  in  fact  conducive  to  the 
exercise  of  a  power  granted  by  the  Constitution."    Id.,  396. 

The  same  subject  came  before  the  Supreme  Court  in  the 
famous  case  of  Knox  v.  Lee,  already  referred  to,  and  there 
the  court  said: 

"  It  was,  however,  in  McCuUoch  v.  Maryland  [4  Wheat., 
416]  that  the  fullest  consideration  was  given  to  this  clause 
of  the  Constitution  granting  auxiliary  powers,  and  a  con- 
struction adopted  that  has  ever  since  been  accepted  as  deter- 
mining its  true  meaning.    We  shall  not  now  go  over  the 
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ground  there  trodden.  It  is  familiar  to  the  legal  profession 
and,  indeed,  to  the  whole  country.  Suffice  it  to  say  in  that 
case  it  was  finally  settled  that  in  the  gift  by  the  Constitu- 
tion to  Congress  of  authority  to  enact  laws  'necessary  and 
proper'  for  the  execution  of  all  the  powers  created  by  it, 
the  necessity  spoken  of  is  not  to  be  understood  as  an  absolute 
one.  On  the  contrary,  this  court  then  held  that  the  sound 
construction  of  the  Constitution  must  allow  to  the  National 
Legislature  that  discretion  with  respect  to  the  means  by 
which  the  powers  it  confers  are  to  be  carried  into  execution, 
which  will  enable  that  body  to  perform  the  high  duties  as- 
signed to  it  in  the  manner  most  beneficial  to  the  people. 
Said  Chief  Justice  Marshall,  in  delivering  the  opinion  of  the 
court :  '  Let  the  end  be  legitimate,  let  it  be  within  the  scope 
of  the  Constitution,  and  all  means  which  are  appropriate, 
which  are  plainly  adapted  to  that  end,  which  are  not  pro- 
hibited, but  consist  with  the  letter  and  spirit  of  the  Consti- 
tution, are  constitutional.9 "    Id.,  538. 

There  is  another  feature  of  this  case  which  merits  consid- 
eration. It  is  undisputed  that  Massachusetts  in  good  faith 
actually  spent  the  amount  claimed  in  the  payment  of  pre- 
mium for  coin  for  the  payment  of  the  interest  on  her  bonds 
issued  for  money  borrowed  to  answer  the  call  for  help  by  the 
Federal  Government.  As  a  matter  of  justice,  ought  not  the 
statutes  in  question  be  given  such  a  construction  as  to  en- 
title the  plaintiff  to  a  judgment  for  this  amount  expended  ? 
In  the  New  York  case  Justice  Harlan,  speaking  for  £he 
court,  said  that  the  statute  of  July  27,  1861,  should  be  lib- 
erally construed,  New  York  v.  United  States,  160  U.  S.,  620. 
He  further  said: 

"  On  February  11,  1862,  he  [the  Secretary  of  War]  tele- 
graphed: 'The  Government  will  refund  the  State  for  the 
advances  for  troops  as  speedily  as  the  Treasurer  can  obtain 
funds  for  that  purpose.'  Liberally  interpreted,  it  is  clear 
that  the  acts  of  July  27, 1861,  and  March  8,  1862,  created,  on 
the  part  of  the  United  States,  an  obligation  to  indemnify 
the  State  for  any  costs,  charges,  and  expenses  properly  in- 
curred for  the  purposes  expressed  in  the  act  of  1861,  the  title 
of  which  shows  that  its  object  was  4  to  indemnify  the  State 
for  expenses  incurred  by  them  in  defense  of  the  United 
States/" 

After  Massachusetts  had  expended  this  money  in  good 
faith  regarding  it  as  a  "  proper  "  expense  for  the  purposes 
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for  which  it  was  required,  is  it  for  this  court  to  inquire  into 
the  question  as  to  whether  the  State  might  have  raised  the 
money  at  less  expense?  Can  we  be  called  upon  to  find 
whether  she  might  have  put  bonds  upon  the  market  at  par 
which  bore  a  lower  rate  of  interest  than  those  which  she 
issued? 

In  Johnston?*  case,  124  U.  S.,  236,  the  court  considered  a 
provision  in  the  captured  or  abandoned  property  act  which 
provided  that  the  Secretary  of  the  Treasury  should  make 
"such  rules  and  regulations  as  are  necessary  to  secure  the 
proper  and  economical  execution  of  the  provisions  of  this 
act,  and  shall  defray  all  expenses  of  such  execution  from  the 
proceeds  "  of  sales,  etc.  The  question  was  upon  the  meaning 
of  the  term  "  the  proper  and  economical  execution  "  in  the 
statute.  The  court,  while  recognizing  that  the  approval 
of  the  President  was  made  essential  to  the  validity  of  the 
rules  and  regulations,  declared  that  the  entire  administration 
of  the  system  devised  by  Congress  was  committed  to  the 
Secretary  of  the  Treasury,  and  said  (p.  249) : 

"Upon  him  alone  was  imposed  the  responsibility,  in  the 
first  instance,  of  making  rules  and  regulations  for  the 
'  proper  and  economical  execution '  of  the  statutes  in  ques- 
tion, through  agents  whom  he  should  designate.  *  *  * 
Such  authority  was  conferred  upon  the  Secretary  of  the 
Treasury,  subject  to  no  other  restriction  than  that  the  ex- 
penses charged  upon  the  proceeds  of  sales  be  'proper  and 
necessary,'  and  be  approved  by  him.  But  no  rule  was  pre- 
scribed for  its  guidance  in  determining  what  expenses  were 
to  be  regarded  as  of  that  character ;  for  the  reason,  perhaps, 
that  as  each  collection  and  sale  of  captured  and  abandoned 
property  must  depend  upon  its  special  circumstances,  it 
was  not  practicable  to  establish  a  rule  that  would  control 
every  case. 

"  As  no  expense  could  be  charged  against  the  proceeds  of 
any  sale  except  upon  the  approval  of  the  Secretary  of  the 
Treasury,  and  as  his  discretion  must  have  been  exercised 
with  reference  to  the  special  facts  of  each  case,  his  approval 
of  an  account  of  expenses  in  relation  to  the  collection  and 
sale  of  any  particular  lot  of  captured  and  abandoned  prop- 
erty should  be  deemed  conclusive  evidence  that  such  expenses 
were  proper  and  necessary,  unless  it  appeared  that  the  allow- 
ance of  such  expenses  were  procured  by  fraud,  or  that  the 
expenses  were  incurred  in  violation  of  some  positive  statute 
or  of  public  policy." 
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The  principle  thus  announced  is  applicable  here  when  we 
consider  that  no  rubs  were  announced  in  the  statute  by 
which  the  expenses  incurred  by  the  several  States  should  be 
determined.  What  was  proper  for  one  State  might  not  ap- 
ply in  another.  Each  State  had  to  determine  for  itself. 
The  method  for  raising  the  money  was  left  entirely  to  the 
State,  and  what  the  State  determined  was  a  necessary  and 
proper  expense  should  be  determinative  of  the  question  un- 
less we  find  that  the  expenses  incurred  by  the  State  were  in 
violation  of  some  statute  or  of  public  policy.  There  was  no 
statute  which  forbade  in  terms  a  State  making  its  bonds 
and  the  interest  payable  in  coin,  nor  can  it  be  said  that  it 
was  contrary  to  public  policy  that  this  should  be  done,  be- 
cause it  is  well  recognized  that  notwithstanding  the  legal- 
tender  act  parties  could  contract  for  the  payment  of  their 
obligations  in  coin,  and  such  contracts  have  been  enforced. 
Branson  v.  Rodes,  7  Wallace,  229;  TrebUcock  v.  Wilson,  12 
Wallace,  687. 

In  short,  under  the  act  of  July  27,  1861,  is  this  court 
called  upon  to  question  the  policy  of  Massachusetts  in  her 
manner  of  raising  the  money  which  it  was  necessary  for  her 
to  raise  to  answer  the  call  of  the  Federal  Government? 
If  we  are  not  called  upon  to  inquire  into  these  things,  are 
we  allowed  to  question  her  right,  at  the  time  she  did,  to 
promise  her  bondholders  that  they  should  receive  their 
interest  in  coin?  It  might  well  be  remarked  here  that  if 
the  defendants  had  then  borrowed  the  money  for  the  pur- 
poses for  which  Massachusetts  borrowed  it  the  interest  paid 
would  have  been  more  than  it  cost  Massachusetts. 

The  case  of  WiUard  v.  Tayloe,  8  Wallace,  557,  was  a  suit 
brought  by  the  plaintiff  for  the  specific  performance  of  a 
contract  entered  into  in  1854.  The  suit  was  brought  in 
1864  and  at  a  time  when  coin  was  at  a  very  high  premium 
(one  dollar  in  gold  being  worth  $1.80  in  United  States 
notes) ;  and  the  court  decreed  a  specific  performance  only 
on  the  condition  that  the  plaintiff  should  pay  the  amount 
due  by  the  terms  of  the  contract  in  gold  or  silver  coin. 

While  it  is  true  that  in  decreeing  specific  performance 
of  contracts  the  court  exercises  large  discretion  as  to  its 
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terms,  this  decision  seems  to  us  clear  justification  for 
Massachusetts  in  providing,  after  the  legal-tender  act  had 
been  passed,  that  the  interest  on  her  bonds  should  be  pay- 
able in  coin.  If  a  court  of  equity  could  decree  that  a  con- 
tract entered  into  before  the  Civil  War  for  the  payment  of 
money  should  be  paid  in  coin  before  specific  performance 
would  be  decreed,  on  the  ground  that  it  would  be  inequitable 
to  do  otherwise,  why  was  not  Massachusetts  justified  in 
saying  that  on  a  contract  entered  into  with  her  bondholders 
for  money  payable  in  coin  she  should  afterwards  agree 
that  the  interest  should  be  paid  in  coin,  even  though  the 
law  at  that  time  would  enable  her  to  pay  it  in  cheaper 
money? 

We  now  come  to  the  consideration  of  the  second  claim 
in  the  plaintiff's  petition.  The  findings  show  that  at  the 
outbreak  of  the  Civil  War  Massachusetts  expended  the 
sum  of  $209,885.61  for  the  purpose  of  protecting  the  har- 
bors and  strengthening  the  fortifications  of  the  coast. 
July  7,  1884,  Congress  recognized  this  expenditure  by  pass- 
ing an  act  referring  this  claim  to  the  accounting  officers 
of  the  Treasury  Department  and  authorizing  and  directing 
them  to  examine  the  claim  of  Massachusetts  for  expenses 
so  incurred.  Pursuant  to  said  Act,  the  State  of  Massa- 
chusetts filed  its  claim  for  the  same,  together  with  interest 
upon  the  bonds  which  she  had  issued  for  borrowing  money 
for  that  purpose,  together  with  the  premium  paid  for  coin 
with  which  such  interest  was  paid.  Thereupon  the  account- 
ing officers  allowed  the  claim  for  the  principal  on  the  bonds, 
but  rejected  the  claim  for  interest  and  premium.  Congress 
afterwards  appropriated  for  the  principal  sum  so  expended 
by  the  State,  but  never  made  any  appropriation  for  the  in- 
terest and  premium.  We  have  been  cited  to  no  law  of  Con- 
gress promising  to  repay  Massachusetts  any  part  of  the 
money  so  expended  by  her,  from  which  it  follows  that  how- 
ever generous  and  patriotic  this  action  on  the  part  of  the 
State  may  have  been,  she  has  no  legal  status  in  this  court 
for  the  repayment  of  the  same.  The  action  of  Congress  in 
repaying  her  the  principal  sum  expended  was  entirely 
voluntary  and  created  no  legal  foundation  for  anything 
more. 
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It  follows,  from  the  foregoing,  that  the  plaintiff  should 
have  judgment  for  the  sum  of  $886,389.68  upon  the  first 
claim  in  the  petition,  and  that  the  second  claim  should  be 
dismissed,  and  it  is  so  ordered. 

Hay,  Judge,  Downey,  Judge,  Booth,  Judge,  and  Camp- 
bell, Chief  Justice,  concur. 


JOHN  DOWNES  v.  THE  UNITED  STATES  * 

[No.  33647.    Decided  April  16, 1917.] 

On  Defendant's  Motion. 

Where  a  lieutenant  In  the  Navy  receives  additional  pay  for  duty  as  an 
aid,  and  by  subsequent  Executive  action  pursuant  to  the  act 
of  March  4,  1913,  37  Stat,  892,  he  became  a  lieutenant  com- 
mander, the  sum  so  allowed  as  additional  pay  as  aid  will  not 
be  set  off  against  the  claim  for  pay  for  the  higher  grade,  be- 
cause by  that  act  he  became  retroactively  and  constructively, 
but  not  in  fact,  a  lieutenant  commander  during  that  period. 

The  Reporters  statement  of  the  case : 

The  grounds  of  defendant's  motion  are  fully  set  forth  in 
the  opinion  of  the  court. 

Mr.  Richard  P.  Whiteley,  with  whom  was  Mr, Assistant 
Attorney  General  Huston  Thompson,  for  the  motion. 

To  the  major  part  of  the  former  judgment  no  exception 
is  taken,  but  it  is  respectfully  submitted  that  the  allowance 
of  pay  as  aid  is  in  conflict  with  the  decision  rendered  by  this 
coatt  in  the  case  of  Knox  v.  United  States,  52  C.  Cls.  22, 
rendered  January  8, 1917. 

The  two  offices  of  lieutenant  and  lieutenant  commander 
can  not  both  be  held  by  one  individual  at  the  same  time. 
Even  if  they  could  be  so  held,  they  are  incompatible,  and 
the  claimant  could  not  receive  the  compensation  of  both  for 
the  same  period,  but  is  entitled  only  to  the  salary  of  one. 
Badeau  v.  United  States,  130  U.  S.,  439 ;  Webster  v.  United 
States,  28  C.  Cls.,  25 ;  WincheU  v.  United  States,  28  C.  Cls., 

•  Ante,  p.   237. 
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30;  United  States  v.  King,  147  XJ.  S.,  676;  Woodweli  v. 
United  States,  214  U.  S.,  82. 

It  has  been  decided  that  he  was  properly  advanced  in 
grade  or  rank  pursuant  to  law  and  properly  commissioned  a 
lieutenant  commander  to  takte  rank  from  July  1, 1914.  He 
has  been  granted  the  full  pay  and  allowances  of  lieutenant 
commander  from  said  date,  and  the  pay  and  allowances  of 
lieutenant  must  be  deducted  therefrom.  The  pay  as  aid  is 
an  allowance  of  a  lieutenant,  or  a  junior  rank,  that  this 
court  has  held  can  not  be  lawfully  accorded  a  lieutenant  com- 
mander.   Knox's  case,  supra. 

Therefore  it  must  be  deducted  or  the  claimant  will  be  re- 
ceiving the  salary  of  two  incompatible  offices  for  the  same 
period. 

It  is  the  contention  of  the  Government  that  under  the 
recent  decision,  if  claimant  is  allowed  to  retain  the  pay  of 
aid  for  any  part  of  the  period  during  which  he  has  received 
the  pay  and  allowances  of  a  lieutenant  commander,  he  is 
being  allowed  double  salary.  He  would  thus  be  given  the 
pay  and  allowances  of  a  lieutenant  commander  from  July 
1,  1914,  to  the  date  of  his  actual  appointment,  upon  the 
theory  of  constructive  service  in  said  higher  grade,  and  also 
one  of  the  allowances  of  a  lieutenant,  for  a  part  of  the  same 
period,  upon  the  theory  of  actual  service  in  the  lower  grade. 

The  claimant  might  just  as  well  be  allowed  to  retain  all 
of  the  allowances  and  pay  proper  of  lieutenant  from  July  1, 
1914,  to  March  26,  1915,  because  of  actual  service  in  that 
grade,  in  addition  to  the  allowances  and  pay  proper  of  a 
lieutenant  commander  for  the  same  period,  as  to  be  allowed 
to  retain  any  part  of  a  lieutenant's  pay  or  allowances  for  the 
period  for  which  he  is  paid  in  full  as  a  lieutenant  com- 
mander. The  pay  of  aid  is  part  of  the  pay  of  a  lieutenant 
(Knox  case). 

To  retain  the  said  pay  in  addition  to  all  of  the  pay  of  a 
lieutenant  commander  is  to  be  given  the  pay  of  two  incom- 
patible offices  for  the  same  period  and  is  contrary  to  law. 
Webster  v.  United  States,  supra. 

Mr.  Oeorge  A.  King  opposed.  King  db  King  were  on  the 
briefs. 
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Downey,  Judge,  delivered  the  opinion  of  the  court : 

The  defendant  moves  for  a  new  trial  and  alleges  error  of 
law  in  that  the  court,  on  February  19,  1917,  rendered  judg- 
ment herein  in  the  sum  of  $625.28,  "  which  included  an  item 
of  $20.83  for  pay  as  aid  on  the  staff  of  the  commander  of 
the  third  division  of  the  Atlantic  Fleet."  The  statement  of 
the  alleged  error  of  the  court  is  probably  not  put  as  in- 
tended, since  the  judgment  of  $625.28  did  not,  in  a  proper 
sense,  include  the  item  of  $20.83  referred  to,  but  the  meaning 
is  apparent  from  the  facts  of  the  case  and  the  discussion  of 
the  question  in  counsel's  brief  accompanying  the  motion. 
The  facts  are  that  the  court  rendered  judgment  for  $625.28 
as  the  difference  between  the  plaintiff's  pay  as  a  lieutenant 
and  a  lieutenant  commander  for  the  period  from  July  1, 
1914,  to  March  26,  1915,  and  that  amount  is  conceded  to  be 
correct  as  the  difference  in  pay  of  the  two  grades  ferTEiT 
period  stated.  The  fact  appeared  in  the  record  before  the 
court  and  in  the  findings  that  for  the  period  from  July  1, 
1914,  to  August  20, 1914,  the  plaintiff,  then  a  lieutenant,  was 
paid  $20.83  as  additional  pay  while  serving  as  an  aid  on  the 
staff  of  the  fleet  commander.  It  was  contended,  and  is  now 
contended,  that  the  sum  received  by  the  plaintiff  as  addi- 
tional aid's  pay  should  have  been  set  off  as  against  the 
amount  found  due  him  as  difference  in  pay  between  the  pay 
of  lieutenant  and  lieutenant  commander  and  that  the  judg- 
ment should  have  been,  therefore,  for  that  much  less. 

The  action  was  brought  for  the  purpose  of  recovering  the 
difference  between  the  pay  which  the  plaintiff  had  received 
as  a  lieutenant  in  the  Navy  and  the  pay  of  a  lieutenant  com- 
mander from  the  date  stated  in  his  commission,  under  the 
provisions  of  the  act  of  March  4,  1913.  No  question  is  now 
made  as  to  the  correctness  of  the  amount,  and  it  is  not  now 
contended  that  the  court  was  in  error  in  holding  that  he 
was  entitled  to  the  pay  of  a  lieutenant  commander  from 
July  1,  1914,  the  date  stated  in  his  commission;  but  it  did 
appear,  from  the  report  of  the  auditor,  made  a  part  of  the 
record  in  the  case  when  originally  submitted,  that  the  plain- 
tiff had  received  additional  aid's  pay  in  the  sum  of  $20.83 
for  the  period  from  July  1  to  August  20, 1914,  and  the  court 
was  and  is  asked  to -deduct  that  amount  from  the  amount 
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found  to  be  due  him  as  a  lieutenant  commander.  It  is  con- 
tended that  without  such  deduction  the  plaintiff  is  being 
doubly  paid  for  the  same  period  of  time  and  that,  since  he 
is  only  eligible  to  receive  aid's  pay  when  a  lieutenant  in  the 
Navy,  and  not  eligible  to  receive  it  when  a  lieutenant  com- 
mander, the  effect  of  the  decision  is  to  hold  that  he  was  per- 
mitted to  hold  the  two  offices  of  lieutenant  and  lieutenant 
commander  at  the  same  time. 

It  might  be  suggested  that,  as  the  case  was  originally  sub- 
mitted, since  there  was  no  attempt  on  the  part  of  the  United 
States  to  plead  a  set-off  or  counterclaim  as  contemplated  by 
the  rules,  the  results  reached  must  be  correct  upon  that 
ground  alone,  but  we  did  not  put  it  upon  that  ground  in  the 
original  consideration  of  the  case,  and  we  prefer  now  to  con- 
sider it,  not  upon  that  ground,  but  upon  its  merits,  as  origi- 
nally considered. 

When  the  plaintiff  was  designated  as  an  aid  and  per- 
formed the  duties  under  that  designation,  for  which  he  was 
paid  the  amount  of  $20.83  in  question,  he  was  a  lieutenant 
in  the  Navy,  and  therefore  an  officer  of  the  rank  properly 
to  be  designated  as  an  aid.  There  is  no  question  made  as 
to  the  legality  of  the  payment  made  to  him  for  his  services 
as  an  aid  and  in  fact  no  reason  appears  why  that  payment 
was  not,  in  every  respect,  one  proper  to  be  made.  He  was 
not  then  a  lieutenant  commander  and  it  is  therefore  quite 
clear  that  his  payment  as  an  aid  possessed  none  of  the 
infirmities  cited  by  the  court  in  the  Knox  case  to  which 
reference  is  made.  His  pay  as  an  aid  was  additional  pay 
specifically  authorized  for  a  special  duty,  for  which,  so  far 
as  appears,  he  was  properly  designated.  He  was  after- 
wards commissioned  a  lieutenant  commander  to  rank  from 
July  1,  1914,  and  upon  determination  by  this  court  of  his 
rights  as  a  lieutenant  commander  under  that  commission,  the 
court  concluded  that,  under  a  specific  statute,  particularly 
applicable  in  such  cases  (act  of  Mar.  4,  1913),  he  was  en- 
titled to  the  pay  of  a  lieutenant  commander  from  the  1st  day 
of  July,  1914,  and  that  having  received,  for  that  period,  only 
the  pay  of  a  lieutenant,  he  was  entitled  to  recover  the  dif- 
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ference  between  the  pay  of  the  two  grades  which  was  the 
amount  stated  in  the  judgment.  Was  it  the  duty  of  the 
court,  or,  indeed,  had  the  court  any  right,  in  awarding  him 
judgment  for  that  amount,  to  offset  as  against  it  the  amount 
he  had  received  for  services  as  an  aid  while  yet  a  lieutenant 
in  the  Navy  ?  4 

If  the  right  to  recover  the  amount  received  by  him  as 
aid's  pay  had  been  set  up  originally  in  the  action,  by  way 
of  set-off  or  counterclaim,  it  is  submitted  that  the  result 
could  not  have  been  different.  It  has  been  held  in  many 
cases  that  payments  made  in  good  faith  through  a  mis- 
taken interpretation  of  the  law  may  not  be  recovered.  In 
some  instances  the  courts  have  seemed  to  adopt  a  different 
view,  but  the  most  that  they  have  ever  said  on  the  subject 
is  to  say  that  payments  illegally  made  may  be  recovered. 
It  seems  to  us  quite  clear  that  the  item  in  controversy  can 
not  be  brought  even  within  that  rule.  The  payment  for 
services  as  aid  was  not  an  illegal  payment,  and  it  is  not  so 
contended.  It  can  only  become  an  illegal  payment,  if  at 
all,  by  virtue  of  a  subsequent  action — that  is,  the  subsequent 
commissioning  of  the  plaintiff  as  a  lieutenant  commander 
to  rank  from  an  antecedent  date.  It  is  quite  elementary 
that  the  legality  of  transactions,  the  validity  of  contracts, 
etc.,  must  be  determined  in  the  light  of  the  law  in  force  at 
the  time,  and  the  application  of  that  well-settled  principle 
to  the  case  at  bar  would  seem  to  lead  to  the  conclusion,  ap- 
parently self-evident,  that  a  payment  of  compensation  en- 
tirely legal  at  the  time  it  was  made  can  not  be  rendered  ille- 
gal by  some  subsequent  executive  action. 

It  is  contended  that  this  view  of  the  case  serves  practi- 
cally to  hold  that  the  plaintiff  might  legally  be  a  lieutenant 
and  a  lieutenant  commander  in  the  Navy  at  the  same  time. 
Such  a  result  does  not  by  any  means  follow.  At  the  time 
he  received  pay  as  an  aid  he  was,  in  fact,  a  lieutenant.  He 
did  not  become  a  lieutenant  commander  until  a  subsequent 
time,  and  the  fact  that  his  commission  retroactively  gave 
him  rank  as  a  lieutenant  commander  during  the  period  when 
he  was  in  fact  serving  as  a  lieutenant  under  the  provisions 
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of  a  specific  statute  applicable  in  such  cases  can  not  serve 
to  make  of  him  a  lieutenant  and  a  lieutenant  commander 
in  fact  at  the  same  time.  He  was  in  fact  a  lieutenant  dur- 
ing the  period  in  question.  By  subsequent  action  author- 
ized by  statute  he  became  retroactively  and  constructively 
bu{  not  in  fact  a  lieutenant  commander  during  that  period. 

Neither  is  it  tenable  to  contend  that  the  conclusion  reached 
by  the  court  might  be  carried  one  step  further  and  reason- 
ably be  construed  as  holding  that,  for  the  period  involved,, 
the  plaintiff  might  recover  the  full  amount  of  the  pay  of  a 
lieutenant  commander,  notwithstanding  the  fact  that  he  had 
already,  for  that  period,  received  the  pay  of  a  lieutenant. 
The  pay  he  received,  which  is  now  questioned,  was  addi- 
tional pay  for  a  specific  service.  It  was  no  part  of  his  pay 
proper  as  a  lieutenant  in  the  Navy.  It  did  not  attach  to 
the  rank  and  it  was  not  common  to  all  those  of  that  rank. 
It  is  not  analogous,  as  suggested  by  counsel,  to  additional 
pay  for  foreign  service,  since  in  that  case  the  service  re- 
mains the  service  of  a  lieutenant  but  performed  under  other 
conditions  by  reason  of  which  additional  pay  is  given,  while 
in  the  case  of  an  aid  he  performs  additional  duties  of  a  per- 
sonal and  confidential  character  (Knox  case)  which  do  not 
follow  his  rank  and  of  which  an  admiral  of  the  Navy,  quoted 
in  that  case,  said  he  "  would  not  feel  called  upon  to  request 
of  any  of  the  other  officers  attached  to  the  station  at  the 
time."  The  amount  that  he  recovers  by  virtue  of  the  judg- 
ment of  this  court  is  the  difference  in  pay  between  two  dif- 
ferent grades  in  the  Navy.  The  conclusion  that  he  is  enti- 
tled to  retain  the  additional  pay  as  aid  furnishes  no  reason- 
able basis  for  the  hypothesis  submitted  as  to  the  pay  of  the 
two  grades. 

The  motion  for  new  trial  is 'overruled. 

Hay,  Judge,  Barney,  Judge,  Booth,  Judge,  and  Camp- 
bell, Chief  Justice,  concur. 
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ALFEED  J.  TOULON  v.  THE  UNITED  STATES. 

[No.  33296.     Decided  April  16,  1917.] 

On  the  Proofs. 

Assistant  surgeon,  Navy;  commission;  departmental  practice. — Where 
by  the  deliberate  action  of  the  administrative  department  a 
new  commission  is  issued  to  correct  a  prior  commission 
under  the  ruling  of  this  court  (51  O.  Cls.,  87),  recognition 
will  be  given  to  the  practice  of  the  department  in  reckoning 
the  date  from  that  of  appointment  rather  than  from  the  time 
of  actual  service  where  there  is  no  statute  which  prohibits 
said  practice. 

m 

The  Reporter's  statement  of  the  case : 

Mr.  George  A.  King  for  the  plaintiff.  King  &  King 
were  on  the  briefs. 

Mr.  Richard  P.  WMteley,  with  whom  was  Mr.  Assistant 
Attorney  General  Huston  Thompson^  for  the  defendants. 

The  following  are  the  facts  as  found  by  the  court: 

I.  The  claimant,  Alfred  J.  Toulon,  was  appointed  an 
assistant  surgeon  in  the  Navy  to  rank  from  November  29, 
1907,  and  accepted  the  appointment  and  executed  the  oath 
of  office  December  4, 1907. 

He  was  nominated  July  29,  1911,  to  be  a  passed  assistant 
surgeon  in  the  Navy  from  the  29th  day  of  November,  1910, 
upon  completion  of  three  years'  service  as  assistant  surgeon 
(subject  to  examination  required  by  law),  and  was  con- 
firmed August  1,  1911. 

His  examination  was  delayed  without  his  fault  until 
October,  1911,  when  he  was  examined  and  failed  profession- 
ally. He  was  reexamined  in  June,  1912,  and  passed.  He 
was  renominated  on  July  8,  1912,  to  be  a  passed  assistant 
surgeon  in  the  Navy  u  from  the  11th  day  of  April,  1911,  upon 
completion  of  service  as  an  assistant  surgeon  of  three  years 
plus  service  during  suspension  from  promotion  after  failure 
at  examination  and  to  correct  the  date  from  which  he  takes 
rank  as  previously  confirmed."    He  was  confirmed  July  16, 
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1912,  and  his  commission  was  executed  by  the  President 
July  25,  1915.  It  was  therein  stated  that  he  was  appointed 
a  "  passed  assistant  surgeon  in  the  Navy  with  the  rank  of 
lieutenant  from  the  11th  day  of  April,  1911." 

Subsequently  to  the  decision  of  this  court  in  his  former 
suit  for  pay  from  April  11,  1911,  the  date  stated  in  his  com- 
mission, he  was  renominated  by  the  President'  to  the  Senate 
with  a  new  date,  May  29,  1911,  to  take  the  place  of  the 
former  nomination,  confirmation,  and  commission,  and  was 
confirmed  and  recommissioned  as  a  passed  assistant  surgeon 
with  the  rank  of  lieutenant  from  the  said  29th  of  May,  1911. 
The  new  commission  is  dated  May  11, 1916. 

It  has  been  a  long-continued  practice  in  the  Navy  Depart- 
ment in  cases  of  promotion  of  assistant  surgeons  to  be 
passed  assistant  surgeons  to  regard  the  date  of  appointment 
in  the  lower  rank  as  the  beginning  of  the  three  years'  service 
required  before  promotion. 

II.  He  has  received  pay  as  of  the  rank  of  lieutenant'  only 
from  July  25,  1912.  If  held  entitled  to  pay  as  a  passed 
assistant  surgeon  with  the  rank  of  lieutenant  from  the  date 
stated  in  his  commission,  May  29,  1911,  together  with  com- 
mutation of  heat  and  light  for  the  same  in  that  grade,  he 
would  receive  an  additional  sum  of  $ . 

Per  Curiam: 

The  plaintiff  brought  his  action  claiming  under  the  pro- 
visions of  the  act  of  March  4,  1913,  37  Stats.,  892,  and  his 
petition  was  dismissed,  51  C.  Cls.,  87.  A  motion  for  a  new 
trial  has  been  overruled. 

The  chief  reason  for  the  dismissal  of  said  action  was  that 
the  date  from  which  the  plaintiff's  rank  dated,  as  stated  in 
the  commission,  was  prior  in  point  of  time  to  the  date  when 
he  could  have  been  commissioned  if  due  effect  was  given  to 
the  statute  requiring  the  suspension  from  promotion  for  six 
months  of  an  officer  who  failed  to  professionally  qualify 
when  examined  for  promotion.  The  fact  that  the  court's 
attention  was  directed  principally  to  the  question  of  the 
effect  to  be  given  to  the  act  requiring  suspension  from  pro- 
motion will  account  for  some  expressions  in  the  opinion 
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which  were  unnecessary  to  a  determination  of  the  question 
presented.  After  said  decision  the  plaintiff  was  reap- 
pointed; his  apointment  was  confirmed  by  the  Senate,  and 
a  new  commission  was  issued  to  him  in  which  it  is  stated 
that  his  rank  as  passed  assistant  surgeon  shall  date  from 
the  29th  day  of  May,  1911.  He  sues  again  to  recover  tho 
pay  and  allowances  of  the  higher  grade  from  the  date  stated 
in  his  new  commission. 

He  was  appointed  assistant  surgeon  on  the  29th  day  of 
November,  1907,  and  executed  his  oath  of  office  on  the  4th 
day  of  December,  1907.  In  assigning  him  rank  from  May 
29,  1911,  it  is  apparent  that  there  have  been  reckoned  three 
years  from  the  date  of  his  appointment,  with  the  addition 
of  six  months  on  account  of  the  said  act  requiring  suspen- 
sion, and  therefore  that  the  new  commission  was  intended  to 
give  full  effect  to  the  said  six  months'  period.  The  only  ques- 
tion we  need  now  consider  is  whether  the  date  stated  in  his 
commission  is  correctly  stated  as  May  29, 1911,  or  should  be 
June  4,  1911.  The  other  questions  involved  are  fully  con- 
cluded by  former  expressions  of  this  court,  to  be  found  in 
Toulon?8  case,  51  C.  Cls.,  87 :  Downed  case,  ante,  p.  237. 

In  our  former  opinion  it  was  stated  that  plaintiff  executed 
the  oath  of  office  on  December  4,  1907,  and  that  the  date  of 
his  eligibility  to  promotion  would  be  June  4,  1911.  The 
latter  date  was  arrived  at  by  assuming  that  three  years' 
service  as  assistant  surgeon,  dating  from  the  period  when 
he  assumed  the  duties  of  his  office,  would  terminate  on 
December  4,  1907,  and  that  six  months  should  be  added  to 
that  period.  It  was  not  material  in  that  hearing  to  deter- 
mine the  exact  date  upon  which  he  became  eligible  for  pro- 
motion because  it  was  manifest  that  the  date  stated  in  his 
commission  was  a  considerable  time  earlier  than  it  should 
have  been,  whether  the  date  of  appointment  or  the  date  of 
executing  the  oath  of  office  was  taken  as  the  proper  date 
from  which  to  reckon.  We  properly  assumed  that  his  pay 
as  assistant  surgeon  commenced  when  he  entered  upon  the 
discharge  of  the  duties  of  his  office.  We  must  now  deter- 
mine whether,  in  giving  effect  to  the  act  of  March  4, 1913,  we 
may  review  the  action  of  the  Executive  in  assigning  him  rank 
from  May  29,  1911.    That  action  was  taken  with  the  mani- 
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fest  purpose  of  correcting  the  earlier  commission.  It  is  now 
suggested  and  contended  that  the  "  three  years'  service  "  as 
assistant  surgeon,  which  the  statute  contemplates  as  a  pre- 
requisite to  promotion  to  the  grade  of  passed  assistant  sur- 
geon, should  properly  begin  with  the  date  of  appointment 
and  not  with  the  date  of  actual  entry  upon  the  duties  of  the 
office.  In  support  of  this  view  it  is  urged  that  the  uniform 
practice  of  the  Navy  Department,  extending  through  many 
years,  has  been  to  have  regard  to  the  date  of  appointment 
rather  than  the  other  date  as  fixing  the  beginning  of  the 
required  three  years'  service,  a  practice  which  is  said  to  rest 
in  the  custom  in  the  Navy  of  advancing  by  seniority.  As 
illustrating  the  reason  of  the  practice  it  is  said  that  when 
several  men  are  examined  for  appointment  as  assistant  sur- 
geon the  respective  numbers  assigned  to  them  upon  qualify- 
ing professionally  are  based  upon  the  order  of  proficiency 
shown  by  the  examination.  If  the  circumstance  of  location 
nearer  Washington,  which  would  enable  one  applicant  to 
execute  his  oath  of  office  earlier  than  could  one  who  was  not 
so  conveniently  located,  should  be  given  effect,  then  it  could 
follow  that  the  one  entitled  by  his  examination  to  the  first 
number  might  have  to  fall  below  the  others,  and  this  for  no 
other  reason  than  that  the  one  entitled  to  the  higher  posi- 
tion in  the  grade  could  not  get  his  oath  of  office  executed  as 
soon  as  one  more  conveniently  located.  Another  reason 
urged  is  the  fact  that  after  the  former  opinion  in  plaintiff's 
case  a  new  appointment  and  a  new  confirmation  took  place 
and  a  new  commission  was  issued  giving  the  dates  as  above 
stated,  though  the  appointing  power  had  its  attention  called 
to  the  matter  of  dates. 

We  will  not  enter  upon  an  extended  discussion  of  the  act 
of  March  4,  1913.  That  was  done  in  the  two  cases  above 
mentioned,  and  we  adhere  to  the  conclusions  therein  reached. 

The  act  Si  February  13,  1897,  29  Stats.,  526,  provides  as 
follows : 

"That  passed  assistant  surgeons  now  borne  upon  the  Navy 
register  shall  be  commissioned  as  such  by  the  President,  such 
commissions  to  bear  the  dates  upon  which  said  passed  as- 
sistant surgeons,  respectively,  received  the  appointments  as 
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such;  and  hereafter  assistant  surgeons  shall  be  regularly 
promoted  and  commissioned  as  passed  assistant  surgeons, 
and  passed  assistant  surgeons  as  surgeons,  subject  to  such 
examinations  as  may  be  prescribed  by  the  Secretary  of  the 
Navy:  Provided,  however,  That  no  examination  of  passed 
assistant  surgeons  shall  be  ordered  until  the  expiration  of 
six  months  from  the  passage  of  this  act,  during  which  time 
promotions  shall  be  made  as  now  provided  by  law." 

Without  digressing  to  consider  whether  said  act  can  con- 
trol and  affect  the  President's  discretion  to  the  extent  of 
compelling  him  to  commission  a  designated  individual,  it 
may  be  urged  with  some  force  that  in  declaring  that  the 
commissions  should  bear  the  dates  upon  which  assistant 
surgeons  received  appointments  as  such,  and  providing  that 
''hereafter  "  assistant  surgeons  shall  be  promoted  and  com- 
missioned as  passed  assistant  surgeons,  the  act  gives  some 
recognition  to  the  said  practice  in  the  Navy  of  reckoning 
the  date  from  that  of  appointment  rather  than  from  the  time 
of  actual  service.  We  find  no  statute  which  prohibits  said 
practice,  and  administrative  action  is  entitled  to  considera- 
tion. Ross*  case,  238  U.  S.,  530,  538.  It  does  not  appear 
that  any  positive  law  has  been  disregarded,  nor  does  it  ap- 
pear that  the  four  or  five  days9  difference  in  the  dates  was 
caused  by  any  fault  or  negligence  of  the  plaintiff  or  resulted 
from  any  other  cause  than  a  supposed  orderly  practice  long 
continued. 

As  stated  by  the  Judge  Advocate  General  In  re  John  A. 
Nelson,  April  12,  1916,  "  the  only  argument  in  favor  of  the 
legality  of  the  present  practice  is  that  it  is  expedient  and  has 
so  long  continued  that  it  may  be  regarded  as  having  been 
known  to  and  acquiesced  in  by  Congress."  In  addition  to 
that,  some  consideration  in  the  instant  case  is  due  to  the  fact 
that  a  new  commission  fixing  a  new  date  was  the  deliberate 
action  of  the  administrative  department. 

Confining  our  ruling  to  the  facts  appearing  in  the  instant 
case,  we  think  that,  under  the  conditions  stated,  the  plaintiff 
should  be  allowed  to  recover  the  pay  and  allowances  of  the 
higher  grade  from  the  date  stated  in  his  commission.  It 
follows  that  he  should  have  judgment,  the  amount  of  the 
same  to  be  entered  upon  the  coming  in  of  a  report  from  the 
accounting  officers.    And  it  is  so  ordered. 
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THE  ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY 
COMPANY  v.  THE  UNITED  STATES. 

[No.  82876.    Decided  April  23,  1917.] 

On  the  Proofs. 

Compensation;  statutory  construction. — By  the  act  of  March  4,  1013, 
87  Stats.,  707,  the  Postmaster  General  was  "  authorized "  to 
add  to  the  compensation  paid  for  transportation  on  railroad 
routes  "not  exceeding  five  per  centum  per  annum,"  on  ac- 
count of  the  increased  weight  of  malls  resulting  from  the  in- 
auguration of  the  parcel-post  system.  In  determining  the 
additional  compensation  to  be  paid,  certain  railroads  were 
allowed  five  per  centum,  others  less  than  five  per  centum,  and 
to  some  no  additional  compensation  was  made. 

Departmental  discretion. — Congress,  by  the  use  of  the  words  "  au- 
thorized to  add  to  the  compensation,"  prescribed  a  duty  for 
the  Postmaster  General  and  did  not  lodge  such  discretion  In 
him  as  to  permit  the  increase  to  be  made  in  whole  or  in  part 
or  denied,  as  he  should  determine. 

8a$ne. — The  words  "  not  exceeding  five  per  centum  "  used  In  the  act 
meant  that  there  should  be  added  to  the  stated  and  fixed 
compensation  five  per  centum  and  not  exceeding  five  per 
centum,  and  there  is  nothing  in  the  act  upon  which  a  discre- 
tion to  pay  a  lesser  sum  was  to  operate.  The  Postmaster 
General  did  not  act  judicially  in  the  premises,  and  his  action 
is  not  conclusive  when  brought  in  question  in  this  court. 

The  Reporter**  statement  of  the  case : 

Mr.  Alexander  Britton  for  the  plaintiff.  Britton  &  Gray 
were  on  the  briefs. 

Messrs.  Harvey  D.  Jacob  and  Joseph  Stewart,  with  whom 
was  Mr.  Assistant  Attorney  General  Huston  Thompson,  for 
the  defendants. 

The  "  Postmaster  General  is  authorized  to  add  to  the  com- 
pensation paid  for  transportation  on  railroad  routes  *  *  * 
not  exceeding  five  per  centum  thereof  per  annum."  No  words 
Congress  could  have  used  would  more  clearly  have  expressed 
a  permissive  authority  to  add  any  percentage  of  the  then  ex- 
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isting  compensation  within  the  maximum  he  deemed  proper. 
On  the  other  hand,  the  limitation  placed  upon  the  authority 
thus  conferred  is  mandatory.  The  added  compensation  pro- 
vided should  not  exceed  5  per  cent.  The  mandatory  char- 
acter of  this  limitation  only  accentuates  the  permissive  char- 
acter of  the  authority  granted,  for  where  there  is  no  discre- 
tion there  is  no  need  of  mandatory  limitation. 

True,  "  the  intention  of  the  lawmaker  constitutes  the  law," 
as  said  in  Atkins  v.  The  Disintegrating  Company,  18  Wal- 
lace, 272,  and  these  words  "  express  the  fundamental  rule  of 
judicial  interpretation  of  legislative  action,"  but,  "  where  the 
language  is  plain  and  admits  of  no  more  than  one  meaning," 
says  the  court  in  Caminetti  v.  United  States,  242  IT.  S.,  470, 
"the  duty  of  interpretation  does  not  arise  and  the  rules 
which  are  to  aid  doubtful  meanings  need  no  discussion,^ 
citing  Hamilton  v.  Rathbone,  175  U.  S.,  414. 

See  also  Lake  County  v.  Rollins,  130  U.  S.,  662 ;  Chicago  & 
Alton  Railroad  v.  United  States,  49  C.  Cls.,  463. 

That  the  reports  of  committees  and  congressional  discus- 
sion used  the  words  "  5  per  cent "  rather  than  "  not  exceeding 
5  per  cent,"  can  in  no  way  modify  the  final  use  by  Congress 
when  the  act  was  passed  of  the  words  "  not  exceeding  5  per 
cent." 

In  United  States  v.  Freight  Association,  166  U.  S.,  290, 
318,  it  is  said : 

"All  that  can  be  determined  from  the  debates  and  reports 
is  that  various  members  had  various  views,  and  we  are  left 
to  determine  the  meaning  of  this  act,  as  we  determine  the 
meaning  of  other  acts,  from  the  language  used  therein." 

See  also  Mackenzie  v.  Hare,  239  U.  S.,  299. 

Undoubtedly  there  is  a  line  of  cases  holding  that  where 
a  statute  is  ambiguous  the  court  will  ascertain  the  legislative 
intent  by  the  best  method  possible,  but,  it  is  submitted,  there 
is  no  rule  of  construction  by  which  the  plain  terms  of  a 
statute  are  set  at  naught  because  they  vary  from  words  used 
in  debates  or  committee  reports. 

The  act  itself  merely  granted  authority  to  add  to  the  ex- 
istent compensation  "not  exceeding  5  per  cent"     Under 
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what  circumstances  the  full  5  per  cent  and  in  what  cases  only 
a  part  thereof  should  be  allowed  were  all  matters  left  to  the 
discretion  of  the  Postmaster  General,  as  were  also  the  de- 
tails of  such  an  idea  as  might  form  the  basis  for  the  exercise 
of  the  authority  granted. 

The  statute  was  permissive,  not  directory.  It  merely 
"  authorized  "  the  Postmaster  General  to  add  not  exceeding 
5  per  cent.  Under  it  there  was  no  positive  direction  to  allow 
the  railroads  any  increase  whatever,  and  had  the  Postmaster 
General  refused  to  allow  any  increase  claimant  could  have 
no  cause  of  action.  All  the  act  meant  was  that  if  the  Post- 
master General  deemed  it  proper,  in  his  discretion,  to  grant 
an  increased  rate  of  pay  not  exceeding  5  per  cent,  he  had 
the  permission  of  Congress  to  so  do.  To  say  that  the  act 
meant  more  would  contravene  its  plain  terms.  If,  therefore, 
this  be  the  meaning  of  the  act,  it  was  not  necessary  for  the 
Postmaster  General  to  take  any  steps  whatever  regarding 
the  weighing  of  the  mails  or  the  calculation  of  percentages, 
and  that  he  did  do  so  only  illustrates  his  desire  to  be  fair. 
The  methods  pursued  can  hardly  be  expected  to  stand  the 
critical  test  of  all  experts  in  so  complicated  an  issue  as  rail- 
way mail  pay,  but  that  Congress  gave  the  Postmaster  Gen- 
eral full  authority  to  do  the  acts  complained  of  is  quite 
apparent. 

In  Cochnawer  v.  United  States,  51  C.  Cls.,  461,  this  court 
affirmed  the  principle  laid  down  in  United  States  v.  Ross, 
239  U.  S.,  530,  538,  that  "  administrative  action  should  not 
be  interfered  with  unless  plainly  violative  of  official  dis- 
cretion." In  the  Cocknower  case  the  court  had  under  con- 
sideration an  act  authorizing  and  directing  the  Secre- 
tary of  the  Treasury  to  increase  and  fix  the  compensation 
of  customs  inspectors  as  he  might  deem  advisable,  not  to 
exceed  in  any  case  the  rate  of  $6  per  day.  Under  authority 
of  the  act  the  secretary  had  reclassified  the  entire  force  of 
inspectors  at  one  port,  increasing  some  salaries  and  de- 
creasing others.  The  court  held  that  "the  regulation  of 
the  compensation  to  be  paid  within  the  maximum  stated 
in  the  act  was  vested  in  the  secretary." 


•aeon         A.,  T.  &  S.  F.  By.  Co.  v.  U.  S.  341 


OplaioB   of   the    Coirt. 

Since  under  the  permissive  act  of  March  4,  1913,  the 
Postmaster  General  could  not  have  been  legally  compelled 
to  act  at  all,  it  surely  can  not  be  maintained  that  honest 
endeavor  to  equitably  compensate  the  railroads  under  that 
act  was  an  abuse  of  official  discretion. 

Campbell,  Chief  Justice,  reviewing  the  facts  found  to  be 
established,  delivered  the  opinion  of  the  court: 

In  the  act  of  March  4,  1913,  37  Stats.,  791,  making 
appropriations  for  the  expenses  of  the  Post  Office  Depart- 
ment for  the  fiscal  year  1914,  there  was  incorporated  a 
provision  relating  to  compensation  on  railroad  routes  "on 
account  of  the  increased  weight  of  mails  resulting  from  " 
the  parcel  post  system  which  had  become  established  on 
January  1, 1913.  Excepted  from  the  operation  of  said  pro- 
vision, were  the  routes  on  which  the  usual  quadrennial 
weighing  of  mails  would  occur  before  July  1,  1913,  the  be- 
ginning of  the  fiscal  year  1914. 

The  plaintiff  company  operated  a  large  number  of  rail- 
road postal  routes  (75  or  more)  under  contracts  with  the 
Postmaster  General.  The  quadrennial  weighing  of  mails 
on  its  routes  had  occurred  in  1910  and  1911,  effective  for 
the  fiscal  year  1911  and  afterwards  unless  lawfully  changed. 
In  explanation  of  the  "  quadrennial "  weighings,  it  may  be 
stated  that  in  execution  of  his  powers  and  duties  under  the 
laws  of  Congress  relative  to  the  transportation  of  mails  by 
railroads  tha  Postmaster  General  had  divided  the  United 
States  into  four  sections  comprised  of  groups  of  States,  and 
he  conducted  a  weighing  of  the  mails  in  each  of  said  sec- 
tions once  every  four  years.  Upon  the  result  of  these 
weighings  in  the  several  sections,  the  compensation  to  be 
received  by  the  railroads  for  transporting  the  mails  over 
routes  in  the  section  concerned  was  adjusted  and  fixed  by 
contracts,  the  terms  of  which  are  not  material  in  the  in- 
stant case  except  as  to  the  amount  of  the  compensation 
stated  therein.  The  petition  avers  that  plaintiff  had  en- 
tered into  contracts  with  the  Post  Office  Department  for 
the  quadrennial  period  from  July  1,  1911,  to  June  30,  1915, 
over  a  large  number  of  routes  mentioned  in  an  exhibit  to  * 
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its  petition.  As  already  said,  no  question  as  to  whether  the 
contracts  contained  reservations  which  authorized  a  change 
or  readjustment  of  the  compensation  at  the  will  of  the  de- 
partment, is  involved  in  this  case.  We  may  assume,  and, 
according  to  our  view  of  the  act  under  consideration,  we 
must  assume,  that  there  were  existing  contracts  having 
some  time  to  run  in  three  of  the  weighing  sections.  The 
Congress  recognized  as  much  when  they  used  the  words  in 
the  act  "  for  the  remainder  of  the  contract  terms." 

The  Parcel  Post  System  was  established  by  the  act  of 
August  24,  1912,  37  Stats.,  557.  That  system  was  designed 
to  open  the  facilities  of  the  mails,  under  the  classification 
of  fourth-class  mail  matter,  to  "  all  other  matter,  including 
farm  and  factory  products,  not  now  embraced  in  either  the 
first,  second  or  third  class,  not  exceeding  eleven  pounds  in 
weight,"  under  certain  restrictions  mentioned  in  the  act. 
A  result  which  it  was  naturally  to  be  supposed  would  follow 
from  making  available  to  said  products  and  other  matter 
the  cheaper  or  more  rapid  transportation  afforded  by  the 
mail  service  was  a  large  increase  in  the  weights  of  the  mails. 
The  extent  of  the  increase  could  not  be  forecast.  One  pro- 
vision of  the  act  was  that  "  the  Postmaster  General  may  re- 
adjust the  compensation  of  star  routes  and  screen  wagon 
contractors  if  it  should  appear  that  as  a  result  of  the  parcel 
post  system  the  weight  of  the  mails  handled  by  them  has 
been  materially  increased."  37  Stats.,  558.  The  act  was 
silent  as  to  any  increase  of  weights  resulting  from  the  sys- 
tem upon  railroad  postal  routes. 

In  the  following  year  a  provision  was  inserted  in  said 
general  appropriation  act  which  forms  the  basis  of  the 
plaintiff's  claim.  That  provision  is  as  follows,  the  words 
which  we  have  italicized  showing  the  portion  which  the  con- 
tentions of  the  parties  are  addressed  to : 

"For  inland  transportation  by  railroad  routes  $51,500,- 
000 :  Provided,  That  no  part  of  this  appropriation  shall  be 
paid  for  carrying  the  mail  over  the  bridge  across  the  Mis- 
sissippi River  at  Saint  Louis,  Missouri,  other*  than  upon  a 
mileage  basis:  But,  provided,  further,  That  the  Postmaster 
General  may  in  his  discretion  pay  within  the  present  law  a 
fair  and  reasonable  price  for  the  special  transfer  and  termi- 
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nal  service  at  the  Union  Station  at  East  Saint  Louis,  Illinois, 
and  at  the  Union  Station  at  Saint  Louis,  Missouri,  including 
the  use,  lighting  and  heating  of  the  mail  building  and  trans- 
fer service  at  Saint  Louis,  Missouri,  provided  the  amount  so 
paid  shall  not  exceed  $35,000:  Provided  further,  That  on 
account  of  the  increased  weight  of  mails  resulting  from  the 
enactment  of  section  eight  of  the  act  of  August  twenty- 
fourth,  nineteen  hundred  ana  twelve,  making  appropria- 
tions for  the  service  of  the  Post  Office  Department  for  the 
fiscal  year  ending  June  thirtieth,  nineteen  hundred  and 
thirteen,  the  Postmaster  General  is  authorized  to  add  to  the 
compensation  paid  for  transportation  on  railroad  routes  on 
and  after  July  first ,  nineteen  hundred  and  thirteen,  for  the 
remainder  of  the  contract  terms,  not  exceeding  five  per 
centum  thereof  per  annum,  excepting  upon  routes  weighed 
since  January  first,  nineteen  hundred  and  thirteen,  and  to 
be  readjusted  from  July  first,  nineteen  hundred  and  thirteen, 
until  otherwise  provided  by  law."  [Italics  ours.]  .  37  Stats. , 
797. 

When  the  department  came  to  apply  said  provision  they 
adopted  a  method  which  is  stated  in  the  findings  of  fact. 
Securing  estimates  of  the  increase  of  weights  of  mails  re- 
sulting from  the  parcel  post  on  the  several  railroad  routes 
which  were  made  by  its  field  agents  and  with  these  estimates 
and  other  elements  as  factors,  the  department  made  com- 
putations to  ascertain  the  increase  which  should  be  allowed 
the  respective  routes,  taking  into  its  consideration  section 
4002  of  the  Kevised  Statutes  and  amendatory  acts.  The 
results  obtained  by  said  method  were  diverse.  In  some  in- 
stances upon  routes  on  plaintiff's  road  the  amount  of  increase 
allowed  was  equal  to  5  per  cent  of  the  compensation  stated  in 
the  contracts;  in  others  the  amount  of  the  increase  was  be- 
low 5  per  cent  of  the  compensation,  and  the  percentages 
varied;  while  on  some  routes  no  addition  was  made  to  the 
contract  compensation.  The  method  adopted  is  illustrated 
by  what  was  done  as  to  route  153013  set  out  in  Finding  VII. 
It  will  be  seen  therefrom  that  an  estimated  increase  in 
weight  as  a  result  of  parcel  post  was  8  per  cent,  and  the  com- 
putation adopted  resulted  in  an  increase  of  compensation 
on  that  route  of  3.27  per  cent.  But  an  estimated  increase 
in  weight  resulting  from  parcel  post  on  routes  155065  and 
155055  of  9  per  cent  and  21  per  cent,  respectively,  produced 
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under  said  method  no  increase  whatever  in  the  amount  of 
compensation. 

An  estimated  increase  of  6  per  cent,  as  a  result  of  parcel 
post  on  route  176095,  resulted  in  an  increase  of  compensa- 
tion of  2.08  per  cent,  while  the  same  estimated  increase  in 
weight  on  route  176103  resulted  in  an  increase  of  compensa- 
tion of  3.77  per  cent  on  that  route,  or  more  than  50  per  cent 
more  than  upon  said  route  where  the  estimated  increase  of 
weight  was  the  same. 

That  the  method  adopted  and  applied  can  be  sustained 
upon  the  theory  of  defendants  that  said  act,  being  permis- 
sive merely,  gave  the  Postmaster  General  a  discretion  to 
add  to  the  compensation  of  the  several  routes  5  per  cent 
thereof  or  nothing;  and  that  whatever  method  he  adopted 
is  controlling,  alike  on  the  plaintiff  and  the  court,  may  be 
conceded,  but  that  Congress  anticipated  that  results  so  di- 
verse could  follow  an  application  of  the  language  used  by 
them  in  the  act,  we  may  well  hesitate  to  believe. 

We  think  that  one  fundamental  error  in  the  said  method 
was  in  the  use  in  it  of  section  4002  of  the  Revised  Statutes 
and  amendatory  acts,  as  though  the  act  contemplated  a  re- 
statement by  the  Postmaster  General  of  the  compensation 
under  said  section  and  its  amendments.  There  is  nothing  in 
said  act  which  contemplates  a  change  in  the  contracts 
further  than  an  addition  to  the  compensation  "  for  the  re- 
mainder of  the  contract  terms."  Nor  do  we  see  any  force 
in  the  plaintiff's  suggestion  that  a  correct  interpretation  of 
said  act  involves  an  examination  of  "the  whole  series 
of  statutes  relating  to  railroad  mail  pay."  We  do  not  here 
attempt  any  discussion  of  those  statutes  or  the  rights  of 
parties  under  them.  While  we  have  held  in  what  are  called 
the  Divisor  cases  that  the  Postmaster  General  had  a  large 
discretion  under  the  act  of  1873  and  amendatory  acts,  and 
while  in  the  Delaware,  Lackawanna  &  Western  R.  R.  Co. 
caee,  51  C.  Cls.,  426,  we  had  occasion  to  consider  the  effect 
of  certain  provisions  in  the  contract  appearing  therein, 
neither  of  the  questions  involved  in  said  cases  are  here  in- 
volved. Plainly,  the  act  under  consideration  is  not  dealing 
with  compensation  for  transporting  all  mails,  but  confines 
itself  to  an  increase  resulting  from  parcel-post  matter. 
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The  result  of  the  application  of  the  department's  method 
upon  the  compensation  to  plaintiff  was  largely  less  than  5 
per  cent  of  the  compensation  stated  in  its  contracts,  and  it 
sues  for  the  difference  between  what  the  Postmaster  General 
allowed  under  said  method  and  what  it  would  have  received 
if  he  had  applied  a  flat  increase  of  5  per  cent  to  the  com- 
pensation fixed  in  its  several  contracts. 

The  plaintiff  contends  that  the  purpose  and  the  effect  of 
said  act  were  to  provide  for  the  payment  to  plaintiff  of  an 
addition  of  5  per  centum  to  the  Compensation  it  was  receiving 
annually  under  its  then  existing  contracts  for  transporting 
the  mails. 

The  defendants  insist  (1)  that  the  act  authorized  an  in- 
crease of  compensation  "  not  exceeding  5  per  cent " ;  "  that  is, 
that  the  maximum  is  5  per  cent,  the  minimum  nothing,  and 
between  the  two  lay  the  Postmaster  General's  discretion"; 
(2)  that  the  authority  being  permissive  and  not  mandatory, 
the  manner  of  its  exercise  by  the  Postmaster  General  is  not 
open  to  question.  In  amplification  of  their  position  the 
defendants  argue  that  the  act  contains  no  positive  direction 
"  to  allow  the  railroads  any  increase  whatever,"  and  that  if 
the  Postmaster  General  had  refused  to  allow  any  increase 
claimant  could  have  had  no  cause  of  action.  Assuming  the 
correctness  of  their  premise,  it  may  be  conceded  that  the 
logic  of  their  argument  is  sound;  but  was  the  authority 
conferred  by  the  act  a  power  which  could  be  exercised  in  the 
discretion  of  the  Postmaster  General  or  left  unexercised  by 
him  according  as  his  judgment  might  dictate? 

It  is  well  settled  that  in  the  construction  of  an  act  of 
Congress  the  expressions  of  individual  members  in  debates 
are  not  to  be  considered  by  the  courts  in  ascertaining  the 
meaning  of  the  language  in  which  the  act  is  finally  expressed 
or  the  intention  of  the  act  itself.  Mackenzie  v.  Hare,  239 
U.  8.,  299,  308. 

In  Pacific  Coast  Steamship  Co.  case,  33  C.  Cls.,  36,  56,  the 
rule  is  thus  stated : 

"  We  must  look  to  what  was  done  by  the  entire  body  as 
the  result  of  the  debates  rather  than  to  opinions  expressed 
pending  the  discussion  of  bills  resulting  in  enactments. 
Courts  take  judicial  notice  of  some  circumstances  outside  of 
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an  act  which  go  to  show  its  meaning,  and  in  doing  so  they 
frequently  take  a  wide  range  of  illustration  and  investiga- 
tion from  public  records,  public  documents,  general  and  local 
history,  and  other  matters  of  such  general  and  public  no- 
toriety as  may  be  supposed  to  have  been  in  the  minds  of  all 
the  legislators  when  the  act  was  passed,  but  they  never 
admit  the  opinions  and  evidence  of  individual  witnesses  for 
that  purpose." 

In  a  late  case  the  Supreme  Court  said : 

u  Reports  to  Congress  accompanying  the  introduction  of 
proposed  laws  may  aid  the  courts  in  reaching  the  true  mean- 
ing of  the  legislature  in  cases  of  doubtful  interpretation. 
Blake  v.  National  Banks,  23  Wall.,  307,  319 ;  Bate  Refriger- 
ating Co.  v.  Sulzberger,  157  U.  S.,  1,  42;  Chesapeake  Tele- 
phone  Co.  v.  Manning,  186  U.  S.,  238,  246 ;  Binns  v.  United 
States,  194  U.  S.,  486,  495.  But,  as  we  have  already  said, 
and  it  has  been  so  often  affirmed  as  to  become  a  recognized 
rule,  when  words  are  free  from  doubt  they  must  be  taken  as 
the  final  expression  of  the  legislative  intent,  and  are  not 
to  be  added  to  or  subtracted  from  by  considerations  drawn 
fnxn  titles  or  designating  names  or  reports  accompanying 
their  introduction,  or  from  any  extraneous  source.  In  other 
words,  the  language  beii*g  plain,  and  not  'easing  to  absurd 
or  wholly  impracticable  consequences,  it  is  the  sole  evidence 
of  the  ultimate  legislative  intent.  See  Mackenzie  v.  Hare, 
239  U.  S.  299,  308."  [Italics  mine.]  Caminetti  v.  United 
States,  242  U.  S.,  470. 

But  it  is  equally  settled  that  the  court  may  consider  the 
history  of  the  time,  the  occasion  giving  rise  to  the  legislation, 
the  sub ject-matter  of  the  enactment,  and  its  object  or  purpose. 

The  reason  for  this  rule  is  manifest.  The  act  is  not  to  be 
taken  as  a  mere  abstraction,  dissociated  from  all  other  stat- 
utes, its  context,  or  its  purpose,  and  be  dealt  with  as  so  many 
words.  The  purpose  of  its  enactment  and  its  application  to 
a  concrete  condition  of  affairs  to  which  it  was  intended  to 
be  applied  must  be  considered.  The  object  of  construction  is 
to  find  the  intention,  and  that  must  be  given  effect  if  con- 
sistent with  the  language  used  to  express  it.  Where  the  lan- 
guage is  plain  and  unambiguous  there  is  no  need  of  or  room 
for  construction ;  but,  where  words  are  used  which  appear  to 
be  ambiguous,  the  effort  must  be  directed  to  finding  the  mean- 
ing of  them  which  will  consist  with  the  intention  and  domi- 
nant purpose  of  the  act  rather  than  a  meaning  which  will 
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defeat  the  law.  Ut  res  valeat  mag  is  quam  pereat.  The  act  in 
question  was  the  result  of  two  conferences  between  confer- 
ence committees  of  the  House  and  the  Senate.  The  follow- 
ing statement  shows  what  led  up  to  the  enactment:  The 
Postmaster  General,  in  this  annual  report  dated  December  1, 
1912,  had  said  that  it  was  expected  that  the  establishment  of 
the  parcel  post  would  largely  increase  the  amount  of  mail 
to  be  transported  by  the  railways  and  that "  action  should  be 
promptly  taken  that  will  provide  for  them  the  additional 
compensation  to  which  they  are  entitled."  He  appended  to 
his  report  the  draft  of  a  bill  which  embodied  his  ideas  on 
said  subject,  but  it  was  not  enacted.  In  the  estimates  which 
the  departments  usually  furnish  to  the  committee  having 
the  matter  in  charge,  as  the  basis  for  appropriations,  the 
Postmaster  General  estimated  the  sum  of  $49,661,000  as  the 
sum  necessary  for  the  item  of  inland  mail  transportation. 
The  House  passed  the  Post  Office  appropriation  bill,  carrying 
an  appropriation  of  $49,000,000  for  said  item.  The  Senate 
amended  this  item  by  increasing  the  appropriation  to  the 
sum  of  $51,500,000  and  by  inserting  in  the  item  an  amend- 
ment in  the  following  language : 

"  That  on  account  of  the  increased  weight  of  mails  from 
the  establishment  of  the  parcel  post,  the  Postmaster  General 
is  authorized  and  directed  to  weigh  the  mails  on  railroad 
routes  for  not  less  than  thirty  successive  working  days,  and 
to  readjust  compensation  from  the  date  of  commencement 
of  said  weighing  at  not  exceeding  the  rate  provided  by  law." 

The  House  refused  to  concur  in  several  amendments  to  the 
general  act  made  by  the  Senate  and  a  conference  was 
ordered.  All  of  the  amendments  were  disposed  of  by  ac- 
tion on  the  reports  of  the  conferees  to  their  respective 
Houses  except  Senate  amendment  No.  26,  which  was  the 
one  above  quoted.  A  second  conference  was  ordered,  and  the 
conferees  drafted  and  reported  to  the  two  Houses  an  amend- 
ment or  substitute  for  said  item  of  inland  transportation  by 
railroad  routes  which  included  the  act  in  question  and  which 
became  the  law. 

Prior  to  the  adoption  of  said  amendment  No.  26  by  the 
Senate  the  Postmaster  General  had  communicated  an  esti- 
mate to  the  Senate  committee  as  to  the  cost  of  reweighing 
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all  the  mails,  including  the  parcel  post,  and  his  estimate 
showed  an  increase  in  amount  as  a  result  of  parcel  post  on 
all  routes  of  oyer  $4,000,000.  He  estimated  that  it  would 
require  something  more  than  $9,000,000  above  the  amount 
appropriated  in  the  House  bill  to  meet  the  requirements  of 
the  items  covered  in  the  House  bill  and  the  Senate's  pro- 
posed amendment. 

The  differences  between  Senate  amendment  No.  26  and 
the  amendment  as  reported  by  the  conferees  and  subse- 
quently enacted  are  marked.  One  fact  stands  out,  however, 
and  that  is  that  the  Senate  amendment  increasing  the 
amount  of  the  appropriation  from  $49,000,000r  as  fixqd  in 
the  House  bill,  to  $51,500,000  was  not  changed,  and  the  only 
change  in  the  body  of  the  item  was  the  incorporation  of  the 
enactment  in  question  shown  by  italics  in  the  act  above 
quoted. 

This  review  of  the  history  of  the  act  brings  clearly  into 
view  its  subject  matter  and  the  purpose  of  Congress. 

From  the  language  of  the  act  it  can  be  definitely  found, 
(1)  that  Congress  made  an  appropriation  on  account  of  the 
increase  of  mails  resulting  from  the  parcel  post;  (2)  that 
provision  was  made  for  three  weighing  sections  and  that  the 
fourth  was  not  provided  for  because  a  quadrennial  weighing 
of  the  mails  in  that  section  would  soon  take  place,  which 
would  determine,  with  approximate  accuracy,  what  the  av- 
erage daily  weight  of  mails,  including  parcel  post,  would  be 
in  that  section;  (3)  that  Congress  recognized  the  existence 
of  contracts  which  had  been  made  based  upon  quadrennial 
weighings  having  periods  to  run;  (4)  that  by  said  contracts 
a  compensation  had  been  stated  to  which  an  addition  was 
to  be  made  because  of  said  increased  weight.  We  think  the 
act  prescribes  the  percentage  of  increase. 

The  authorized  addition  "to  the  compensation  paid  for 
transportation  "  was  to  be  applied  "  on  railroad  routes  "  on 
and  after  July  1,  1913,  for  "  the  remainder  of  the  contract 
terms  "  in  said  three  sections.  Clearly  the  addition  was  ap- 
plicable to  all  of  the  said  routes.  The  railroad  routes  in  all 
of  the  country  (excluding  one  section  specially  excepted) 
are  dealt  with  comprehensively.    The  statute  does  not  indi- 
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cate  or  say  that  they  were  to  be  considered  separately  or 
severally  or  that  additional  compensation  was  to  be  allowed 
some  and  denied  to  other  routes.  The  authority  to  add  to  the 
compensation  "  on  railroad  routes  "  did  not  authorize  an  ar- 
bitrary rate  on  each  route  but  required  that  the  percentage 
of  increase  should  be  equal  and  be  applied  to  all,  the  appli- 
cable principle  being  that  "  equity  delighteth  in  equality." 

While  the  act  made  an  appropriation  for  the  fiscal  year 
1914,  the  provision  in  question  was  not  limited  to  that  year. 
It  extends  into  the  future.  "  The  remainder  of  the  contract 
terms"  refers  to  the  contracts  having  one,  two,  and  three 
years,  respectively,  to  run  and  the  additional  compensation 
authorized  was  to  be  "  per  annum."  The  act  is  therefore  in 
the  nature  of  general  legislation  engrafted  upon  an  appro- 
priation act.  It  clearly  recognizes  that  because  of  an  in- 
creased weight  of  the  mails  resulting  from  the  establishment 
by  statute  of  a  system,  which  was  designed  to  produce  the 
increase,  there  were  equitable  considerations  which  would 
justify  additional  compensation  to  the  routes  concerned.  It 
makes  no  difference  that  the  equities  arising  from  the  condi- 
tions, which  had  their  basis  in  the  parcel-post  act,  may  not 
be  such  equities  as  a  court  could  recognize  or  undertake  to 
enforce  except  for  the  statute,  because  Congress  could  recog- 
nize them  and  authorize  their  enforcement.  Congress  in 
said  act  does  recognize  them.    The  act  is  remedial. 

This  brings  us  to  the  question  of  what  provision  is  made 
for  paying  for  said  increased  weight,  and  whether  the 
amount  of  it  is  left  in  the  discretion  of  the  Postmaster  Gen- 
eral or  is  to  be  found  in  the  proper  meaning  of  the  language 
of  the  act.  As  has  been  said,  the  defendants  contend  that 
the  act  left  the  matter  of  compensation  entirely  in  the  dis- 
cretion of  the  Postmaster  General,  and,  therefore,  left  it  for 
that  official  to  say  whether  there  would  be  added  5  per  cent 
or  less,  or,  as  they  argue,  the  "  Postmaster  General  is  author- 
ized to  add  to  the  compensation  paid  for  transportation  on 
railroad  routes  *  *  *  not  exceeding  five  per  centum 
thereof  per  annum"  and,  therefore,  to  add  any  percentage 
of  the  then  existing  compensation  within  the  maximum  he 
deemed  proper. 
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This  argument  is  predicated  upon  the  word  "  authorized  " 
as  used  in  the  act  when  followed  by  the  words  "  not  exceeding 
five  per  centum  thereof  per  annum."   But  is  the  word  autJior- 
ized  to  be  given  the  restricted  meaning  which  must   be 
adopted  to  sustain  defendants'  contention  upon  that  phase 
of  the  question?    We  think  not.    The  purpose  of  the  act  was 
to  afford  some  measure  of  compensation  for  an  additional 
burden  upon  the  transportation  companies  resulting  from 
the  parcel  post  without  disarranging  the  contracts  relating 
to  other  mail  matter.    The  Congress  knew  that  under  ex- 
isting contracts  some  of  the  routes  in  the  three  sections  re- 
ferred to  would  have  to  transport  the  mails  for  three  years; 
that  in  two  of  the  sections  there  would  be  two  years  before 
the  contract  terms  expired,  and  that  in  only  one  of  the  sec- 
tions would  the  contract  term  end  in  one  year.    Congress 
also  knew  that  the  percentage  of  increase  in  weight  was  un- 
certain, and  that  an  estimate  of  such  increase  in  1913  would 
furnish  no  solid  basis  for  ascertaining  or  estimating  the  in- 
crease for  later  years.    The  authority  to  add  to  the  compen- 
sation was  therefore  for  the  benefit  of  the  routes  in  said 
three  sections. 

The  rule  of  law  applicable  to  such  an  act  is  broadly  stated 
in  Supervisors  v.  United  States,  4  Wall.,  435.  The  question 
before  the  court  in  that  case  was  upon  the  meaning  of  the 
words  "  may,  if  deemed  advisable  "  in  an  act  which  declared 
that  "the  board  of  supervisors  under  township  organiza- 
tion, in  such  counties  as  may  be  owing  debts  which  their 
current  revenue,  under  existing  laws,  is  not  sufficient  to  pay, 
may,  if  deemed  advisable,  levy  a  special  tax,  not  to  exceed 
in  any  one  year  one  per  cent  upon  the  taxable  property  of 
any  such  county,"  to  be  collected  as  other  taxes,  kept  as  a 
separate  fund,  and  "  be  expended  under  the  direction  of  the 
said  county  court  or  board  of  supervisors,  as  the  case  may 
be,  in  liquidation  of  such  indebtedness."  The  counsel  for  the 
board  insisted  that  the  authority  thus  given  involved  no 
duty ;  that  it  depended  for  its  exercise  wholly  upon  the  judg- 
ment of  the  supervisors,  and  that  the  writ  of  mandamus  ap- 
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plied  for  should  not  issue.  The  Supreme  Court  did  not 
adopt  the  view  so  advanced,  but  say  (p.  446)  : 

"  The  conclusion  to  be  deduced  from  the  authorities  is,  that 
where  power  is  given  to  public  officers,  in  the  language  of 
the  act  before  us,  or  in  equivalent  language — whenever  the 

(mblic  interest  or  individual  rights  call  for  its  exercise — the 
anguage  used,  though  permissive  in  form,  is  in  fact  peremp- 
tory. What  they  are  empowered  to  do  for  a  third  person  the 
law  requires  shall  be  done.  The  power  is  given,  not  for  their 
benefit,  but  for  his.    It  is  placed  with  the  depositary  to  meet  { 

the  demands  of  right,  and  to  prevent  a  failure  of  justice. 
It  is  given  as  a  remedy  to  those  entitled  to  invoke  its  aid, 
and  who  would  otherwise  be  remediless. 

"  In  all  such  cases  it  is  held  that  the  intent  of  the  legis- 
lature, which  is  the  test,  was  not  to  devolve  a  mere  discretion,  j 
but  to  impose  *  a  positive  and  absolute  duty.9 "    City  of  Ga~ 
lena  v.  Amy,  5  Wall.,  705;  United  States  v.  Tlioman,  156 
U.  S.,  353,  359. 

In  the  last-named  case  the  question  was  whether  the  word 
"  may  "  imposed  a  duty  or  created  a  discretion.  The  opinion 
by  Mr.  Justice  White  (now  Chief  Justice)  says  (p.  359) :  "  It 
is  a  familiar  doctrine  that  where  a  statute  confers  a  power 
to  be  exercised  for  the  benefit  of  the  public  or  of  a  private 
person  the  word  '  may '  is  often  treated  as  imposing  a  duty 
rather  than  conferring  a  discretion,"  and  cites,  among 
others,  the  said  case  of  Supervisors  v.  United  States,  supra. 
He  adds,  however,  that  the  rule  as  announced  by  him  is  by 
no  means  invariable,  and  that  its  application  depends  on 
the  context  of  the  statute  and  on  whether  it  is  fairly  to  be 
presumed  that  it  was  the  intention  of  the  legislature  to  con- 
fer a  discretionary  power  or  to  impose  an  imperative  duty. 

In  United  States  v.  Cornell  Steamboat  Co.,  202  U.  S.,  184, 
the  question  involved  a  construction  of  section  2984  of  the 
Revised  Statutes,  whereby  the  Secretary  of  the  Treasury  is 
"  authorized,  upon  production  of  satisfactory  proof  to  him  n 
of  certain  facts,  to  abate  or  refund  customs  duties.  The 
court  declared  that  while  the  language  of  the  section  is  per- 
missive in  that  it "  authorizes  "  and  does  not  in  terms  require 
the  abatement  or  refunding  of  the  duties,  they  "  do  not  find 
it  necessary  to  go  deeply  into  the  learning  expended  upon 
the  distinction  between  permissive  and  mandatory  clauses,*9 
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but  conclude  that  in  a  plain  case  "  it  would  be  an  imputation 
upon  the  good  faith  of  the  Secretary  to  assume  that  he 
would  refuse  to  return  the  duties,  notwithstanding  the  lan- 
guage of  the  statute  may  be  construed  as  permissive  merely." 
It  is  then  added:  "We  think  the  petitioner  is  entitled  to 
build  his  case  upon  this  assumption,"  and  the  Supervisor*' 
case  is  cited.  The  court  held  that  the  Court  of  Claims  had 
jurisdiction  to  enforce  the  claim. 

When  the  Cornell  Steamboat  ease  was  before  the  Circuit 
Court  of  Appeals,  Second  Circuit,  137  Fed.,  455,  the  con* 
tention  was  made  that  section  2984  of  the  Revised  Statutes 
confided  an  irreviewable  discretion  in  the  Secretary  to  re- 
fund or  to  refuse  to  refund,  but  that  court  held  otherwise. 

In  Village  of  Kent  v.  United  States,  113  Fed.,  232,  it  was 
held  in  an  opinion  by  Judge  Day  that  where  an  act  author- 
ized a  municipal  council  to  do  a  number  of  things,  among 
which  was  an  authority  to  levy  taxes  to  pay  interest,  there 
might  be  a  discretion  as  to  some  of  the  matters,  but  the  act 
was  mandatory  as  to  the  interest.  Judge  Day  said  (p.  237) : 
"  We  think  it  plain  that  the  discretion  vested  in  the  council 
to  determine  the  amount  to  be  levied  for  each  purpose  does 
not  apply  to  a  purpose  such  as  the  payment  of  interest  which 
is  mainly  a  matter  of  mathematical  calculation  not  required 
to  be  fixed  by  the  exercise  of  discretion  on  the  part  of  the 
council."  He  therefore  construed  the  provision  as  man- 
datory. 

A  circumstance  which  may  be  noted  as  indicative  of  the 
sense  in  which  the  word  "  authorized  "  was  used  in  said  act 
is  that  in  the  proviso  which  immediately  precedes  the  pro- 
vision under  consideration,  and  grants  to  the  Postmaster 
General  authority  to  pay  a  price  not  to  exceed  $35,000  for 
certain  service,  the  form  of  expression  used  is  that  the  Post* 
master  General  "  may,  in  his  discretion,  pay."  Similarly,  in 
other  places  in  the  general  act  we  find  (37  Stats.,  791)  a 
provision  that  "  the  Postmaster  General  may,  in  his  discre- 
tion, allow  "  a  certain  per  diem ;  a  provision  for  the  expendi- 
ture "  in  the  discretion  of  the  Postmaster  General "  of  not 
to  exceed  $5,000  for  collecting  certain  information;  a  pro- 
vision (p.  798)  that  the  Postmaster  General  may,  "in  his 
discretion,"  make  certain  allowances  to  postal  clerks;  and  in 
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the  provision  relating  to  inland  transportation  of  mail  by 
electric  and  cable  cars  that  the  Postmaster  General  may, 
"  in  his  discretion,"  vary  the  price  paid  and  also  that  a  sum 
not  to  exceed  $15,000  may  be  expended  "  in  the  discretion  of 
the  Postmaster  General."  Why  the  Congress  saw  fit  to  ex- 
press the  fact  that  said  smaller  expenditures  were  to  be 
made  in  tt  the  discretion  of  "  the  official  and  to  omit  the  ex- 
pression as  to  the  much  larger  expenditure  of  additional  pay 
to  railroad  routes  is  not  apparent  if,  in  fact,  it  was  intended 
to  lodge  a  discretion  and  not  prescribe  a  duty. 

When  the  act  is  read  in  connection  with  the  history  of  its 
passage  (Lapina  v.  Williams,  232  U.  S.,  78)  it  is  clear  that 
Congress  was  legislating  with  a  definite  object  in  view. 
That  object  was  the  matter  of  compensation  to  railroad 
routes  for  increase  of  mails  resulting  from  parcel  post 
The  recipients  of  the  appropriation — those  for  whose  bene- 
fit it  was  made — are  as  certainly  designated,  by  reference, 
as  if  they  had  been  named  in  the  act.  They  were  railroad 
routes  that  were  receiving  compensation  under  contracts, 
except  those  in  a  specified  section,  and  whose  contract  terms 
extended  beyond  July  1,  1913.  The  added  per  cent  of  the 
compensation  was  to  be  "per  annum"  and  not  variable. 
Senate  amendment  26  would  have  furnished  a  more  defi- 
nite standard,  but  it  was  rejected.  Whether  rejected  because 
of  the  expense  of  its  execution  or  because  under  its  operation 
the  Government  would  lose  the  benefits  of  existing  contracts, 
so  far  as  the  normal  increase  in  the  mails  during  the  quad- 
rennial periods  was  concerned,  as  well  as  stand  to  pay  under 
a  reweighing  a  larger  sum  "on  account  of  the  increased 
weights  of  mails  resulting  from  "  the  parcel  post  or  whether 
it  was  rejected  because  of  all  of  said  considerations  or  others, 
it  can  not  be  positively  affirmed.  But  it  is  clear  that  every 
factor  essential  to  a  determination  of  whether  a  per  cent  of 
compensation  was  to  be  added  is  stated  in  the  act.  In  our 
view  the  adjustment  of  the  matter — the  application  of  the 
percentage  contemplated  by  the  act — involved  just  such  a 
situation  as  Judge  Day  describes  in  the  Village  of  Kent 
case,  supra,  as  "merely  a  matter  of  mathematical  calcula- 
tion not  required  to  be  fixed  by  the  exercise  of  discretion 
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on  the  part  of  the"  Postmaster  General.  We  think  it  is 
to  be  assumed  that  the  appropriation  was  sufficient  to  allow 
5  per  cent  additional  compensation*  This  assumption  can 
be  adopted  because  (1)  it  is  readily  deducible  from  the 
figures  stated  in  the  act,  the  Senate  having  increased  the 
House  appropriation  by  $2,500,000,  and  only  three  out  of 
the  four  sections  being  concerned;  (2)  the  concluding  para- 
graph in  the  general  act  (p.  801)  seems  designed  to  supply 
any  deficiencies,  and  (3)  the  burden  of  showing  there  was 
a  deficiency  would  seem  to  rest  upon  the  defendants,  and 
they  have  not  shown  it.  Belcher's  case,  34  C.  Cls.,  400,  420. 
In  that  case,  after  stating  that  the  question  of  insufficiency 
in  the  appropriation  was  defensive  matter,  which  the  claim- 
ant manifestly  could  not  prove,  and  should  not  therefore 
be  called  upon  to  prove,  Judge  Nott,  speaking  for  the  ma- 
jority of  the  court,  says: 

"Congress  manifestly  believed  that  they  were  appro- 
priating money  enough  to  give  full  effect  to  the  act,  and 
there  is  nothing  shown  in  this  case  to  justify  the  court  in 
saying  that  Congress  were  mistaken.  Not  until  the  legisla- 
tive mistake  is  established  will  the  court  be  justified  in 
entertaining  the  question  whether  the  provisions  of  the 
statute  must  necessarily  fail.9' 

With  all  the  elements  for  a  mathematical  calculation 
stated  in  the  act,  and  a  sufficient  appropriation  provided, 
can  it  be  reasonably  supposed  that  the  Congress  intended 
to  vest  a  discretion  in  the  department  such  as  the  defend- 
ants claim  was  vested  in  this  instance,  namely  a  right  to 
determine  that  nothing  should  be  added  to  the  compensation 
and  thereby  to  render  nugatory  the  congressional  purpose 
to  add  something  to  the  existing  compensation  because  of 
a  recognized  condition  that  produced  an  increase  in  the 
weights  of  mails  and  therefore  justified  some  increase  in  pay  ? 

In  Jordan's  case,  113  U.  S.,  418,  it.  appeared  that  an  act 
had  provided  for  the  refunding  to  persons  named  therein 
of  the  amount  of  taxes  collected  from  them  contrary  to  the 
provisions  of  certain  regulations  therein  mentioned,  the 
amount  to  be  paid  to  each  of  them  being  set  opposite  his 
name.    The  statute  (19  C.  Cls.,  113)  required  the  Secretary 
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to  refund  "  the  amount  of  taxes  assessed  upon  and  collected 
from  the  said  named  persons  contrary  to  the  provisions  of 
the  regulations  issued  by  the  Secretary  of  the  Treasury" 
June  21,  1865,  and  published.  Under  that  statute  it  was 
contended  by  the  defendants  that  the  act  did  not  appro- 
priate the  specific  sums  mentioned  but  only  so  much  thereof 
in  each  case  as  is  shown  to  have  been  assessed  and  collected 
contrary  to  the  provisions  of  said  circular.  The  Supreme 
Court  in  affirming  the  judgment  of  this  court  said  that 
the  statute  left  no  discretion  in  the  Secretary  nor  anything 
for  his  determination,  except  the  identity  of  the  claimants 
with  the  -persons  named  therein,  and  that  the  language 
would  not  admit  of  doubt  that  Congress  undertook,  as  it 
had  the  right  to  do,  to  determine  to  whom  relief  should  be 
accorded  and  the  exact  amount  which  should  be  paid  to 
each.  True,  the  statute  appearing  in  that  case  "  authorized 
and  directed  "  the  payments  to  be  made,  but  the  contention  as 
to  the  amounts  to  be  paid  was  as  tenable  in  that  case  as  in 
this,  if  it  can  be  determined  that  Congress  fixed  the  per- 
centage to  be  added  to  the  compensation.  See  also  Price's 
case,  116  U.  S.,  43. 

Whether  we  adopt  the  rule  as  stated  in  Supervisor's  case, 
supra,  or  concede  that  that  rule  is  not  inexorable  and  seek 
to  apply  the  principal  stated  in  United  States  v.  Thoman, 
supra,  we  think  the  result  must  be  the  same.  That  result 
is  that  the  use  of  the  word  "  authorized "  in  said  act  does 
not  imply  a  discretion  but  devolved  a  duty.  Nor  do  we 
think  that  because  the  language  was  that  the  Postmaster 
General  was  authorized  to  add  "not  exceeding  five  per 
cent"  of  the  compensation,  we  must  conclude  that  the  act 
left  it  in  his  discretion  to  allow  5  per  cent  or  any  less  per 
cent  he  chose,  or  nothing  if  he  so  decided.  If  there  was 
anything  in  the  act  which  called  for  the  exercise  of  some 
judgment  or  discretion  or  some  reason  appearing  therefrom 
why  Congress  left  the  "  per  cent "  to  be  fixed  by  the  Post- 
master General,  instead  of  themselves  fixing  it,  the  question 
could  be  readily  solved.  Can  it  be  that  they  have  placed 
it  in  the  discretion  of  the  department  to  render  nugatory 
the  provision  which  they  considered  should  be  made,  for  a 
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definite  purpose,  in  behalf  of  ascertained  persons  and  for 
which  they  appropriated  money  I  Or  can  it  be  that,  intend- 
ing to  provide  a  definite  addition  to  the  compensation  being 
paid,  the  Congress  by  the  use  of  the  words  "  not  exceeding  " 
have  rendered  the  act,  designed  to  be  beneficial,  so  uncertain 
that  its  enforcement  by  a  court  is  not  possible?  We  think 
these  questions  should  be  answered  in  the  negative.  If  the 
act  is  taken  in  the  light  of  its  history,  its  object  and  inten- 
tion means  that  Congress  intended  themselves  to  fix  the 
per  cent  of  compensation  which  should  be  added,  and  we 
think  they  did  so  intend,  then  a  meaning  can  be  given  to 
the  words  "  not  exceeding  "  which  will  effectuate  their  inten- 
tion. In  that  event  the  meaning  is  that  there  should  be 
added  to  the  stated  and  fixed  compensation  5  per  cent  per 
annum,  and  not  exceeding  that  per  cent.  Scott  v.  B.  &  O. 
R.  R.,  93  Md.,  475,  505 ;  Garby  v.  Harris,  7  Exch.,  591,  21, 
L.  J.,  160;  United  States  v.  Fish,  3  Wall.,  445;  Oates  v. 
National  Bank,  100  U.  S.,  239,  244 ;  The  Emily,  9  Wheat., 
381,  388 ;  United  States  v.  Freeman,  3  How.,  556, .  565 ; 
Seimens  v.  Sellers,  123  U.  S.,  276,  285;  Winona  etc.,  Co. 
v.  Barney,  113  U.  S.,  618,  627;  Endlich  on  Interp.  Stats., 
§§  295,  297. 

In  Oates  v.  National  Bank,  supra,  it  is  said  that  the  court 
should  not  by  a  too  rigid  adherence  to  the  letter  of  the  statute 
defeat  the  clearly  expressed  intention  of  the  act. 

In  Wilkinson  v.  Leland,  2  Pet.,  627,  661,  it  is  said  that  an 
act  of  the  legislature  is  to  be  interpreted  according  to  the 
intention  of  the  legislature  apparent  on  its  face,  and  "  every 
technical  rule  as  to  the  construction  or  force  of  particular 
terms  must  yield  to  the  clear  expression  of  the  paramount 
will  of  the  legislature." 

In  The  Emily,  supra,  it  is  said  that  an  interpretation  is 
never  to  be  adopted  that  would  defeat  the  purpose  of  the 
enactment  if  any  other  reasonable  construction  can  be  found 
which  its  language  will  fairly  bear. 

The  construction  for  which  defendants  contend  would 
enable  the  Postmaster  General  to  decline  to  make  any  adJ 
dition  to  the  compensation  of  railroad  routes  notwithstand- 
ing the  appropriation  of  money  therefor  and  the  right  to 
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make  it  given  by  the  act.  On  the  other  hand,  unless  the 
words  "  not  exceeding  five  per.  cent "  be  construed  to  mean 
something  definite  the  law  would  fail  because  of  its  uncer- 
tainty. Both  of  these  views  are  to  be  avoided  unless  we  are 
compelled  to  adopt  the  one  or  the  other  from  the  language 
of  the  act. 

In  thus  speaking  of  the  power  of  the  Postmaster  General 
to  refuse  to  make  any  addition,  we  do  not  mean  that  he  has 
done  so.  We  are  considering,  however,  the  meaning  of  the 
act  and  the  possibilities  of  its  application  if  the  official 
charged  with  its  execution  had  taken  the  course  which  de- 
fendants insists  he  was  armed  with  power  to  do,  and  in  that 
view  we  may  assert  that  the  act,  so  far  as  concerns  any 
benefits  to  the  routes  mentioned,  could  be  rendered  of  no 
effect.  We  can  not  think  that  Congress  intended  to  confer 
such  a  power  or  discretion  or  that  they  did  so  by  the  lan- 
guage they  used.  United  States  v.  Cornell  Steamboat  Co.% 
supra;  Supervisors  v.  United  States,  supra;  Moffet  case,  37 
C.  Cls.,  499. 

The  facts  show  that  the  Postmaster  General  added  differ- 
ent rates  of  per  cent  to  the  compensation  on  many  of  the 
routes,  and  upon  others  that  nothing  was  allowed.  Let  us 
examine  the  act  with  reference  to  the  theory  that  he  could 
have  declined  to  make  any  additions  and  had  refused  to  make 
any.  Could  the  parties  referred  to  therein  have  had  any 
relief  in  this  court  ?  An  affirmative  answer  to  that  question 
will  show  that  the  act  is  not  permissive  merely.  The  Court 
of  Claims  has  jurisdiction  of  claims  founded  upon  any  law 
of  Congress.  It  is  well  recognized  that  where  Congress  ap- 
propriates a  specific  sum  to  be  paid  to  a  person  or  class  of 
persons  a  claimant  thereunder  has  a  remedy  in  this  court 
because  his  claim  is  founded  upon  a  law  of  Congress.  Jor- 
dan case,  19  C.  Cls.,  108,  113  U.  S.,  418;  Hubbell  case,  15 
C.  Cls.,  562 ;  Sanderson  case,  41  C.  Cls.,  230.  It  is  also  true 
that  where  an  act*  creates  a  right  to  be  paid  and  provides  no 
sufficient  remedy  against  the  Government  this  court  can 
grant  relief.  Medbury  case,  173  U.  S.,  492 ;  Kaufman  case, 
11  C.  Cls.,  659,  96  U.  S.,  567.  But  where  there  is  no  recog- 
nition of  the  claim  or  class  of  claims  as  obligations  of  the 
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United  States  they  do  not  constitute  liabilities  which  this 
court  can  enforce.  Harllee  case,  51  C.  Cls.,  342, 350.  Where 
Congress  directs  that  certain  claims  shall  be  determined  by 
designated  officers,  and  be  paid,  and  it  appears  that  such 
officers  misapply  the  law  to  established  facts,  the  party  may 
sue  in  this  court  Medbwry  case,  supra.  The  basis  of  the 
action  in  such  case  is  that  the  statute  creates  a  right  to  pay- 
ment under  the  facts  therein  stated,  but  gives  no  remedy  for 
a  refusal  on  the  part  of  the  officer  to  comply  with  its  pro- 
visions and  in  such  case  resort  may  be  had  to  the  Court  of 
Claims  to  furnish  the  remedy.  Medbury  case,  173  U.  S., 
492,  497 ;  Newcomber  case,  51  C.  Cls.,  408,  413. 

In  United  States  v.  Cornell  Steamboat  Co.,  137  Fed.,  455, 
the  Circuit  Court  of  Appeals  considered  a  case  which  in- 
volved the  construction  of  section  2984  of  the  Revised  Stat- 
utes, which  "  authorized "  the  Secretary  of  the  Treasury, 
"  upon  production  of  satisfactory  proof  to  him  "  of  certain 
facts,  to  abate  or  refund  the  amount  of  import  duties  paid  or 
accruing  upon  certain  goods.  A  subsequent  section  (sec. 
3689)  provides  an  appropriation  for  said  abatements  or  re- 
funds. The  suit  was  brought  under  the  general  acts  confer- 
ring jurisdiction  on  the  district  courts  concurrently  with  the 
Court  of  Claims.  The  court's  jurisdiction  was  assailed  be- 
cause it  was  contended  that  said  sections  confided  to  the  Sec- 
retary of  the  Treasury  "  an  absolute  and  irreviewable  discre- 
tion to  refund  or  to  refuse  to  do  so."  But  it  was  held  that 
where  the  facts  were  undisputed  there  was  no  authority  for 
the  proposition  that,  nevertheless,  the  Secretary  might  refuse 
"  to  allow  the  refund  arbitrarily  and  capriciously."  Calling 
attention  to  the  intent  and  object  of  the  act  to  afford  relief 
to  unfortunate  importers  who  might  be  able  to  satisfy  the 
Secretary,  by  sufficient  proof,  that  they  came  within  the 
terms  of  the  section  and  that  a  permanent  appropriation  was 
provided  therefor,  it  was  said  by  the  court  (p.  459) : 

"  It  would  certainly  defeat  that  object  if,  after  being  satis- 
fied that  the  proofs  established  all  the  prerequisite  facts 
which  the  section  called  for,  the  Secretary  might,  neverthe- 
less, arbitrarily  refuse  to  make  payment." 
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Jurisdiction  was  accordingly  taken.  The  case  went  to  the 
Supreme  Court  (202  U.  S.,  184)  and  we  have  already  re- 
ferred to  what  that  court  said  on  the  subject  of  jurisdiction. 

In  a  late  case  in  this  court  of  Charles  H.  Maginnis,  ante, 
p.  271,  the  court  considered  the  question  of  jurisdiction  under 
a  statute  which  provides  that  "  in  all  cases  where  it  ^liall  ap- 
pear to  the  satisfaction  of  the  Secretary  of  the  Interior  "  that 
a  person  has  paid  under  the  general  land  laws  more  than  he 
was  lawfully  required  to  pay  under  such  laws,  such  excess 
should  be  repaid  to  him.  It  was  held  in  an  opinion  by  Judge 
Booth  that  the  statute  did  not  vest  exclusive  power  in  the 
Secretary  to  order  the  excess  to  be  repaid,  and  that,  as  the 
obvious  intent  was  to  repay  any  fees  illegally  exacted,  relief 
could  be  had  in  this  court  upon  the  principle  that  a  claimant 
entitled  to  a  right  by  virtue  of  an  act  of  Congress  is  also  en- 
titled to  a  remedy  for  its  enforcement.  Newcomber  case, 
supra;  Medbury  case,  supra. 

Applying  the  principle  of  said  cases  to  that  of  a  refusal 
by  the  Postmaster  General  to  make  any  addition  at  all  to 
compensation,  what  facts  could  there  be  about  which  there 
could  be  any  doubt?  The  act  makes  a  sufficient  appropria- 
tion, declares  the  object  for  which  it  is  made,  designates  by 
suitable  reference  the  claimants,  states  the  term  during  which 
the  addition  is  allowable,  authorizes  the  Postmaster  General 
to  make  the  addition,  and  prescribes  that  the  addition  shall 
not  exceed  5  per  cent  of  a  fixed  compensation.  Should  not 
the  court  take  jurisdiction  in  such  a  case  as  being  a  claim 
founded  upon  a  law  of  Congress,  because  the  facts  would  be 
undisputed,  unless  the  fact  that  the  act  says  "  not  exceeding 
five  per  cent'9  shall  be  added,  renders  an  ascertainment  of 
the  proper  per  cent  impossible?  Bather  than  reach  the  lat- 
ter conclusion,  would  not  the  court  revert  to  the  amount  of 
the  appropriation  and,  if  necessary,  apply  the  per  cent  jus- 
tified by  the  appropriation,  not  exceeding,  however,  5  per 
cent?  Would  we  not  in  such  a  case  be  justified  in  giving  to 
the  words  "  not  exceeding  "  the  meaning  above  stated  ?  We 
do  not  find  anything  in  said  act  upon  which  a  mere  discre- 
tion was  to  operate.  The  Postmaster  General  was  not 
charged  with  a  duty  of  ascertaining  the  amount  of  increase 
of  weights.    The  Congress  had  pretermitted  that  question 
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in  rejecting  Senate  amendment  26.  He  was  not  directed  to 
make  estimates  of  the  increases.  The  per  cent  of  compensa- 
tion was  to  be  "  on  railroad  routes  "  in  three  sections  and  was 
to  stand  annually  for  the  remainder  of  the  contract  terms. 

In  MoffetVs  case,  37  C.  Cls.,  499,  the  court  considered  the 
effect  of  section  3860  of  the  Revised  Statutes,  which  provides 
that  the  Postmaster  General  "  may  allow  "  to  certain  post- 
masters out  of  the  surplus  revenues  of  their  offices  "  a  reason- 
able sum  for  the  necessary  cost  of  rent,"  etc., "  to  be  adjusted 
on  a  satisfactory  exhibit  of  the  facts  ";  and  further  provides 
that "  no  such  allowance  shall  be  made  except  upon  the  order 
of  the  Postmaster  General."  Moffett  sued  for  what  he 
claimed  was  a  reasonable  rent  for  the  use  of  certain  fixtures, 
and  the  contention  was  made  in  that  case,  as  in  this  case,  that 
the  statute  was  not  mandatory  but  permissive.  The  court,  in 
an  opinion  by  Judge  Nott,  said  that  it  seemed  evident  that 
Congress  could  not  have  intended  that  the  discretion  of  the 
Postmaster  General  should  go  to  the  extraordinary  length  of 
allowing  one  postmaster  a  reasonable  sum  for  the  necessary 
cost  of  rent,  etc.,  in  carrying  on  the  business  of  his  office  and, 
A  while  having  a  fund  provided  by  law  at  his  disposal,  that 
he  should  refuse  all  reimbursement  to  another  postmaster. 
The  statute,  by  the  term  'may'  [italics  ours],  allows  the 
Postmaster  General  to  do  justice  in  these  matters  to  his  sub- 
ordinates, the  numerous  first  and  second  class  offices,  and  at 
the  same  time  clearly  assumes  that  the  Postmaster  General 
will  exercise  the  power  conferred  upon  him."  Upon  the  ques- 
tion of  the  last  clause  of  the  section — that  "no  allowance 
shall  be  made  except  upon  the  order  of  the  Postmaster  Gen- 
eral " — it  seemed  plain  to  the  court  that  the  said  clause  was 
not  intended  to  exclude  a  second-class  postmaster  from  judi- 
cial redress,  and  Moffett  was  accordingly  granted  a  judg- 
ment. The  principle  decided  in  that  case  can  be  applied  in 
this  case.  It  should  not  be  said  that  when  acting  under  a 
statute  such  as  that  before  us,  which  provides  the  basis  and 
rate  of  additional  compensation  to  designated  persons  for 
certain  mail  transportation,  the  Postmaster  General  acts  ju- 
dicially or  that  his  action  in  the  premises  is  conclusive  when 
brought  in  question  in  a  court  of  justice.  Wisconsin  Central 
Railroad  Co.  v.  United  States,  164  TJ.  S.,  190,  205. 
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We  think  the  rational  view  of  the  act  is  the  one  we  have 
adopted,  namely,  that  it  required  the  Postmaster  General  to 
add  5  per  cent  to  the  compensation  being  paid  on  all  of  said 
routes,  and  he  having  failed  to  do  so  that  the  plaintiff  is 
entitled  to  recover  the  difference  sued  for.  The  plaintiff  will 
have  judgment  for  $7,768.31. 

It  is  so  ordered. 

Hat,  Judge,  Barney,  Judge,  and  Booth,  Judge,  concur. 

Downey,  Judge,  dissenting: 

It  it  not  necessary  in  this  opinion  expressing  a  contrary 
view  of  the  case  that  the  facts  be  restated  except  as  may  be 
required  in  the  course  of  the  discussion. 

Proceeding  at  once  to  the  required  construction  of  the 
legislative  provision  in  question  I  agree  with  the  conclusion 
reached  as  to  the  construction  to  be  put  on  the  word  "  author- 
ized "  and  that  it  does  not  imply  a  discretion  to  act  or  not  to 
act  as  the  Postmaster  General  may  see  fit  but  imposes  a  duty. 
It  does  not  follow,  however,  that  there  remains  no  discretion 
as  to  his  official  action  in  the  discharge  of  that  duty.  Even 
though  there  may  be  no  discretion  as  between  action  and  non- 
action there  may  still  remain  a  discretion  as  to  the  action 
itself  and  a  discretion  which  when  honestly  exercised  with- 
out evidence  of  abuse  or  bad  faith  may  not  be  reviewed. 

It  has  been  frequently  held  that  the  proper  courts  may  by 
mandate  direct  the  performance  of  a  purely  ministerial  duty. 
Contra,  where  the  effect  is  to  direct  or  control  the  head  of  an 
executive  department  in  the  discharge  of  an  executive  duty 
involving  the  exercise  of  judgment  or  discretion.  Redfield  v. 
Windom,  137  U.  S.,  636,  and  cases  cited. 

In  the  case  of  United  States  ex  rel  Dunlap  v.  Black,  128 
U.  S.,  40-48,  the  Supreme  Court  said : 

"  The  court  will  not  interfere  by  mandamus  with  the  execu- 
tive officers  of  the  Government  in  the  exercise  of  their  ordi- 
nary official  duties,  even  where  those  duties  require  an  inter- 
pretation of  the  law,  the  court  having  no  appellate  power  for 
that  purpose;  but  when  they  refuse  to  act  in  a  case  at  all 
[italics  ours]  or  when,  by  special  statute  or  otherwise,  a 
mere  ministerial  duty  is  imposed  upon  them,  that  is,  a  serv- 
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ice  which  they  are  bound  to  perform  without  further  ques- 
tion, then,  if  they  refuse,  a  mandamus  may  be  issued  to  com- 
pel them. 

"  Judged  by  this  rule  the  present  case  presents  no  diffi- 
culties. The  Commissioner  of  Pensions  did  not  refuse  to  act 
or  decide.    He  did  act  and  decide    *    *    *." 

In  Huidekoper  v.  Hadley,  177  Fed.  Rep.,  1-9,  it  is  said : 

"  The  rule  is  also  well  settled  that,  although  the  exercise  of 
discretion  will  not  be  controlled  by  mandamus,  yet  the  writ 
will  lie  to  compel  the  person  or  body  in  whom  the  discretion 
is  lodged  to  proceed  to  its  exercise/ 

The  citations  are  not  for  the  purpose  of  attempting  to  con- 
trol this  case  in  any  degree  by  the  law  of  mandate  but  for  the 
purpose  of  showing  a  recognition  of  the  principle  that  there 
may  be  a  nondiscretionary  duty  to  act  and  still  remain  a  dis- 
cretion as  to  the  action  to  be  taken.  And  applying  that 
principle  we  are  but  on  the  threshold  of  the  case  when  we 
conclude  that  the  word  "  authorized  "  is  to  be  construed  as 
"  directed  "  and  that  conclusion  is  of  force  only  for  its  own 
purposes,  of  no  real  importance  since  the  Postmaster  General 
did  act,  and  can  in  no  way  affect  the  question  as  to  whether 
he  had  a  discretion  in  the  manner  of  his  action. 

The  Postmaster  General  is  the  head  of  an  executive  depart- 
ment. With  reference  to  the  duties  generally  of  such  officers 
the  Supreme  Court,  in  Decatur  v.  Paulding,  14  Peters,  497, 
said: 

"  In  general,  such  duties,  whether  imposed  by  act  of  Con- 
gress or  by  resolution,  are  not  ministerial  duties.  The  head 
of  an  executive  department  of  the  Government,  in  the  admin- 
istration of  the  various  and  important  concerns  of  his  office, 
is  continually  required  to  exercise  judgment  and  discretion. 
He  must  exercise  his  judgment  in  expounding  the  laws  and 
resolutions  of  Congress,  under  which  he  is  from  time  to  time 
required  to  act.  If  he  doubts,  he  has  a  right  to  call  on  the 
Attorney  General  to  assist  him  with  his  counsel ;  and  it  would 
be  difficult  to  imagine  why  a  legal  adviser  was  provided  by 
law  for  the  heads  of  departments,  as  well  as  for  the  Presi- 
dent, unless  their  duties  were  regarded  as  executive,  in  which 
judgment  and  discretion  were  to  be  exercised." 

It  of  course  does  not  follow  that  purely  ministerial  duties 
involving  no  discretion  may  not  be  imposed  on  heads  of 
executive  departments.    Indeed,  the  Supreme  Court  has  held 
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in  at  least  one  case  that  the  duties  there  under  discussion 
which  were  imposed  on  the  Postmaster  General  were  purely 
ministerial,  a  mere  matter  of  bookkeeping.  But  it  seems  to 
me  quite  in  consonance  with  our  general  scheme  to  entertain 
the  view  primarily  and  generally  that  duties  imposed  on 
heads  of  executive  departments  are  executive  duties  and  not 
ministerial,  and  to  entertain  that  view  to  the  extent  that  in 
determining,  in  a  given  case,  involving  any  element  of 
doubt,  the  nature  of  the  duties  imposed  we  are  to  consider 
them  in  the  light  of  the  broad  interpretation  of  the  duties 
of  such  officers,  and  if  it  does  not  with  reasonable  certainty 
appear  that  it  was  the  intention  of  Congress  to  impose  a 
purely  ministerial  duty,  devoid  of  any  discretion,  the  pre- 
sumption must  be  that  to  the  extent  that  the  question  is  left 
open  or  in  doubt  the  intention  was  but  to  impose  another 
duty  to  be  discharged  within  the  broad  rule  applicable  gen- 
erally to  the  duties  of  such  executive  officers.  Otherwise  put, 
I  think  it  may  be  said  that  in  a  case  involving  doubt  as  to  the 
character  of  the  duties  imposed  we  may  properly  consider  the 
powers  and  duties  generally  of  the  officer  on  whom  they  are 
imposed.  Lest  I  be  misunderstood  at  this  point  I  may  here 
say  that  I  do  not  regard  the  question  in  this  case  as  pos- 
sessing any  considerable  element  of  doubt.  The  views  above 
as  to  the  duties  generally  of  a  head  of  an  executive  depart- 
ment are  intended  to  carry  with  them  such  weight  as  they 
may  be  entitled  to  in  reaching  a  final  conclusion.  It  may 
not  be  inappropriate  to  add  that  aside  from  his  general  dis- 
cretion as  an  executive  officer  Congress  has  so  frequently 
as  to  almost  establish  a  practice  placed  within  the  discretion 
of  the  Postmaster  General  important  matters  in  connection 
with  the  Postal  Service. 

Assuming  then  the  correctness  of  the  conclusion  that  Con- 
gress did  not  intend  by  the  use  of  the  word  "  authorized  "  to 
leave  it  to  the  Postmaster  General,  in  his  discretion,  to  act 
or  not  act  at  all  in  the  matter  as  he  might  see  fit,  we  must  de- 
termine whether  in  the  action  to  be  taken  he  was  simply  to 
apply  a  5  per  cent  increase  to  all  compensations  paid  for 
railway  mail  transportation,  a  mere  matter  of  simple  mathe- 
matics, a  purely  administrative  duty,  or  whether  he  had 
some  discretion  in  the  bestowal  of  the  increases. 
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The  language  of  the  act  is  not  exceeding  5  per  cent.  It  is 
noticeable  in  this  instance  that  the  omission  of  the  words 
u  not  exceeding "  would  in  no  way  affect  the  phraseology  or 
grammatical  construction  of  the  sentence  in  which  they  are 
used.  No  reconstruction  would  be  required  to  make  perfect 
sense,  and  without  them  there  would  be  a  plain  specific  dec- 
laration that  the  proposed  addition  to  the  compensation 
should  be  5  per  cent.  If  that  was  the  intention,  why  the  in- 
jection of  words  wholly  unnecessary  to  the  expression  of  the 
intention  and  calculated  to  raise  a  doubt  as  to  it?  Under 
every  rule  of  construction  we  are  to  presume  that  the  words 
used  were  used  for  a  purpose  and  are  required,  unless  in  irre- 
concilable conflict  with  other  words,  to  give  them  their 
proper  meaning.  In  construing  a  statute  full  effect,  if  pos- 
sible, must  be  given  to  every  word,  clause,  and  sentence,  and 
none  are  to  be  regarded  as  superfluous  or  insignificant.  If 
these  words  are  not  intended  in  this  instance  to  relate  to  the 
amount  of  increase  and  to  carry  the  usual  implication  that 
the  stated  per  cent  of  that  increase  is  not  a  fixed  percentage 
necessarily  to  be  applied  in  all  cases,  but  is  the  maximum 
authorized  increase,  then  some  other  application  for  the 
words  must  be  found.  No  word  in  a  statute  is  to  be  treated 
as  an  "  intruder  "  and  eliminated  from  the  statute  if  its  use 
is  consistent  with  other  words  used  in  connection  with  it* 
United  States  v.  Verde  Copper  Co.,  196  U.  S.,  207-213. 

The  words  in  question  are  found  in  an  appropriation  act 
and  in  a  clause  thereof  appropriating  money  for  inland 
transportation  of  mails.  They  must  apply  in  some  form 
or 'other  to  payment  to  be  made,  and  if  they  do  not  apply  spe- 
cifically to  the  percentage  rate  of  increase  to  be  paid  each 
railroad  under  each  of  its  contracts  for  carrying  the  mails, 
they  must  apply  either  to  an  increase  in  gross  of  the 
compensation  for  transportation  or  in  some  peculiar  way  to 
the  amount  of  the  appropriation.  There  is  no  other  element 
in  the  legislation  of  such  a  nature  as  to  permit  any  possible 
application  of  the  words  in  question.  It  seems  sufficient  as  to 
the  first  proposition  to  say  that  the  application  of  these 
words  to  gross  compensation  of  all  railroads  rather  than  to 
increased  payment  to  each  can  not  serve  to  change  the  con- 
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elusion  to  be  reached  as  to  their  meaning.  An  increase  in 
gross  payment  of  "  not  exceeding  5  per  cent "  is  no  more  to 
be  interpreted  as  an  absolutely  directed  5  per  cent  increase 
than  is  a  provision  for  an  individual  increase  of  "not  ex- 
ceeding 5  per  cent"  to  be  so  interpreted.  No  reason  ap- 
plies to  one  which  does  not  apply  to  the  other.  There  can  be 
no  application  of  the  phraseology  in  question  to  the  amount 
of  the  appropriation  unless  it  can  be  determined  that,  having 
ascertained  the  amount  necessary  to  be  appropriated  for 
inland  transportation  of  mails,  Congress,  in  connection  with 
the  provision  for  additional  compensation  on  account  of  par- 
cel post,  increased  the  appropriation  by  5  per  cent.  This 
fact  is  only  inferentially  shown,  but  conceding  it  to  be  true, 
as  it  probably  is,  it  can  have  no  significance.  Tf  Congress 
intended  to  authorize  a  discretionary  increase  with  a  maxi- 
mum limit  of  5  per  cent  it  could  not  know  that  the  full 
authorized  increase  would  not  be  paid  in  all  cases  and  it  was 
necessary  to  make  that  full  amount  available  by  appropria- 
tion. Such  is  the  practice  in  all  such  cases  and  the  only 
reasonable  method  of  procedure,  and  if  it  could  be  demon- 
strated that  Congress  in  fact  increased  the  amount  of  the 
appropriation  by  the  exact  amount  necessary  to  pay  a  flat  5 
per  cent  increase,  that  fact,  in  the  face  of  any  language  im- 
plying a  discretion,  could  only  mean  that  Congress  made  it 
possible  for  the  official  in  whom  the  discretion  was  vested 
to  exercise  it  to  the  limit  if  he  saw  fit.  He  could  not  do  it 
unless  the  appropriation  were  so  made. 

But  all  this  can,  in  my  opinion,  aid  but  little,  if  any,  in 
reaching  a  correct  conclusion  as  to  the  meaning  of  the  act. 
There  is  no  more  authority  for  transposing  words  or  sen- 
tences unnecessarily  than  there  is  for  disregarding  them. 
They  are  found  in  connection  with  the  percentage  of  in- 
crease ;  they  were  intelligently  used  in  that  connection,  and 
in  that  connection  they  must  be  interpreted.  Further,  they 
must  mean  something.  All  words  mean  something,  and 
none  may  be  arbitrarily  disregarded.  Their  meaning  is  to 
be  determined  from  the  connection  in  which  they  are  used, 
and  their  relation  to  other  words  associated  with  them. 
The  proper  province  of  some  words  is  to  modify  other 
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words  and  as  used  in  this  act  the  modifying  force  of  the 
words  "  not  exceeding "  is  directed  to  the  words  ."  5  per 
cent,"  and  they  must  serve  to  remove  or  modify  the  absolute 
character  of  the  latter  words  unless  some  good  reason  can  be 
found  for  disregarding  them. 

With  reference  to  the  defendant's  contention  that  there  is 
a  discretion  vested  in  the  Postmaster  General  within  the 
maximum  stated,  it  is  said  that  this  argument  is  predicated 
on  the  word  "  authorized  "  as  used  in  the  act  when  followed 
by  the  words  "  not  exceeding  5  per  centum  thereof  per  an- 
num," and  the  meaning  to  be  given  the  word  "  authorized  " 
is  discussed  in  the  light  of  the  authorities.  If  this  state- 
ment correctly  indicates  the  basis  of  the  defendant's  conten- 
tion, then,  'in  my  opinion,  the  fault  is  in  the  argument  used 
and  not  in  the  result.  Conceding,  as  I  have  already  done, 
the  question  so  far  as  the  interpretation  of  the  word  "  au- 
thorized "  is  concerned,  and  as  to  the  argument  of  the  Chief 
Justice  in  that  respect,  I  take  no  exceptions  but  am  in  accord, 
we  revert  to  the  proposition  I  have  already  stated  that  even 
though  there  be  a  nondiscretionary  duty  to  act  there  remains 
a  discretion  as  to  the  action  to  be  taken,  found,  not  in  the 
word  u  authorized,"  but,  Ky  necessary  implication  and  usual 
rules  of  interpretation,  in  the  words  "  not  exceeding  "  and  in 
the  otherwise  entire  absence  of  necessity  or  reason  for  their 
use.  For,  in  addition  to  the  observation  that  without  them 
the  act  would  require  a  straight  5  per  cent  increase,  they 
would  be  wholly  unnecessary  for  the  purpose  only  of  limit- 
ing a  directed  5  per  cent  increase  to  that  amount,  for  under 
every  rule  of  interpretation  of  appropriation  statutes  a  spe- 
cific direction  to  increase  5  per  cent  would  be  held  to  limit 
to  that  amount  the  authority  to  increase. 

In  our  process  of  interpretation  we  come  now  to  consider 
the  proposition  but  for  which  the  argument  in  favor  of  a 
flat  increase  of  5  per  cent  must  be  without  any  substantial 
foundation.  It  is  found  in  the  argument  that  the  act  re- 
quired that  the  percentage  of  increase  should  be  equal,  that 
the  plan  adopted  was  inequitable  and  the  invoking  of  the 
principle  that  "equity  delighteth  in  equality."  I  find  no 
fault  with  the  principle  nor  with  its  general  application  nor 
with  its  application  to  this  case.    In  my  judgment  it  has 
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not  been  disregarded,  and  the  exercise  of  a  discretion  does 
not  necessarily  result  in  its  violation.  From  one  standpoint 
it  is  to  be  conceded  that  the  principle  has  seemingly  been 
disregarded,  but  I  am  inclined  to  think  there  is  another  and 
a  different  view  of  the  transaction  resulting  necessarily  in  a 
different  conclusion. 

There  are  apparently  two  possible  views  with  reference  to 
the  effect  of  this  particular  contention,  and  perhaps  they 
should  be  considered.  Assume  the  proposition  to  be  that 
the  procedure  on  the  part  of  the  Postmaster  General  under 
this  act  was  inequitable,  a  violation  of  the  principle  stated. 
Does  the  inequity  of  the  plan  adopted  go  to  the  question  of 
the  construction  of  the  act  and  furnish  basis  for  the  conclu- 
sion that  Congress,  presumably  intending  no  such  inequity, 
must  have  intended  a  flat  and  equal  increase  of  5  per  cent 
without  discretion  in  the  matter,  or  does  it  support  and  jus- 
tify the  conclusion  that,  conceding  a  discretion  in  the  Post- 
master General,  there  was  such  an  inequitable  use  of  the 
discretion  to  the  detriment  of  the  intended  beneficiaries  as 
to  give  them  a  remedy  in  the  courts  notwithstanding  the 
imposed  discretion? 

In  either  event  there  would  be  no  occasion  to  question  the 
jurisdiction  of  this  court,  and  what  is  said  on  that  subject 
is  concurred  in.  If,  under  a  discretion,  the  Postmaster 
General's  action  was  "  arbitrary  and  capricious,"  terms  used 
by  the  Supreme  Court,  to  the  detriment  of  a  beneficiary, 
or  not  in  good  faith,  such  an  abuse  of  discretion  could  con- 
clude no  one  and  the  courts  would  furnish  a  remedy.  But, 
as  I  understand  what  has  been  said,  it  is  not  concluded  that 
there  was  a  discretion  which  it  is  shown  was  improperly  ex- 
ercised, but  that  there  was  no  discretion  granted,  and  the 
inequity  of  the  plan  is  suggested  in  furtherance  of  the  argu- 
ment to  that  end. 

It  would  seem  apparent  that  if  the  inequity  of  the  plan 
adopted  is  to  become  a  legitimate  basis,  either  in  whole  or 
in  part,  for  the  conclusion  that  there  was  no  discretion 
vested,  it  must  necessarily  be  accompanied  by  the  conclusion 
that  that  plan  was  the  only  plan  available  under  a  discre- 
tionary authority.  Otherwise  it  can  not  serve  to  exclude  the 
idea  of  a  discretion,  but  indicates  an  improper  use  of  the 
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discretion.  The  difference  is  material,  since  it  goes  to  the 
question  of  whether  there  was  or  was  not  a  discretion,  and, 
if  standing  alone,  it  tends  only  to  support  the  theory  of 
an  abuse  of  discretion,  it  is  of  no  value  in  support  of  the 
conclusion  that  there  was  no  discretion. 

But  I  am  not  prepared  to  concede  that  there  was  any  such 
inequity  as  would  support  either  contention.  On  the  con- 
trary, judged  in  connection  with  the  whole  system  of  rail- 
way mail  pay,  which  we  are  certainly  not  now  to  regard  as 
unauthorized,  I  am  inclined  to  the  opinion  that  it  developed 
more  of  equity  than  any  other  possible  plan,  at  least  more  of 
equity  than  a  straight  5  per  cent  increase. 

Preliminarily,  attention  has  been  called  to  the  fact  that  a 
Senate  amendment  to  the  post  office  bill  directed  the  Post- 
master General  to  weigh  the  mails  for  not  less  than  30  suc- 
cessive working  days  and  to  readjust  compensation  from  the 
commencement  of  said  weighing  at  not  exceeding  the  rate 
provided  by  law,  and  that  the  House  refused  to  concur  in 
this  amendment,  as  a  result  of  which  the  provision  as  now 
under  consideration  was  written.  This  matter  of  legislative 
history  is  for  consideration  for  what  it  is  worth.  But  how 
does  it  sustain  a  contention  against  the  theory  of  a  granted 
discretion?  The  record  doesn't  tell  us  why  one  provision 
was  rejected  and  the  other  adopted.  If  we  are  to  theorize 
we  might  conclude  that  the  expense  of  the  weighing  for  30 
days  was  influential,  but  with  more  reason  we  may  conclude 
that  the  potent  consideration  was  the  fact  that  the  proposed 
plan,  in  the  midst  of  contract  periods,  would  necessarily 
result  in  giving  the  railroads  having  contracts  the  benefit, 
for  the  remainder  of  those  periods,  of  the  normal  increase 
in  mails  other  than  parcel  post,  a  benefit  which  otherwise 
and  under  the  regular  system  would  not  accrue  to  them 
until,  in  the  separate  sections,  they  became  entitled  to  the 
regular  quadrennial  weighing.  If  this  was,  perchance,  the 
controlling  motive,  the  Postmaster  General,  under  his  plan, 
did  not  operate  counter  to  the  legislative  intent.  While  his 
plan  did  involve,  in  a  sense,  a  readjustment  of  compensa- 
tion under  the  usual  schedule  of  relative  compensation  and 
weights,  it  did  not  involve  or  take  any  account  of  increased 
weights  of  mails  other  than  parcel  post. 
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Under  the  system  long  in  use  for  determining  the  contract 
compensation  for  carrying  the  mails,  it  was  not  in  all  cases 
in  the  same  proportion  to  the  weight  carried.  For  a  larger 
average  amount  of  mail  per  day  the  contract  called  for  a 
lesser  rate  per  pound.  Under  statute,  the  maximum  au- 
thorized allowance  for  200  pounds  was  $50;  for  500  pounds, 
$75 ;  for  1,000  pounds,  $100,  etc.  The  first  200  pounds  au- 
thorized a  payment  of  $50,  an  increase  of  300  pounds  as 
between  the  first  and  second  classification  brought  an  author- 
ized increase  in  compensation  of  $25,  while  as  between  the 
second  and  third  classifications  it  required  500  pounds  of 
increase  in  weight  to  authorize  the  same  increase  in  compen- 
sation. That  there  might  be  some  fair  apportionment  of  the 
compensation  between  the  amounts  fixed  as  the  maximum  for 
the  weights  stated,  a  schedule  was  devised  further  graduating 
the  compensation.  It  was  of  course  impracticable  to  compute 
compensation  on  the  basis  of  actual  average,  to  the  pound,  of 
mail  carried  and  therefore,  on  the  basis  of  the  statutory  max- 
imums stated,  subject  to  later  enactments  as  to  readjust- 
ments of  compensation,  increased  weight  from  200  to  500 
pounds  was  divided  into  25  units  of  12  pounds  each  as  to 
each  of  which  there  was  apportioned  $1  of  the  authorized 
increase  of  $25  in  compensation.  For  the  increased  weights 
between  500  and  1,000  pounds  the  units  were  20  pounds  and 
no  allowance  was  made  for  any  portion  of  a  unit  in  either 
case.  Thus  the  nearest  approach  to  absolute  equality  deemed 
practicable  resulted  in  paying  the  same  compensation  for 
260  pounds  per  day  as  for  250  and  the  same  for  519  pounds 
as  for  500,  while  one  road  hauling  262  pounds  per  day  re- 
ceived $1  per  mile  per  annum  more  than  a  road  hauling  261 
pounds,  and  a  road  hauling  520  pounds  received  $1  per  mile 
more  than  a  road  hauling  519  pounds.  This  has  never  been 
regarded  as  inequitable  although  a  weight  in  one  case  of  11 
pounds  and  in  the  other  of  19  pounds  per  day  produced  no 
compensation,  while  1  pound  more  produced  an  added  $1 
per  mile.  The  system  is,  in  principle,  of  common  applica- 
tion. In  recent  cases  we  have  had  for  consideration,  in- 
volving transportation  of  troops,  we  have  had  before  us  a 
system  of  rates  devised  by  the  railroads  themselves  under 
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which  to  avoid  infinitesimal  splitting  of  fractional  rates  for 
transportation  in  excess  of  a  given  distance  and  to  protect 
a  rate  for  that  distance  the  railroad  companies  received  the 
same  compensation  for  carrying  a  soldier  343  miles  that  they 
received  for  carrying  him  300  miles,  although  they  received 
an  increased  compensation  for  carrying  him  344  miles.  The 
situation  outlined,  for  present  purposes,  shows  only  that  the 
established  system  has  never  been  free  from  possible  in- 
equalities, although  never  regarded  as  therefore  fatally  in- 
equitable. 

The  purpose  of  the  legislation  under  consideration  was 
to  provide  additional  compensation  to  the  railroads  for  car- 
rying increased  weight  of  mail  on  account  of  the  parcel  post. 
It  appears  from  the  record  in  the  case  that  the  approximate 
increases  on  the  routes  in  question  over  the  plaintiffs  lines 
varied  from  4  to  39  per  cent,  an  increase  in  one  case  of 
nearly  ten  times  that  in  another.  For  the  purpose  of  deter- 
mining the  equities  of  the  proposition  resort  to  the  extremes 
is  certainly  proper;  but  suppose  we  take  it  on  a  comparative 
mean  basis,  a  certainly  conservative  method  of  test  not  re- 
quired. It  happens  peculiarly  that  of  the  104  routes  here 
involved  upon  which  the  percentage  of  increase  was  esti- 
mated, the  increase  in  just  half  is  under  10  per  cent.  The 
average  increase  on  these  52  routes  was  7.18  per  cent.  On 
the  other  52  routes  on  which  the  increase  was  10  per  cent 
or  more  the  average  increase  was  14.54  per  cent,  so  that  the 
average  increase  on  the  52  of  highest  per  cent  of  increase 
was  double  the  average  on  the  other  52.  But,  aside  from 
these  figures,  we  must  know — indeed,  it  appears  from  the  act 
itself — that  the  parcel  post  was  yet  young,  and  if  there  were 
cases  on  the  plaintiff's  lines  showing  an  increase  of  only  4 
or  5  per  cent  it  is  not  unreasonable  to  assume  the  possibility 
that  there  might  have  been  even  less  increase  in  some  parts  of 
the  country,  and  so  small,  if  any,  in  some  instance  as  to  be 
wholly  negligible.  In  the  face  of  these  conditions,  pre- 
sumptively known  at  least  in  a  general  way  to  those  called 
upon  to  legislate  with  reference  thereto,  is  it  to  be  presumed 
that  Congress  intended  an  equal  percentage  of  increase  to 
all  without  regard  to  the  increased  service  rendered  and, 
indeed,  without  regard  to  whether  any  increased  service  at 
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all  had  been  rendered?  And  is  it  inequity  because,  in  such 
circumstances,  the  Postmaster  General  did  not  bestow  com- 
pensation equally  to  all  without  regard  to  service  rendered  ? 

The  Postmaster  General  took  the  ascertained  percentage 
of  increase  in  the  amount  of  mail  carried  on  the  basis  of  the 
last  weighing  and,  adding  it  to  the  original  amount,  he 
applied  the  established  rule  as  to  the  compensation  for  the 
resultant  amount  of  mail.  If,  perchance,  in  a  case  cited  it 
resulted  in  no  increase,  it  was  because  the  increase  was  so 
small  that  the  amount  remained  within  one  of  the  units 
above  referred  to,  or  because  the  compensation  was  already 
up  to  the  maximum  allowable  for  the  total  weight.  If  in 
two  cases  the  same  percentage  of  increase  in  weights  resulted 
in  a  different  increase  in  compensation,  it  was  because  the 
increased  weight  added  to  the  differing  original  weights 
carried  the  total  weights  into  different  units,  or  because, 
possibly,  being  in  different  statutory  classifications  the  unit 
of  increase  was  different.  In  any  event,  the  only  inequality 
was  the  same  inequality  always  existing  under  the  estab- 
lished system  referred  to  above  and  never  regarded  as  a  fatal 
inequity. 

But  there  is  yet  another  feature  of  the  matter  which  seems 
to  me  worthy  of  consideration.  The  increases  thus  to  be 
provided  for  were  only  to  apply  to  the  divisions  having  con- 
tracts yet  to  run  under  former  weighings  for  one,  two,  and 
three  years.  It  did  not  apply  to  the  other  division  within 
which  a  quadriennial  weighing  was  due  and  within  which 
the  parcel-post  mail,  at  that  weighing,  would  be  absorbed 
with  the  other  mail,  and  compensation  for  all  fixed  on  the 
usual  basis.  Is  equity  to  be  determined  in  the  one  case,  as 
between  the  roads  in  the  three  divisions,  by  a  hard  and  fast 
rule  of  equal  percentage  of  increase  without  relation  to  serv- 
ice, and  by  another  rule  as  between  those  three  divisions  and 
the  fourth  division  on  which  a  re  weighing  was  to  occur? 
Why  did  Congress  except  this  one  division  from  the  opera- 
tion of  this  provision?  Clearly  and  only  because  the  re- 
weighing  was  to  occur  as  a  result  of  which  the  roads  in  that 
division  would  be  paid  for  parcel  post  an  the  usual  basis 
as  other  mail  was  paid  for,  and  just  as  the  Postmaster  Gen- 
eral under  his  plan  paid  the  roads  in  the  three  divisions. 
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Assume  in  one  of  the  extreme  cases  where  no  increase  was 
paid  that  that  route  was  within  the  excepted  division  and 
that,  without  increase  in  the  normal  mail  other  than  parcel 
post,  there  had  been  the  same  percentage  of  increase  on 
account  of  parcel  post — the  result  as  to  its  compensation 
would  have  been  the  same.  And  if,  perchance,  there  was 
carried  over  another  route  in  one  of  the  three  divisions  the 
same  amount  of  mail,  according  to  its  last  weighing,  with 
the  same  increase  in  parcel  post,  instead  of  both  faring 
alike,  as  they  would  under  the  Postmaster  General's  plan, 
one  would  receive  no  increase  and  the  other  would  receive 
the  prescribed  5  per  cent.  As  between  all  the  roads  in  all 
the  divisions,  it  seems  to  me  the  plan  adopted  was  the  only 
plan  possible  to  put  them  all  on  the  same  basis,  leaving  only 
such  inequities  as  have  always  existed  under  the  present  sys- 
tem and  under  the  same  circumstances. 

It  is  argued  that  Congress  rejected  a  reweighing  plan 
and  probably  because  it  would  result  in  a  readjustment  of 
compensations  paid  not  only  on  account  of  parcel  post,  but 
also  on  account  of  the  normal  increase  in  other  mails,  and 
that  the  Postmaster  General  by  his  plan  did,  in  this  respect, 
just  what  Congress  did  not  intend  should  be  done.  But  this 
view  of  the  matter,  I  think,  -is  founded  on  error.  There  was 
no  procedure  on  the  part  of  the  Postmaster  General  which 
served  to  give  any  of  the  carriers  the  benefit  of  any  normal 
increase  in  mails  other  than  parcel  post.  The  percentage 
of  increase  on  account  of  parcel  post  was  determined  by 
using  the  weight  of  mails  carried,  as  shown  by  the  last 
weighing,  as  the  basis.  It  was  an  estimated  percentage  of 
that  weight  and  the  adjustment  was  on  the  basis  of  the  addi- 
tion of  the  percentage  of  increase  to  that  weight  and  that 
weight  alone. 

Contrary  to  the  views  entertained  when  this  matter  was 
first  presented,  I  am  convinced,  after  careful  study  of  the 
matter,  that  the  plan  adopted  by  the  Postmaster  General 
was  not  only  an  equitable  plan,  but  the  only  equitable  plan. 
Compensating  the  carriers  for  increased  mails  carried  under 
an  authority  which  limited  increases  to  5  per  cent,  the  more 
pronounced  inequities  must  fall  on  those  carriers  which 
might  have  been  entitled  to  more  than  the  stipulated  per- 
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centage  under  the  plan  adopted,  but  for  the  limitation,  and 
such  inequities  spring  from  the  limitations  of  the  law  itself. 
Those  to  whom  lesser  payments  were  made  were  compen- 
sated, under  the  established  plan  and  based  on  the  service 
rendered,  in  the  same  proportion  as  those  receiving  the  full 
authorized  increase.  The  apparent  inequities  were  for  the 
reason  already  stated. 

It  seems  to  me  that  the  argument  in  support  of  a  flat  5 
per  cent  increase  construction,  without  discretion,  which  is 
predicated  on  the  alleged  inequities  of  the  plan  adopted, 
must  fail  for  any  purpose. 

For  the  reasons  stated  I  am  of  the  opinion  that  the  act 
in  question  vested  in  the  Postmaster  General  a  discretion  as 
to  the  increases  to  be  paid  which  he  might  very  properly 
regulate  upon  any  reasonable  basis  in  proportion  to  service 
rendered  and  that  he  acted  in  the  exercise  of  such  discretion 
and  in  so  doing  did  not  act  arbitrarily  or  capriciously  or  in 
bad  faith.  The  exercise  of  a  judgment  or  discretion,  when 
not  arbitrary  or  capricious,  or  in  bad  faith,  is  not  subject  to 
revision. 
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SAMUEL  H.  BELL  v.  THE  UNITED  STATES; 
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CARLETON  v.  THE  UNITED  STATES ;  LERO Y  P. 
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[Nos.  31880,  32766,  32586,  32817,  82786,  32867,  32976,  33114,  83132,. 

and  33135.    Decided  April  30,  1917.] 

On  the  Proofs. 

Officers'  horses  lost;  statute. — These  suits  are  for  the  recovery  of  the- 
value  of  horses  alleged  to  have  been  lost  in  the  military 
service,  based  upon  the  provisions  of  the  act  of  March  8, 
1885,  23  Stats.,  350,  providing  for  the  payment  of  the  value 
of  "  private  property  "  of  officers  and  enlisted  men  "  lost  or 
destroyed  in  the  military  service  "  of  the  United  States, 
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Private  property  defined. — The  term  "  private  property  "  includes  all 
articles  carried  by  the  persons  enumerated  Into  the  military 
service  which  were  indispensable  to  the  conditions  of  that 
Bervice  and  comprehends  privately  owned  horses  inasmuch  as 
they  are  not  specifically  excluded  by  the  terms  of  the  act 

Statute  construed;  liability. — Said  act  of  1885  is  expressly  limited  to 
times  of  peace,  but  the  term  "in  the  military  service"  has 
a  universally  accepted  legal  meaning,  and  Congress  clearly 
did  not  intend  to  make  the  Government  an  insurer  of  pri- 
vately owned  property  while  in  the  military  service,  but 
limited  liability  to  the  loss  and  destruction  of  such  property 
directly  caused  by  military  service  and  in  nowise  attributable 
to  the  fault  or  negligence  of  the  soldier. 

The  Reporter's  statement  of  the  case: 

Mr.  WiUiam  B.  King  for  the  plaintiffs.  King  db  King 
were  on  the  briefs. 

Congress,  on  March  3,  1849,  declared  eight  conditions 
under  which  horses  lost  in  the  military  service  should  be 
paid  for  and  reenacted  this  in  the  Revised  Statutes.  This 
contained  no  limitation  of  its  scope  either  to  peace  or  war. 

Congress,  on  March  3,  1885,  23  Stat.,  350,  declared  that 
all  articles  of  private  property  of  officers  and  enlisted  men, 
"reasonable,  useful,  necessary,  and  proper,"  "lost  or  de- 
stroyed in  the  military  service,"  in  time  of  peace,  without 
the  owner's  fault,  should  be  paid  for. 

Horses  are  clearly  within  the  terms  of  this  act  and  have 
generally  been  so  held  in  the  departments. 

The  question  now  is  whether  the  terms  of  the  act  of  1885 
have  a  scope  less  than  their  natural  meaning  imports  because 
a  prior  act,  Revised  Statutes,  section  3482,  has  already  made 
a  provision  for  horses. 

We  answer: 

The  act  of  1885,  if  inconsistent  with  section  3482,  must 
control,  since  it  comes  later.  The  earlier  act  can  not  be  said 
to  operate  in  derogation  of  the  last  expression  of  the  will  of 
Congress. 

There  is  no  inconsistency  between  the  two  acts.  It  can 
not  be  said  positively,  in  the  absence  of  all  supposable  cases, 
that  the  act  of  1885  is  broad  enough  to  include  all  losses 
embraced  within  section  3482  in  time  of  peace.  But  if  this 
be  so,  the  act  of  1885  is  not  in  force  in  time  of  war  and 
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Revised  Statutes,  section  8482,  then  has  full  scope  for  effec- 
tiveness. 

Prior  to  the  act  of  1885  horses  used  and  lost  in  service 
had  a  preference  in  indemnity  over  other  articles  of  private 
property.  It  is  now  said  that  all  others  are  given  broader 
indemnity.  Claimant  says  that  horses  are  not  excluded  from 
the  new  privilege  while  retaining  the  additional  benefits  of 
the  old. 

The  true  way  to  construe  these  acts  is  together,  giving  full 
scope  to  each.  Then  horses  come  in  under  the  general  terms 
of  the  act  of  1885,  while  such  benefits  as  may  come  from 
Revised  Statutes,  8482,  must  also  be  allowed  them  where 
this  act  overlaps  the  boundaries  of  the  act  of  1885. 

To  sustain  the  position  that  horses  are  excluded  by  the 
prior  act  from  the  act  of  1885,  although  the  terms  of  the 
act  of  1885  include  them,  it  is  necessary: 

(a)  Either  to  read  into  the  act  of  1885  the  following 
proviso : 

"  That  horses  are  not  included  herein  " ; 

(6)  Or,  to  adopt  a  general  rule  of  construction  as  follows : 

"  The  operation  of  a  later  statute  is  always  to  be  circum- 
scribed by  earlier  statutes  on  the  same  subject." 

Both  of  these  are  obviously  impossible. 

If  Revised  Statutes,  section  3482,  is  limited  to  time  of  war, 
then  this  section  and  the  act  of  1885  cover  wholly  different 
ground  and  there  can  be  no  reason  for  omitting  horses  from 
the  act  of  1885. 

The  position  here  asserted  by  claimant  is  exactly  stated  by 
the  Supreme  Court  in  Chicago,  Milwaukee  <&  St.  Paul  Rail- 
way Co.  v.  United  States,  127  U.  S.,  406,  as  follows : 

"When  there  are  two  acts  or  provisions  of  law  relating 
to  the  same  subject',  effect  is  to  be  given  to  both,  if  that  be 
practicable.  If  the  two  are  repugnant,  the  latter  will  oper- 
ate as  a  repeal  of  the  former  to  the  extent  of  the  repugnancy. 
But  the  second  act  will  not  operate  as  such  repeal  merely 
because  it'  may  repeat  some  of  the  provisions  of  the  first  one, 
and  omit  others,  or  add  new  provisions.  In  such  cases  the 
latter  act  will  operate  as  a  repeal  only  where  it  plainly 
appears  that  it  was  intended  as  a  substitute  for  the  first  act. 
As  Mr.  Justice  Story  says,  it  *  may  be  merely  affirmative,  or 
cumulative,  or  auxiliary.'  Wood  v.  United  States,  16  Pet, 
342,  368." 
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The  case  cited  is  itself  instructive  and  a  further  extract 
from  the  opinion  declares  the  very  rule  which  claimant  says 
should  be  applied  here,  16  Pet,  363 : 

"  The  more  natural,  if  not  the  necessary,  inference  in  all 
such  cases  is  that  the  legislature  intend  the  new  laws  to  be 
auxiliary  to  and  in  aid  of  the  purposes  of  the  old  law,  even 
when  some  of  the  cases  provided  for  may  equally  be  within 
the  reach  of  each.  There  certainly,  under  such  circum- 
stances, ought  to  be  a  manifest  and  total  repugnancy  in  the 
provisions  to  lead  to  the  conclusion  that  the  latter  laws 
abrogated,  and  were  designed  to  abrogate  the  former." 

See  also  Hartford  v.  United  States,  8  Cranch,  109, 110: 

"  *  *  *  The  act'  of  1806?  does  not  profess  to  repeal  the 
fiftieth  section  of  the  collection  act  as  to  the  prohibited 
goods;  and  a  repeal  by  implication  ought  not  to  be  pre- 
sumed, unless  from  the  repugnance  of  the  provisions  the 
inference  be  necessary  and  unavoidable.  No  such  mani-* 
fest  repugnance  appears  to  the  court.  The  provisions  may 
well  stand  together,  and  indeed  serve  as  mutual  aids." 

The  same  statement  occurs  in  United  States  v.  Langston, 
118  U.  S.,  389,  393: 

"    *    *    *    It  can  not  be  said  that  there  is  a  positive  re- 
ugnance  between  the  old  and  the  new  statutes  in  question, 
f  by  any  reasonable  construction  they  can  be  made  to  stand 
together,  our  duty  is  to  give  effect  to  the  provisions  of  each." 

The  opinion  of  the  Judge  Advocate  General,  United 
States  Army,  of  October  19,  1911,  holds  that  horses  are 
within  the  articles  of  personal  property  provided  for  in  the 
act  of  1885,  and  we  ask  attention  to  the  following,  directly 
supporting  above  contention: 

"  The  comptroller  says  that  the  act  of  March  3, 1885,  does 
not  purport  to  amend  the  earlier  acts  mentioned,  and  this 
office  can  not  see  that  it  had  any  direct  relation  thereto. 
The  fact  that  prior  to  1885  there  were  certain  statutes  under 
which  recovery  by  officers  for  the  loss  of  their  horses  under 
certain  conditions  was  specifically  allowed,  in  nowise  forbids 
the  view  that  the  act  of  March  3, 1885,  was  intended  to  cover 
horses  as  well  as  other  personal  property.  The  very  fact 
that  Congress  in  earlier  acts  contemplated  that  compension 
should  be  made  for  the  loss  of  horses  leads  one  to  suppose 
that  it  had  a  similar  intention  when  it  enacted  the  law  of 
1885,  wording  it  more  broadly  than  the  earlier  acts  though 
not  specifically  mentioning  horses." 
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A  similar  decision  was  made  on  May  31, 1910,  in  16  C.  D., 
768,  the  comptroller  using  the  following  language  pertinent 
to  this  case: 

"From  the  facts  stated,  I  conclude  that  the  loss  of  the 
clothing  was  without  fault  or  negligence  on  the  part  of 
claimant ;  that  it  occurred  while  the  clothing  was  in  the  care 
and  custody  of  either  the  Quartermaster's  Department  or  the 
regimental  authorities;  that  it  was  in  the  care  and  custody 
of  said  authorities  by  reason  of  its  being  in  the  military 
service;  and  that  said  loss  therefore  occurred  as  an  incident 
of  the  military  service  or  'in  the  military  service'  within 
the  meaning  of  the  act  of  March  3,  1885.  See  60  MS.  Dec. 
2d  Comp.,  113." 

In  3  C.  D.,  636,  certain  rules  were  laid  down  by  the  comp- 
troller which  were  later  approved  in  20  C.  D.,  238,  244.  The 
following  is  quoted  from  these  rules: 

"The  loss  must  have  been  caused  by  some  exigency  or 
necessity  of  the  military  service,  such  as  would  naturally  be 
attributable  to  and  would  flow  from  such  service.  To  estab- 
lish a  case  under  this  act  the  property  must  have  been  lost  or 
destroyed  in  the  military  service;  not  merely  while  it  was  in 
use  in  that  service,  but  because  it  was  in  that  service.  Being 
in  that  service  must  have  been  the  proximate  cause  of  the 
loss." 

It  may  be  said  that  even  the  restriction  of  the  act  stated 
in  the  above  paragraph  has  not  received  the  unbroken  ap- 
proval of  the  accounting  officers,  as  Comptroller  Tracewell, 
19  C.  D.,  534,  gave  the  following  broad  construction  to  this 
act: 

"The  law — the  act  of  1885,  supra — does  not  require  the 
property,  for  which  reimbursement  is  to  be  given  the  officer 
or  soldier  when  lost  or  destroyed,  shall  have  been  lost  due  to 
any  exigency  of  the  service  or  to  any  incident  peculiar  to  the 
military  service.  All  the  law  now  requires  is  that  it  be  lost 
or  destroyed  while  in  the  military  service  and  owned  by  an 
officer  or  enlisted  man  in  the  service,  where  such  loss  is  with- 
out fault  or  negligence  on  the  part  of  the  claimant." 

Mr.  George  M.  Anderson,  with  whom  was  Mr.  Assistant 
Attorney  General  Huston  Thompson,  for  the  defendants.  ■ 

Booth,  Judge,  reviewing  the  facts  found  to  be  established, 
delivered  the  opinion  of  the  court : 

The  claimant,  Frank  M.  Andrews,  was  a  second  lieuten- 
ant in  the  Eighth  Cavalry,  United  States  Army.     As  a 
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cavalry  officer  he  was  required  by  the  Army  Regulations  to 
be  mounted,  and  hence  kept  a  privately  owned  horse  which 
he  used  for  that  purpose.  While  absent  on  leave  from  his 
post  at  Fort  Huachuca,  Ariz.,  his  horse  lost  its  life  under 
the  following  circumstances:  The  animal  had  been  delivered 
by  the  claimant  to  the  post  quartermaster  for  safe  keeping; 
this  officer  turned  him  into  the  quartermaster's  pasture, 
where  he  was  subsequently  found  with  a  broken  leg,  an  in- 
jury so  severe  that  on  November  29,  1910,  he  was  shot  by 
order  of  the  commandant  of  the  post. 

This  suit  is  for  the  recovery  of  $200,  the  alleged  value  of 
the  horse  involved,  and  is  predicated  upon  the  provisions  of 
the  act  of  March  3,  1885,  23  Stat.,  350,  which  provides,  in 
terms,  as  follows: 

"  That  the  proper  accounting  officers  of  the  Treasury  be, 
and  they  are  hereby,  authorized  and  directed  to  examine 
into,  ascertain,  and  determine  the  value  of  the  private  prop- 
erty belonging  to  officers  and  enlisted  men  in  the  military 
service  of  the  United  States  which  has  been,  or  may  here- 
after be,  lost  or  destroyed  in  the  military  service,  under  the 
following  circumstances : 

"  First.  When  such  loss  or  destruction  was  without  fault 
or  negligence  on  the  part  of  the  claimant. 

"  Second.  Where  the  private  property  so  lost  or  destroyed 
was  shipped  on  board  an  unsea worthy  vessel  by  order  of  any 
officer  authorized  to  give  such  order  or  direct  such  shipment 

"  Third.  Where  it  appears  that  the  loss  or  destruction  of 
the  private  property  of  the  claimant  was  in  consequence  of 
his  having  given  his  attention  to  the  saving  of  the  prop- 
erty belonging  to  the  United  States  which  was  in  danger  at 
the  same  time  and  under  similar  circumstances.  And  the 
amount  of  such  loss  so  ascertained  and  determined  shall  be 
paid  out  of  any  money  in  the  Treasury  not  otherwise  ap- 
propriated, and  shall  be  in  full  for  all  such  loss  or  damage: 
Provided^  That  any  claim  which  shall  be  presented  and  acted 
on  under  authority  of  this  act  shall  be  held  as  finally  deter- 
mined, and  shall  never  thereafter  be  reopened  or  considered : 
And  provided  further »,  That  this  act  shall  not  apply  to  losses 
sustained  in  time  of  war  or  hostilities  with  Indians:  And 
provided  further.  That  the  liability  of  the  Government  un- 
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der  this  act  shall  be  limited  to  such  articles  of  personal  prop- 
erty as  the  Secretary  of  War,  in  his  discretion  shall  decide 
to  be  reasonable,  useful,  necessary,  and  proper  for  such  officer 
or  soldier  while  in  quarters,  engaged  in  the  public  service, 
in  the  line  of  duty :  And  provided  further.  That  all  claims 
now  existing  shall  be  presented  within  two  years  and  not 
after  from  the  passage  of  this  act;  and  all  such  claims  here- 
after arising  be  presented  within  two  years  from  the  occur- 
rence of  the  loss  or  destruction." 

Many  claims  for  horses  lost  in  the  military  service  have 
been  presented  to  the  accounting  officers  of  the  Government 
under  the  foregoing  statute.  Apparently  no  doubt  existed 
as  to  the  applicability  of  the  statute  in  reference  thereto 
until  as  late  as  July  24, 1911.  Without  exception  the  claims 
have  been  allowed  if  the  facts  brought  them  within  the  law, 
until  the  date  mentioned  above.  The  only  issue  raised  and 
decided  by  the  respective  Comptrollers  of  the  Treasury  prior 
to  1911  was  as  to  the  scope  of  the  act  with  respect  to  the 
facts  and  circumstances  of  the  loss  or  destruction,  no  doubt 
being  expressed  as  to  its  extension  to  all  privately  owned 
property  which  the  Secretary  of  War  in  his  discretion  was 
willing  to  certify  as  reasonable,  useful,  necessary,  and  proper 
for  the  officer  and  enlisted  man  to  have.  2  Comp.  Dec,  644; 
3  ib.,  636;  5  ib.,  605;  11  ib.,  364;  12  ib.,  777;  13  ib.,  838. 

On  July  24, 1911, 18  Comp.  Dec,  47,  the  Assistant  Comp- 
troller of  the  Treasury  reversed  all  former  rulings  affecting 
so-called  horse  claims,  and  in  a  lengthy  written  opinion  held 
the  act  of  March  3,  1885,  inapplicable  thereto.  In  arriving 
at  the  conclusion  expressed  the  assistant  comptroller  reviews 
m  extenso  the  various  legislative  enactments  providing  pay- 
ment for  the  loss  of  horses  in  time  of  war,  and  seeks  to  for- 
tify his  argument  by  reference  to  statutes  providing  addi- 
tional pay  for  mounted  officers  in  the  military  service,  as- 
serting in  connection  therewith  that  a  horse  is  not  an  "  ar- 
ticle" of  personal  property  within  the  meaning  of  the  act. 
Two  years  later  the  Comptroller  of  the  Treasury  reversed 
in  toto  the  above  ruling,  including  horses  therein,  and  gave 
to  the  act  of  March  3,  1885,  a  most  liberal  and  comprehen- 
sive meaning,  holding  that  "all  the  law  now  requires  is 
that  it  be  lost  or  destroyed  while  in  the  military  service  and 
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owned  by  an  officer  or  enlisted  man  in  the  service,  where 
such  loss  is  without  fault  or  negligence  on  the  part  of  the 
claimant."    19  Comp.  Dec.,  532. 

On  October  20, 1918,  20  Comp.  Dec.,  238,  the  Comptroller 
of  the  Treasury  again  reviewed  at  length  this  prolonged 
controversy,  and  finally  held  adversely  to  horse  claims  as 
coming  within  the  purview  of  the  act  of  1885,  since  which 
time  they  have  not  been  allowed. 

A  careful  reading  of  the  conflicting  decisions  as  to  the 
scope  of  the  act  of  March  3,  1885,  indicates  unmistakably 
that  the  confusion  is  due  entirely  to  reference  to  other  and 
independent  legislation  concerning  horse  claims  and  the  pay 
accorded  mounted  officers  in  the  Army.  With  the  various 
statutes  from  1796  to  1888  covering  losses  of  this  class  of 
property  in  view,  the  accounting  officers  of  the  Government 
considered  the  equities  of  the  situation,  and  thereby  added 
doubt  to  a  seemingly  perplexing  situation. 

The  language  employed  in  the  first  paragraph  of  the  act 
of  1885  is  decidedly  comprehensive.  From  it  alone  it  is  not 
difficult  to  perceive  a  legislative  intent  to  reimburse  officers 
and  enlisted  men  in  the  military  service  for  the  loss  of  pri- 
vate property  lost  or  destroyed,  under  the  circumstances 
mentioned,  in  said  service.  Obviously,  it  was  designed  to 
cover  in  toto  the  private  property  carried  by  the  persons 
enumerated  into  the  military  service  which  was  indispens- 
able to  the  peculiar  conditions  of  that  particular  govern- 
mental service;  in  other  words,  " reasonable,  useful,  neces- 
sary, and  proper  for  such  officer  or  soldier  while  in  quarters." 
If  we  are  to  exclude  privately  owned  horses  from  the  term 
"  private  property,"  a  reason  must  be  found  outside  the  ex- 
press language  of  the  act,  for  it  can  not  be  discovered  within 
its  terms  if  we  give  to  the  words  used  their  ordinary,  usual, 
and  well-known  significance.  If  Congress  did  not  intend 
to  reimburse  the  soldier  for  the  loss  of  his  horse  it  would 
necessarily  have  used  apt  language  to  exclude  this  particu- 
lar article  of  personal  property.  Wholesome  and  precise 
limitations  appear  in  the  act  as  to  its  application;  condi- 
tions are  carefully  provided  for  invoking  the  aid  of  the 
law;  detail  did  not  escape  legislative  attention,  and  seem- 
ingly every  feature  of  the  loss  or  destruction  of  private  prop* 
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erty  was  carefully  considered.  The  Congress  must  have 
known  that  prior  legislation  not  only  provided  for  but  en- 
couraged the  private  ownership  of  horses  by  the  soldiers 
(35  Stat.,  108).  The  loss  of  a  soldier's  horse  has  been  pro- 
vided for  almost  from  the  beginning  of  the  Government,  and 
when  language  is  used  which  comprehends  indisputably  a 
horse  it  can  not  be  said  that  this  particular  kind  of  privately 
owned  property  is  to  be  excluded  because  not  specifically 
mentioned.  The  rule  of  statutory  construction  is  directly 
the  opposite.  If  general  terms  are  employed  in  speaking  of 
private  property,  it  includes  every  kind  of  the  class  men- 
tioned. 

This  court  in  a  recent  opinion  by  the  Chief  Justice  in 
Griffis  v.  United  States,  ante,  p.  170,  carefully  reviewed  at 
length  all  the  statutes,  aside  from  the  act  of  1885,  relating 
to  horse  claims  now  relied  upon  by  the  defendants  to  limit 
the  scope  of  the  act  of  1885  and  there  held  they  applied 
only  to  the  loss  of  a  soldier's  horse  in  time  of  war.  The 
act  of  1885  is  expressly  limited  to  time  of  peace.  Sec- 
tion 3482,  Revised  Statutes,  has  a  separate  and  distinct 
field  of  operation  totally  unassociated  with  the  act  of 
1885,  and  it  would  indeed  be  a  strained  construction  to 
exclude  horses  from  the  scope  of  the  later  act  because  spe- 
cifically and  especially  provided  for  in  time  of  war.  Con- 
gress, on  the  contrary,  recognized  the  limitations  of  the  prior 
legislation  and  in  its  wisdom  provided  for  the  loss  of  the 
soldier's  private  property  in  time  of  peace.  The  additional 
reason  assigned  for  this  contended  exclusion  of  one  single 
item  of  private  property  seems  equally  impotent.  Because 
Congress  chooses  to  fix  the  pay  of  mounted  officers  at  a 
higher  rate  than  unmounted  ones,  or  provides  in  terms  for 
additional  allowances  where  the  soldier  furnishes  his  own 
private  mount,  is  purely  an  equitable  matter  with  which  this 
court  and  the  accounting  officers  have  no  concern.  The  act 
of  1885  is  an  independent  enactment.  Most,  if  not  all,  the 
statutes  relating  to  horse  claims,  extra  pay,  and  allowances 
for  privately  owned  horses  were  in  existence  at  the  time  of 
its  enactment  and  it  can  not  be  circumscribed  by  reference 
to  extraneous  legislation  involving  a  related  but  entirely  sep- 
arate subject  matter  distinct  from  legislation  providing  for 
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reimbursement  for  horses  lost  or  destroyed  in  the  military 
service  in  time  of  peace. 

In  so  far  as  the  scope  of  the  act  of  1885  is  concerned,  the 
law  seems  to  be  singularly  free  from  ambiguity.  Doubt  as 
to  its  meaning  can  only  arise  by  recourse  to  other  legislation 
upon  the  same  subject  matter  or  by  the  interjection  of  ex- 
traneous terms.  The  statute  itself  considered  alone  employs 
language  incapable  of  a  construction  adverse  to  the  inclu- 
sion of  horses,  and  under  these  circumstances,  as  an  elemen- 
tary rule  of  construction,  we  are  precluded  from  searching 
elsewhere  for  reasons  to  extend  or  limit  its  application.  The 
words  of  the  act  itself,  if  free  from  ambiguity,  furnish  their 
own  construction  to  be  found  in  their  ordinary  and  usual 
meaning. 

It  does  not  follow  from  what  has  been  said  that  every 
horse  privately  owned  which  dies  while  its  owner  is  in  the 
military  service  can  be  paid  for.  Congress  did  not  intend 
by  the  provisions  of  the  act  of  1885  to  make  the  Government 
an  insurer  against  loss  or  destruction  of  a  soldier's  private 
property.  The  officer  or  enlisted  man  must  be  in  the  mili- 
tary service  of  the  United  States  and  the  loss  of  his  private 
property  must  likewise  have  been  in  the  military  service,  not 
merely  while  in  the  military  service  but  by  reason  of  some 
exigency  or  necessity  of  the  military  service,  and  not  incident 
to  a  horse  out  of  as  well  as  in  that  service.  An  analysis  of 
the  statute  in  this  respect  is  most  succinctly  stated  by  Assist- 
ant Comptroller  Bowers  in  8  Comp.  Dec.,  636 : 

"The  loss  must  have  been  caused  by  some  exigency  or 
necessity  of  the  military  service,  such  as  naturally  would  be 
attributed  to  and  flow  from  such  service.  To  establish  a 
case  under  this  act  the  property  must  have  been  lost  or  de- 
stroyed in  the  military  service;  not  merely  while  it  was  in 
use  in  that  service,  but  because  it  was  in  that  service.  Being 
in  that  service  must  have  been  the  proximate  cause  of  the 
loss.  The  loss  must  not  have  been  caused  by  the  natural 
wear  and  tear  or  deterioration  of  the  articles  in  ordinary 
use  in  the  service.  Inherent  defects  in  articles,  on  account 
of  which  they  are  unable  to  stand  the  ordinary  strain  of  the 
service,  will  prevent  recovery." 

Congress  by  the  remedial  legislation  in  issue  was  provid- 
ing reimbursement  for  property  lost  by  reason  of  the  peculiar 
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hazards  to  which  it  was  exposed  while  in  military  service, 
and  by  so  doing  did  not  intend  to  cover  the  whole  field  of 
accidental  loss  or  destruction  in  no  way  connected  with  the 
dahgers  incident  to  military  service ;  simply  because  the  sol- 
dier had  carried  his  private  mount  into  the  military  service 
to  bo  used  by  him  in  military  activities  as  his  military  duties 
required  such  a  use  does  not  of  itself  render  the  defendants 
liable  for  its  death  if  the  same  ensued  from  any  cause  not 
directly  connected  with  or  incident  to  military  service.  The 
fact  that  the  horse  is  legally  in  the  Army  does  not  determine 
liability ;  its  loss  must  be  directly  caused  by  the  performance 
of  military  service  and  in  no  wise  attributable  to  the  fault 
or  negligence  of  the  soldier.  A  horse  dying  from  natural 
causes  is  obviously  excluded  from  the  benefits  of  the  statute ; 
one  injured  to  such  an  extent  that  it  must  be  destroyed,  by 
purely  accidental  means  in  no  way  connected  with  the  preva- 
lent and  well-known  exigencies  and  dangers  of  military  serv- 
ice, does  not  come  within  the  act.  Accidents  and  injuries  are 
not  peculiar  to  Army  life.  Vicious,  high-strung  horses, 
animals  physically  unsound  and  otherwise  blemished  can 
claim  no  immunity  from  the  innumerable  causes  of  mor- 
tality and  injury  because  they  are  taken  by  their  owners  into 
the  military  service.  Again,  quoting  from  Comptroller 
Bowers'  decision,  supra: 

"  It  must  reasonably  be  attributable  to  the  fact  that  it  was 
held  in  the  military  service,  whereby  the  owner  was  de- 
prived, in  some  degree,  of  the  control  over  it  which  he  would 
nave  in  civil  life,  and  where  it  would  be  subject  to  dangers 
not  ordinarily  incident  to  its  use  in  civil  life.  *  *  *  If  it 
be  held  that  absence  of  fault  or  negligence  is  the  only  prece- 
dent to  reimbursement,  an  officer  would  be  entitled  to  pay- 
ment for  a  horse  dying  from  old  age,  or  a  uniform,  side  arms, 
or  household  furniture  worn  out  in  use." 

This  view  of  the  law  was  approved  by  Assistant  Comp- 
troller Mitchell  in  13  Comp.  Dec,  838,  in  which  he  says: 

"  I  do  not  think  the  said  act  contemplates  or  provides  in- 
demnity for  the  loss  of  a  horse  by  death  from  purely  natural 
causes  not  produced  by  the  military  service  and  which  is 
incident  to  a  horse  whether  he  is  or  is  not  in  the  military 
service." 

This  has  been  the  uniform  holding  of  the  comptroller's 
office,  and  to  it  we  adhere.    While  the  line  of  demarcation 
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may  in  some  instances  be  difficult  of  ascertainment,  still  the 
intendment  of  the  statute  is  open  rnd  apparent  The  term 
"m  the  military  service"  has  a  settled  and  universally  ac- 
cepted legal  meaning  and  would  not  appear  in  the  act  if  it 
was  not  designed  to  limit  liability  for  the  loss  and  destruc- 
tion of  private  property  occurring  by  reason  of  and  in  the 
actual  performance  of  military  duty.  A  contrary  construc- 
tion can  find  no  support  because  of  the  difficulty  of  adminis- 
tration The  right  and  the  remedy  have  been  prescribed,  and 
it  is  not  the  first  instance  wherein  the  application  of  the  law 
depends  upon  the  facts  and  circumstances  of  each  particular 
case. 

The  petition  in  this  case  must  be  dismissed.  The  findings 
fail  to  disclose  a  loss  within  the  foregoing  opinion.  The 
claimant's  horse  was  found  in  the  quartermaster's  pasture 
with  a  serious  fracture  of  its  foreleg,  and  it  had  to  be  shot. 
There  is  absolutely  nothing  in  the  record  to  connect  the 
injury  with  military  service.  How,  when,  or  in  what  man- 
ner the  accident  occurred  is  left  to  conjecture.  The  one  in- 
disputable fact,  apparent  and  conceded,  is  that  the  horse  was 
turned  out  to  graze  and  while  so  engaged  can  not  be  said  to 
be  in  the  military  service.  There  are  a  variety  of  ways  in 
which  the  accident  might  have  happened,  and  certain  it  is 
that  nothing  peculiar  or  incident  to  military  duty  caused  the 
same.  There  is  absolutely  no  connection  between  the  loss  and 
military  service. 

The  petition  is  dismissed.    It  is  so  ordered. 

Before  entering  upon  a  discussion  of  each  of  the  other 
claims  now  submitted  for  loss  of  a  horse  in  the  military 
service,  we  advert  to  the  necessity  of  their  presentation  to 
the  accounting  officers  and  their  consideration  there  before 
we  have  jurisdiction  to  consider  the  claims.  The  statute  is 
mandatory  in  this  respect  and  the  court  has  no  jurisdiction 
in  the  premises  until  the  claim  is  rejected  upon  undisputed 
facts.  Newcomber  v.  United  States,  51  C.  Cls.,  408 ;  Magln- 
nis  v.  United  States,  ante,  p.  271.  It  can  not  be  said  that  the 
accounting  officer's  refusal  to  consider  these  claims  requires 
by  this  ruling  the  doing  of  a  vain  and  nugatory  act.  On 
the  contrary,  the  cases  are  individual  ones  and  each  case 
must  rest  upon  the  facts  and  circumstances  appearing  therein 
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before  it  can  be  said  the  accounting  officers  will  disallow 
them.  The  correct  application  of  the  statutes  depends  upon 
each  case  and  prior  presentation  and  consideration  is  indis- 
pensable to  our  jurisdiction.  Under  the  laws  in  force  the 
auditor  and  the  comptroller  may  reverse  their  opinions;  it 
has  been  done  in  reference  to  this  very  class  of  cases. 

Clifton  R.  Norton,  No.  32706. 

The  claimant  was  a  first  lieutenant,  Fourteenth  Cavalry, 
United  States  Army,  and  was  required  to  be  mounted.  The 
claimant's  horse  was  in  charge  of  the  Quartermaster's  De- 
partment, being  led  by  an  attendant  through  the  streets  of 
Seattle,  Wash.,  to  be  placed  on  board  the  U.  S.  transport  Dim 
for  shipment  to  the  Philippine  Islands.  The  asphalt  pave- 
ments were  wet  and  slippery  and  the  horse  accidentally 
slipped  and  fell  thereon,  injuring  itself  so  severely  that  it 
had  to  be  shot. 

The  claimant  can  not  recover.  The  horse's  death  was 
purely  accidental.  It  is  asserted  in  the  brief  that  the  horse 
was  frightened  by  a  passing  street  car.  There  is  no  proof  to 
support  the  assertion,  and  even  so,  the  case  is  without  merit. 
There  is  nothing  in  the  record  to  connect  the  loss  with  the 
requirements  of  the  act  of  1885.    Petition  dismissed. 

Conrad  S.  Babcock,  No.  32586. 

The  claimant  in  this  case  was  a  captain  in  the  First  Cav- 
alry, United  States  Army,  a  mounted  officer.  In  July,  1910,. 
at  the  Presidio,  CaL,  the  animal  died.  The  evidence  discloses 
that  the  horse  had  been  fed  upon  unwholesome  forage — bar- 
ley with  oats,  the  barley  having  awns  on  it — which  produced 
acute  enteritis.  Two  veterinarians  testify  positively  that 
death  was  caused  by  feeding  the  forage  mentioned.  A  post- 
mortem disclosed  the  cause  of  death  and  the  nature  of  the 
illness.  On  November  26,  1910,  a  claim- for  the  horse  was 
filed  with  the  auditor,  but  disallowed.  A  request  for  recon- 
sideration was  refused. 

We  think  the  claimant  is  entitled  to  recover  in  this  case. 
It  appears  from  the  record  that  not  only  this  horse  but  a 
number  of  others  similarly  situated  were  made  ill  by  the 
unwholesome  food  furnished  by  the  Government.   The  horse 
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was  lost  in  the  military  service,  i.  e.,  the  owner  had  to  the 
extent  of  being  compelled  to  keep  the  horse  in  Government 
quarters  and  feed  him  on  Government  forage  lost  that  full 
control  over  him  which  would  not  have  obtained  in  civil 
life.  The  cause  of  death  is  directly  connected  with  the  mili- 
tary service,  an  incident  of  a  duty  assumed  by  the  United 
States  and  it  can  not  be  said  the  animal  died  from  purely 
natural  causes.  It  was  one  of  the  unavoidable  infirmities  of 
the  military  system  of  feeding  military  horses  which  caused 
the  loss,  and  the  record  excludes  the  possibility  of  attribut- 
ing the  death  of  the  horse  to  any  other  cause.  The  horse  is 
shown  to  have  been  worth  $200. 

A  judgment  can  not  at  this  time  be  awarded.  No  certifi- 
cate from  the  Secretary  of  War  appears  in  the  record.  A 
call  for  the  same  has  been  allowed,  and  if  when  answered  is 
regular  in  every  way  a  judgment  will  then  be  entered.  Fur- 
ther proceedings  in  the  case  will  be  suspended  pending  an 
answer  to  the  above  call.  Motion  for  call  on  the  department 
is  allowed.  In  this  connection,  however,  attention  is  called  to 
the  rule  laid  down  in  the  Newcomber  case,  supra,  as  to  the 
certificate  of  the  Secretary  of  War.    It  is  so  ordered. 

Royden  E.  Beebe,  No.  32817. 

Petition  in  this  case  is  dismissed.  The  record  is  insuffi- 
cient to  establish  the  loss.  Without  going  into  a  discussion  as 
to  the  admissibility  of  the  ex  parte  certificates  filed  before 
the  accounting  officers  and  now  in  the  record  in  response  to  a 
call,  the  court  declines  to  consider  the  case  in  the  absence  of 
positive  testimony  taken  in  the  usual  way  under  the  rules  of 
court. 

The  petition  is  dismissed.     It  is  so  ordered. 

Samuel  H.  Bell,  No.  32786. 

The  claimant  was  a  chaplain,  First  Field  Artillery,  United 
States  Army,  a  mounted  officer.  On  December  12,  1911,  at 
Schofield  Barracks,  Tex.,  the  horse  died  from  cerebrospinal 
meningitis.  The  depositions  disclose  that  just  preceding  the 
horse's  death  he  had  been  ridden  by  the  claimant  until,  as 
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the  witness  expresses  it,  "he  came  in  rather  warm."  The 
same  evening  the  horse  became  ill;  next  day  he  developed 
congestion  of  the  lungs,  which  in  the  end  caused  the  disease 
from  which  he  died.  It  appears  that  the  stall  and  stable  ac- 
commodations at  the  barracks  were  not  of  the  best,  being 
somewhat  open  and  exposed,  but  it  is  likewise  proven  that 
this  exact  condition  obtained  for  some  months  prior  to  the 
horse's  demise.  It  is  asserted  that  death  was  caused  because 
of  lack  of  proper  stall  and  stable  facilities.  The  veterinarian 
who  attended  the  horse  does  not  corroborate  the  single  wit- 
ness who  so  testifies.  Upon  the  record  before  us  the  case  is 
without  merit  and  the  petition  must  be  dismissed.  The 
horse  obviously  died  from  illness.  At  the  time  of  its  death 
it  was  not  being  used  in  the  military  service,  performing  no 
military  duty  or  any  duty  incident  to  military  service.  On 
the  contrary,  it  seems  to  have  been  returned  to  the  stables  by 
the  claimant  after  a  short  but  severe  ride  and  its  illness  and 
death  ensued  almost  immediately.  The  case  is  to  be  distin- 
guished from  a  case  like  that  considered  and  allowed  in  12 
Comp.  Dec.,  777,  where  the  horse  was  necessarily  overridden 
in  the  performance  of  a  military  duty. 
The  petition  is  dismissed.    It  is  so  ordered. 

Thomas  C.  Lonergan,  No.  32867. 

The  claimant  was  a  second  lieutenant,  Eighteenth  Infan- 
try, United  States  Army,  serving  as  battalion  quartermaster 
and  commissary,  and  as  such  required  to  be  mounted  under 
Army  Regulations  1910,  paragraph  1295.  On  February  27, 
1913,  his  private  mount  was  by  proper  military  order  shipped 
from  Fort  Mackenzie,  Wyo.,  to  Texas  City,  being  at  this 
time  in  good  order  and  health.  About  the  time  of  the  arrival 
of  the  horse  at  Texas  City  a  sudden  and  somewhat  violent 
change  in  the  temperature  occurred,  which,  together  with 
heavy  rains,  brought  on  a  cold  spell.  The  Government  af- 
forded no  stable  or  shelter  room  for  the  horse ;  he  was  en- 
tirely unprotected  in  the  field,  except  by  a  tent  erected  by 
the  claimant  himself,  and  under  these  surroundings  the  ani- 
mal contracted  pneumonia  and  died.  The  horse  was  reason- 
ably worth  $175  and  lost  its  life  in  the  military  service. 
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There  is  no  certificate  from  the  Secretary  of  War  in  the 
case.  Further  action  will  be  suspended  until  an  answer  to 
our  call  in  this  respect  is  filed.   It  is  so  ordered. 

Harry  O.  Ford,  No.  32976. 

The  claimant  in  this  case  is  not  entitled  to  judgment  The 
claim  was  never  filed  before  the  accounting  officers.  The 
petition  is  dismissed. 

Out  Carlbton,  No.  38114. 

The  claimant  in  this  case  failed  to  file  his  claim  with  the 
accounting  officers.    The  petition  is  dismissed. 

Lerot  P.  Collins,  No.  33182. 

A  claim  covering  the  loss  alleged  in  the  petition  in  this 
case  is  now  pending  before  the  auditor.  The  statute  of  limi- 
tations has  not  intervened  to  prevent  its  proper  consideration 
before  that  officer  in  accord  with  the  foregoing  opinion.  The 
court  is  without  jurisdiction  to  consider  the  claim  under  the 
present  allegations  of  the  petition.   The  petition  is  dismissed. 

Lucius  T.  Holbrook,  No.  33135. 

Petition  in  this  case  is  dismissed,  claim  never  having  been 
filed  before  the  auditor.    It  is  so  ordered. 

Hay,  Judge,  Barney,  Judge,  and  Campbell,  Chief  Justice, 
concur. 

Downey,  Judge,  took  no  part  in  the  decision  of  these  cases. 


HERBEBT  W.  YEMANS  v.  THE  UNITED  STATES. 

[No.  80682.    Decided  May  7,  1917.] 

On  Plaintiff*  Motion. 

Contract  turgeon;  itatute*. — Plaintiff  having  served  for  approximately 
five  years  as  a  contract  surgeon  with  the  Army  of  the  United 
States  was  appointed  under  the  terms  of  the  act  of  April  28, 
1908,  85  Stat,  66T  an  officer  of  the  Medical  Reserve  Corps, 
and  now  contends  that  under  the  act  of  June  80,  1882,  22 
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Stat,  112,  and  section  1202,  Revised  Statutes,  the  time  he 
served  as  contract  surgeon  should  be  taken  into  account  in 
computing  the  amount  of  longevity  pay  to  which  he  is  en- 
titled. 

Longevity  pay.— The  act  of  April  23, 1908,  supra,  does  not  give  contract 
surgeons  any  different  status  with  respect  to  pay  than  any 
other  persons  made  eligible  by  that  act  for  appointment  in 
the  Medical  Reserve  Corps  whose  members  are  granted  lon- 
gevity pay  only  for  active  service  in  that  corps,  and  any  other 
result  would  be  conferring  upon  plaintiff  longevity  pay  by 
judicial  construction  and  not  by  statute. 

Offlcer$. — A  contract  surgeon  is  not  an  officer  within  the  provisions  of 
section  1262,  Revised  Statutes,  or  the  act  of  June  80,  1882, 
supra,  granting  longevity  pay. 

United  States  v.  Hendeey  ISA  V.  S.,  800,  and  United  States  v.  La 
Tourette,  151  U.  S.,  572,  distinguished. 

The  Reporter's  statement  of  the  case : 

The  facts  of  the  case  and  the  grounds  of  plaintiff's  motion 
are  sufficiently  set  forth  in  the  opinion  of  the  court 

Mr.  George  A.  King  for  the  motion.  Messrs.  Clarence  W. 
De  Knight,  John  8.  Blair,  and  King  dk  King  were  on  the 
briefs. 

We  think  an  examination  of  the  act  creating  the  Medical 
Reserve  Corps  will  satisfy  the  court  on  the  face  of  the  act 
that  an  officer,  who  like  the  present,  was  appointed  to  that 
corps  from  the  position  of  contract  surgeon,  is  regarded  and 
treated  as  being  in  the  military  service  of  the  United  States 
and  not  as  newly  appointed  in  the  Army.     (35  Stat.,  66.) 

Looking  at  the  language  of  this  act  it  will  be  found  that 
the  members  of  the  Medical  Reserve  Corps  are  to  be  regu- 
larly commissioned  as  first  lieutenants  in  the  Regular  Army, 
with  the  significant  proviso  "  that  contract  surgeons  now  in 
the  military  service  "  "  shall  be  eligible  for  appointment  in 
said  reserve  corps  without  further  examination";  and  with 
another  proviso  "That  any  contract  surgeon  not  over 
twenty-seven  years  of  age  at  date  of  his  appointment  as  con- 
tract surgeon  shall  be  eligible  to  appointment  in  the  reg- 
ular corps," 
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The  ninth  section  gives  to  officers  of  the  Medical  Reserve 
Corps  "the  pay  and  allowances  of  first  lieutenants  of  the 
Medical  Corps  with  increase  for  length  of  service  now 
allowed  by  law,  said  increase  to  be  computed  only  for  time 
of  active  duty," 

Here,  then,  we  have  a  new  corps  created  in  the  Army,  the 
incumbents  of  which  are  to  have  a  certain  military  rank  with 
increase  for  length  of  service.  u  Contract  surgeons  now  in 
the  military  service"  shall  be  eligible  for  appointment  in 
the  corps,  and  they  are  referred  to  as  holding  "  appointment 
as  contract  surgeon."  They  are  entitled  by  the  subsequent 
section  to  "increase  for  length  of  service,"  Clearly  the 
"service"  referred  to  in  section  9  includes  the  "military 
service"  in  which  these  contract  surgeons  had  previously 
been  engaged  as  referred  to  in  section  7. 

The  service  of  the  claimant  as  contract  surgeon  was  in  all 
respects  more  decidedly  of  the  character  of  military  service 
than  that  which  the  Supreme  Court  held  to  be  such  in  United 
States  v.  La  Tourette,  151  U.  S.,  572. 

The  last  paragraph  of  that  opinion  alone  decides  this  case 
in  favor  of  the  claimant.  The  statutory  recognition  of  "  con- 
tract surgeons  now  in  the  military  service  "  is  even  more  dis- 
tinct and  unequivocal  than  was  that  of  "  the  post  chaplains 
now  in  service,"  which  the  Supreme  Court  regarded  as  a  dis- 
tinct recognition  of  such  chaplains  as  being  in  the  military 
service  of  the  United  States. 

The  Byrnes  case,  26  C.  Cls.,  302,  is  not  an  authority  of  any 
weight  against  this  claim.  It  was  decided  adversely  to  the 
claimant  along  with  the  La  Tourette  case,  the  opinion  being 
delivered  by  the  same  judge,  on  the  same  day,  and  the  two 
reported  in  immediate  connection  with  each  other. 

Subsequently  this  court  receded  from  its  adverse  decision 
in  the  La  Tourette  case  and  gave  judgment  in  favor  of  the 
claimant  without  an  opinion.  This  judgment  was  affirmed 
by  the  Supreme  Court. 

In  the  original  decisions  of  La  Tourette  and  Byrnes,  26 
C.  Cls.,  296,  302,  this  court  gave  decisive  weight  to  the 
existence  either  of  a  commission  or  of  an  enlistment.  This 
view  was  rejected  by  the  Supreme  Court  in  the  La  Tourette 
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case,  151  U.  S.,  572,  and  service  as  a  post  chaplain  was 
counted  as  military  service  for  the  benefit  of  longevity  pay, 
although  the  claimant  "  received  no  commission ;  it  did  not 
appear  that  he  was  required  to  take  an  oath  of  office;  his 
employment  was  not  for  any  fixed  or  definite  time,  and  he 
was  paid  for  services  on  the  certificate  of  the  post  com- 
mander." 

In  view  of  the  decision  of  the  Supreme  Court  in  the  La 
T curette  case,  the  original  decision  of  this  court  adverse  to 
Byrnes  can  not,  any  more  than  that  against  La  Tourette, 
any  longer  be  regarded  as  authority. 

The  acts  of  May  12,  1898,  30  Stat.,  406,  February  2,  1901, 
31  Stat.,  752,  and  April  23,  1908,  35  Stat.,  66,  recognizing 
these  contract  surgeons  as  a  appointed  "  officers,  as  a  portion 
of  the  "  Medical  Department  of  the  Army  "  and  as  "  now  in 
the  military  service  "  of  the  United  States  are  of  subsequent 
date  to  the  decision  in  the  Byrnes  case.  When  that  case  was 
decided  these  contract  surgeons  were  hired  employees  of  the 
United  States.  As  such,  they  were  held  in  the  Byrnes  case 
not  entitled  to  count  their  service  for  longevity  pay.  Such 
a  condition  of  things  no  longer  exists.  The  decision  in  the 
Byrnes  case  is  therefore  wholly  inapplicable. 

It  was  decided  by  the  Comptroller  of  the  Treasury  in 
1907  that  the  remains  of  a  contract  surgeon  might  be  brought 
home. 

It  was  there  held,  13  Comp.  Dec.,  844 : 

"Acting  assistant  or  contract  surgeons  are  '  officers '  within 
the  meaning  of  that  term  as  used  in  the  act  of  June  12, 
1906,  providing  for  the  '  expenses  of  the  interment  of  officers 
killed  in  action  or  who  die  when  on  duty  in  the  field  or  at 
military  posts  or  on  the  frontier,  or  when  traveling  under 
orders,  and  of  noncommissioned  officers  and  soldiers. 

If  a  contract  surgeon  going  insane  is  entitled  to  be  taken 
care  of  at  Government  expense,  and  if,  when  he  dies,  the 
Government  is  to  pay  for  bringing  home  his  remains  under 
statutes  so  providing  in  the  case  of  officers  of  the  Army, 
surely  he  is  entitled  to  have  his  meritorious  services  while 
living  and  in  good  health  counted  in  computing  longevity 
pay. 
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In  United  States  v.  Sendee,  124  U.  S.,  809,  the  Supreme 
Court  held  that  the  service  of  a  paymaster's  clerk  in  the 
Navy  should  be  counted  for  the  benefit  of  longevity  pay 
where  the  clerk  was  afterwards  appointed  to  a  commissioned 
office  having  graduated  pay.  At  that  time,  paymasters' 
clerks  were  appointed  only  by  the  paymaster,  subject  to  the 
approval  of  the  commanding  officer.  He  was  thus  much  less 
of  a  constitutional  officer  than  is  a  contract  surgeon  under 
the  lav  s  as  they  have  existed  since  1898. 

The  latter  case  is  a  strong  authority  for  the  present,  be- 
cause the  language  of  the  Army  longevity  statute  is  broader 
than  in  the  case  of  the  Navy.  The  longevity  service  in  the 
Navy  must  be  "  as  officers  or  enlisted  men  in  the  regular  or 
volunteer  Army  or  Navy,  or  both."  In  the  Army  nothing 
more  is  required  than  that  the  previous  service  shall  be 
"  service  in  the  Army  or  Navy,  or  both."  Yet  the  Supreme 
Court  said  that  the  act  requiring  service  "  as  officers  or  en- 
listed men"  " requires  that  the  officer  when  subsequently 
coming  to  compute  what  increase  shall  be  made  to  his  stat- 
utory salary  by  reason  of  his  previous  service,  has  a  right  to 
count  other  service  than  that  rendered  in  the  character  of  an 
officer,  as  defined  by  the  Constitution  of  the  United  States." 

Taken  in  connection  with  the  construction  of  the  Army 
longevity  statute  in  the  La  Tourette  case  it  is  conclusive  of 
the  right  to  count  service  as  a  contract  surgeon  duly  ap- 
pointed by  the  Secretary  of  War. 

A  contract  surgeon  possesses  all  the  indicia  of  military 
service: 

(1)  He  is  constitutionally  appointed  by  the  head  of  a 
department;  (2)  he  takes  an  oath  of  office;  (3)  he  wears 
the  military  uniform ;  (4)  his  duties  are  identical  with  those 
of  an  assistant  surgeon;  (5)  he  is  entitled  to  obedience  from 
enlisted  men  in  the  execution  of  his  office;  (6)  if  he  be- 
comes insane  he  is  entitled  to  admission  to  the  Government 
Hospital  for  the  Insane  as  belonging  to  the  Army;  (7)  if  he 
becomes  disabled  in  the  performance  of  his  duties  he  is  en- 
titled to  a  pension.  If  he  dies  from  injury  in  the  line  of 
duty  his  widow  or  children  are  entitled  to  a  pension  (Rev. 
Stat.,  sees.  4698,  4695,  4702) ;  (8)  if  he  dies  in  the  service 
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his  remains  are  transported  at  Government  expense  as  those 
of  an  officer  of  the  Army ;  (9)  if  he  is  an  alien  while  serving 
as  contract  surgeon  that  service  will  entitle  him  to  be  nat- 
uralized without  any  previous  declaration  of  intention,  as 
in  the  case  of  other  persons  in  the  military  service;  (10) 
when  he  comes  to  be  retired  from  the  Medical  Reserve  Corps 
his  service  "  as  contract  or  acting  assistant  surgeon  "  is  to  be 
counted  in  making  up  his  "  total  active  service  in  the  Army 
of  the  United  States";  (11)  the  law  refers  to  u contract 
surgeons  now  in  the  military  service." 

The  Supreme  Court,  discussing  the  status  of  paymasters' 
clerks,  after  referring  to  similar,  though  less  decisive,  in- 
dicia of  service,  said: 

"  If  these  officers  are  not  in  the  naval  service,  it  may  well 
be  asked  who  are."    Ex  parte  Reed,  100  IT.  S.,  13,  22. 

We  have  a  right  to  ask  the  same  question  in  this  case:  u  If 
these  officers  are  not  in  the  military  service,  it  may  well  be 
asked  who  are." 

Mr.  George  M.  Anderson,  with  whom  was  Mr.  Assistant 
Attorney  General  Huston  Thompson,  opposed. 

Hat,  Judge,  delivered  the  Opinion  of  the  court : 

This  is  a  suit  brought  by  a  first  lieutenant  in  the  Medical 
Reserve  Corps  of  the  United  States  Army  for  longevity  pay 
under  the  act  of  June  30,  1882,  22  Stats.,  112.  The  plain- 
tiff claims  that  he  should  be  allowed  longevity  pay  for  his 
services  as  contract  surgeon  from  October  1, 1903,  to  July  21, 
1908.  The  petition  was  dismissed,  and  the  plaintiff  now 
moves  the  court  to  grant  him  a  new  trial. 

On  October  1,  1903,  the  plaintiff  entered  into  a  contract 
with  Col.  Charles  Smart,  Assistant  Surgeon  General,  United 
States  Army,  whereby  he  agreed  to  perform  the  services  of 
a  medical  officer  in  accordance  with  Army  Regulations  per- 
taining to  contract  surgeons  employed  for  medical  service 
with  the  Army  of  the  United  States.  The  plaintiff  was  to 
receive  $150  per  month  for  his  services,  together  with  cer- 
tain other  emoluments  set  out  in  said  contract.  This  com- 
pensation was  to  be  in  full  compensation,  and  in  lieu  of  all 
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allowances  and  emoluments;  the  contract  was  by  its  terms 
to  continue  in  force  one  year  if  not  sooner  terminated. 

An  act  creating  the  Medical  Reserve  Corps  was  passed 
by  Congress  April  23,  1908,  35  Stat,  66;  and  on  July  21, 
1908,  the  plaintiff,  while  still  a  contract  surgeon,  was  ap- 
pointed a  first  lieutenant  in  the  Medical  Reserve  Corps,  and 
now  claims  that  under  the  terms  of  the  act  creating  that 
corps  and  of  the  provisions  of  section  1262  of  the  Revised 
Statutes  and  of  the  act  of  June  30,  1882,  he  is  entitled  to 
longevity  pay,  and  that  the  time  he  served  as  contract  sur- 
geon must  be  taken  into  account  in  computing  the  amount 
of  the  longevity  pay  to  which  he  claims  he  is  entitled. 

It  is  a  well-established  principle,  and  one  very  clearly  laid 
down  in  decisions  of  this  court,  that  longevity  pay  must  be 
conferred  by  statute  and  not  by  judicial  construction.  Bowie 
v.  United  States,  45  C.  Cls.,  48,  where  the  statutes  with  re- 
spect to  longevity  pay  are  cited  and  the  conclusion  is  reached 
from  examination  of  these  statutes  that  longevity  pay  must 
t>e  conferred  by  statute. 

This  brings  us  to  a  discussion  of  the  provisions  of  the  act 
of  April  23, 1908,  in  so  far  as  those  provisions  apply  to  this 
case.    Section  7  of  that  act  contains  this  proviso : 

"Provided,  That  contract  surgeons  now  in  the  military 
service  who  receive  the  favorable  recommendation  of  the 
Surgeon  General  of  the  Army  shall  be  eligible  for  appoint- 
ment in  said  reserve  corps  without  further  examination. 

Section  9  of  the  act  is  in  part  as  follows: 

u  Sec.  9.  That  officers  of  the  Medical  Reserve  Corps,  when 
called  upon  active  duty  in  the  service  of  the  United  States, 
as  provided  in  section  eight  of  the  act,  shall  be  subject  to 
the  laws,  regulations,  ana  orders  for  the  government  of  the 
Regular  Army,  and  during  the  period  of  such  service  shall 
be  entitled  to  the  pay  and  allowances  of  first  lieutenants  of 
the  Medical  Corps  with  increase  for  length  of  service  now 
allowed  by  law.  said  increase  to  be  computed  only  for  time 
of  active  duty.      [Italics  ours.] 

The  plain  meaning  of  the  language  quoted  above  is  that 
officers  of  the  Medical  Reserve  Corps  shall  only  receive  lon- 
gevity pay  while  they  are  on  active  duty  in  the  active  service 
of  the  United  States  in  the  Medical  Reserve  Corps.    From 
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the  terms  of  this  statute  it  is  clear  that  Congress,  in  fixing 
the  longevity  pay  for  the  officers  of  this  corps,  took  pains 
to  confine  it  to  the  active  service  performed  by  these  officers 
while  on  active  duty  in  this  corps.  No  service  performed 
elsewhere,  even  though  performed  in  other  branches  of  the 
military  service,  can  be  computed  in  determining  the  lon- 
gevity pay  provided  for  in  this  statute.  Had  it  been  other- 
wise Congress  would  not  have  been  so  particular  in  defining 
just  what  service  would  entitle  an  officer  in  this  corps  to  re- 
ceive longevity  pay.  This  legislation  is  prospective  in  its 
character  and  operation  and  does  not  contemplate  the  com- 
putation of  former  service  in  fixing  the  longevity  pay  of  the 
officers  who  render  service  in  this  corps.  To  hold  that  an 
officer  in  this  corps  who  had  previously  rendered  service 
as  a  contract  surgeon  is  entitled  to  have  his  longevity  pay 
as  an  officer  of  this  corps  computed  upon  service  performed 
by  him  outside  of  the  corps  and  before  the  corps  was  cre- 
ated would  defeat  the  plain  meaning  and  intent  of  the  stat- 
ute and  would  be  conferring  upon  the  plaintiff  longevity 
pay  by  judicial  construction  and  not  by  statute. 

The  act  of  1908  was  "  an  act  to  increase  the  efficiency  of 
the  Medical  Department  of  the  United  States  Army."  The 
act  does  not  deal  with  the  pay  of  that  department,  except 
incidentally  to  provide  for  the  pay  of  the  officers  of  this 
Medical  Reserve  Corps,  which  corps  was  created  by  the  act 
and  whose  status  as  to  pay  had  to  be  determined.  Nor  does 
the  act  in  any  wise  deal  with  contract  surgeons,  except  to 
make  them  eligible  for  appointment  to  this  reserve  corps.  If 
Congress  had  intended  to  give  them  any  different  status  with 
respect  to  pay  than  to  the  other  persons  who  were  eligible 
for  appointment  in  this  corps,  it  would  have  said  so.  Not 
having  said  so,  this  court  can  not  read  into  the  statute  words 
which  would  give  the  contract  surgeons  a  different  status  as 
to  pay,  and  better  pay,  than  all  others  appointed  to  this 
corps,  whose  members,  by  the  very  words  of  the  statute,  must 
perform  active  duty  in  this  corps  before  they  can  receive 
longevity  pay.  In  making  provisions  for  the  pay  of  the 
officers  of  this  corps  the  statute  expressly  distinguishes  the 
pay  provided  for  them  from  the  pay  provided  for  officers  of 
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the  Regular  Army,  and  distinctly  provides  what  the  pay  of 
these  officers  shall  be ;  and  had  Congress  intended  that  former 
service  as  contract  surgeon  should  be  counted  in  computing 
longevity  pay  under  this  statute,  it  would  have  either  said  so 
in  terms  or  it  certainly  would  not  have  precluded  such  com- 
putation by  saying  in  terms  that  longevity  pay  for  officers  of 
this  corps  should  be  determined  by  their  length  of  service 
while  on  active  duty  in  this  corps. 

The  case  of  United  States  v.  Sendee,  124  U.  S.,  809,  does 
not  control  this  case.  A  careful  consideration  of  that  case 
will  disclose  the  fact  that  the  Supreme  Court  of  the  United 
States  was  construing  a  naval  appropriation  act,  in  connec- 
tion with  the  claim  of  Hendee  that  under  it  he  was  entitled, 
in  having  his  longevity  pay  computed,  to  have  the  time 
counted  when  he  was  serving  as  a  paymaster's  clerk  in  the 
Navy.  The  question  in  that  case  was,  Was  Hendee,  while  a 
paymaster's  clerk,  an  officer  of  the  Navy?  The  court  was 
therefore  construing  a  particular  act  and  determining 
whether  or  not  under  that  act  (the  act  of  Mar.  3,  1883,  22 
Stat.,  473)  a  paymaster's  clerk  was  entitled  to  longevity  pay 
under  it.  The  court  in  that  case  did  not  undertake  to  lay 
down  any  general  rule  which  should  govern  the  construction 
of  future  statutes.  The  court  simply  said  that  within  the 
meaning  of  the  act  under  consideration  a  paymaster's  clerk 
was  an  officer  of  the  Navy,  and  said:  "We  are  of  opinion 
that  the  word  i officer'  is  used  in  that  statute  in  the  more 
general  sense,  which  would  include  a  paymaster's  clerk;  that 
this  was  the  intention  of  Congress  in  its  enactment;  and  that 
the  collocation  of  the  words  me%ns  this,  especially  when  it  is 
added  that  they  '  shall  receive  all  the  benefits  of  such  actual 
service  in  all  respects  and  in  the  same  manner  as  if  said 
service  had  been  continuous  and  in  the  regular  Navy.' "  The 
Hendee  case,  supra,  p.  313.  It  thus  appears  that  the  court 
was  construing  a  statute  entirely  different  from  the  statute 
under  consideration  in  this  case.  The  act  which  we  are  con- 
sidering contains  nothing  which  would  enable  this  court  to 
hold  that  it  was  the  intention  of  Congress  to  give  to  a  con- 
tract surgeon  a  different  status  from  that  of  any  other  mem- 
ber of  the  Medical  Reserve  Corps,  so  far  as  longevity  pay  is 
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concerned.  In  the  act  under  consideration,  Congress  was 
careful  to  define  under  what  circumstances  longevity  pay 
could  be  made  to  the  members  of  this  corps ;  it  left  no  room 
for  conjecture.  It  said  in  so  many  words  that  longevity  pay 
could  only  be  made  for  active  service  in  this  corps,  thereby 
precluding  such  pay  for  any  other  service  elsewhere.  And 
while  in  the  Hendee  case,  supra,  the  statute  under  considera- 
tion might  be  construed  to  mean  that  a  paymaster's  clerk  was, 
in  the  meaning  of  that  act,  an  officer  of  the  Navy,  it  does  not 
follow  that  this  court  in  construing  an  entirely  different 
statute  must  hold  that  a  contract  surgeon  is  an  officer  of  the 
Army. 

The  plaintiff,  however,  insists  that  the  case  of  the  United 
States  v.  La  Tourette,  151 U.  S.,  572,  is  conclusive  of  his  right 
to  count  his  service  as  a  contract  surgeon  in  computing  his 
longevity  pay  as  an  officer  of  the  Medical  Reserve  Corps. 
La  Tourette  was  a  chaplain  in  the  Army,  and  sued  for  lon- 
gevity pay,  which  it  was  claimed  was  due  him  by  virtue  of 
the  act  of  March  2, 1867, 14  Stat.,  423,  and  Revised  Statutes, 
section  1262.  The  former  act  was  an  "  act  to  provide  for  a 
temporary  increase  of  the  pay  of  officers  of  the  Army  of  the 
United  States,  and  for  other  purposes."  Section  7  of  this 
act  provides: 

"  And  the  post  chaplains  now  in  the  service,  or  hereafter 
to  be  appointed,  shall  be  commisioned  by  the  President,  and 
all  vacancies  occurring  in  the  grade  of  chaplain,  which  is 
hereby  established  to  rank  as  captain  of  Infantry,  shall  be 
filled  by  the  President,  by  and  with  the  advice  and  consent 
of  the  Senate,  and  aU  Army  chaplains  shall  hereafter  be  on 
the  same  footing  as  to  tenure  of  office,  retirement,  allowances 
for  service  and  pensions,  as  now  provided  by  law  for  other 
officers  of  the  Army."    [Italics  ours.] 

Here  is  a  statute  providing  in  express  terms  that  the  post 
chaplains  now  in  the  service  shall  be  commissioned  by  the 
President,  and  that  all  Army  chaplains — that  is,  the  chap- 
lains commissioned  under  the  terms  of  this  act — shall  be  on 
the  same  footing  as  to  allowances  for  service  as  was  then 
provided  by  law  for  other  officers  of  the  Army.  It  was  a 
distinct  grant)  of  pay  to  a  class  of  persons  mentioned  in  the 
statute.    The  Supreme  Court  held  that  La  Tourette  was  in 
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the  service,  and  that  the  act  of  March  2, 1867,  recognized  that 
fact  by  providing  that  he  as  post'  chaplain  should  be  com- 
missioned by  the  President. 

But  the  act  of  April  23, 1908,  is  entirely  different.  It  does 
not  recognize  that  contract  surgeons  are  in  the  service,  for 
the  purpose  of  fixing  their  pay,  nor  does  it  provide  that  they 
shall  be  commissioned,  nor  does  it  in  any  way  refer  to  the 
pay  of  contract  surgeons,  when  they  are  appointed  to  the 
Medical  Reserve  Corps.  There  is  not  an  intimation  any- 
where in  the  act  which  would  authorize  the  conclusion  that' 
Congress  intended  to  grant  to  contract  surgeons  appointed  to 
the  Medical  Reserve  Corps  any  more  pay,  longevity  or 
other,  than  to  any  other  person  who  was  eligible  for  such 
appointment'.  And  if  it  may  be  said  that  contract  surgeons 
were  in  the  military  service,  that  fact  would  not  entitle  them 
to  longevity  pay  for  their  service  as  contract  surgeons  un- 
der the  provisions  of  this  act 

In  the  case  of  Byrnes  v.  United  States,  26  C.  Cls.,  302,  it 
was  decided  that  an  officer  of  the  Navy  who  had  served  as  a 
contract  surgeon  in  the  Army  can  not  be  held  to  have  been 
an  officer  of  the  Army  within  the  meaning  of  the  act  of 
March  3,  1883,  22  Stat,  473,  and  is  not  to  be  credited  with 
service  as  contract  surgeon  in  the  Army  in  the  computation 
of  his  longevity  pay  as  an  officer  of  the  Navy.  The  act  of 
March  3,  1883,  was  a  naval  appropriation  act,  and  among 
other  things  provided  as  follows : 

"And  all  officers  of  the  Navy  shall  be  credited  with  the 
actual  time  they  may  have  served  as  officers  or  enlisted  men  in 
the  Regular  or  Volunteer  Army,  or  Navy,  or  both,  and 
shall  receive  all  the  benefits  of  such  actual  service  in  all  re- 
spects in  the  same  manner  as  if  all  of  said  service  had  been 
continuous,  and  in  the  Regular  Navy  in  the  lowest  grade  hav- 
ing graduated  pay  held  by  such  officer  since  last  entering 
the  service." 

The  terms  of  this  statute  are  much  broader  and  more  lib- 
eral than  are  the  terms  of  section  1262,  Revised  Statutes, 
under  which  the  plaintiff  is  claiming.  Section  1262  reads  as 
follows: 

"There  shall  be  allowed  and  paid  to  each  commissioned 
officer  below  the  rank  of  brigadier  general,  including  chap- 
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lains  and  others  having  assimulated  rank  or  pay,  ten  per 
centum  of  their  current  yearly  pay  for  each  term  of  nve 
years  of  service." 

This  last-named  section  applied  only  to  commissioned 
officers  and  to  their  service  as  such;  but  the  plaintiff  has 
called  our  attention  to  the  act  of  June  30,  1882,  which  he 
claims  should  be  read  along  with  the  above  section  of  the 
Revised  Statutes.  The  act  of  June  30,  1882,  was  the  Army 
appropriation  act,  and,  under  the  head  of  "Pay  of  the 
Army,"  carried  this  provision : 

"Additional  pay  to  officers  for  length  of  service  to  be  paid 
with  their  current  monthly  pay,  and  the  actual  time  of  service 
in  the  Army  or  Navy,  or  both,  shall  be  allowed  all  officers  in 
computing  their  pay." 

Waiving  for  the  moment  the  question  whether  this  provi- 
sion appearing  in  an  appropriation  act  can  have  any  effect  as 
law  beyond  the  fiscal  year  during  which  its  provisions  are 
effective,  it  seems  that  the  language  used  does  not  include 
contract  surgeons,  for  they  are  not  officers,  and  their  service 
is  not  as  officers.  The  court  said  in  the  Byrnes  case*  supra, 
page  306  : 

"  The  relations  of  the  claimant  to  the  Army  were  depend- 
ent upon  a  contract  in  the  ordinary  sense  of  the  term.  He 
had  no  rank,  but  as  part  of  his  compensation  he  was  to  re- 
ceive the  fuel  and  quarters  of  an  assistant  surgeon  of  the 
rank  of  first  lieutenant,  and  mileage  when  traveling  under 
orders  and  not  with  troops.  But  these  incidents  were  a  part 
of  his  contract  compensation,  and  he  received  them,  because 
they  were  provided  in  the  contract*  as  a  measure  of  compensa- 
tion. Nor  does  the  fact  that  under  section  4693,  Revised 
Statutes,  a  contract  surgeon  is  entitled  to  a  pension  give  him 
the  right  to  longevity  pay," 

We  do  not  think  an  officer  who  has  served  as  a  contract 
surgeon  is  entitled  to  have  his  service  as  such  contract  sur- 
geon counted  in  the  computation  of  his  longevity  pay.  But 
in  this  case  it  is  not1  necessary  to  decide  whether  a  contract 
surgeon  is  performing  service  in  the  Army.  The  act  of 
April  23,  1908,  under  which  the  plaintiff  holds  his  commis- 
sion as  an  officer  of  the  Army,  fixes  the  service  which  entitles 
him  to  longevity  pay,  and  that  service  is  active  service  in 
the  Medical  Reserve  Corps.    No  other  service  in  some  other 
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capacity  in  the  Army  will  entitle  him  to  longevity  pay  under 
the  provisions  of  that  act 

The  motion  of  the  plaintiff  for  a  new  trial  is  overruled. 

DowNBr,  Judge,  Booth,  Judge,  and  Campbell,  Chief  Jus- 
tice, concur. 

Barnet,  Judge,  dissents  on  the  authority  of  United  States 
v.  La  Tourette,  151  U.  S.9  572,  and  United  States  v.  Hendee, 
124  U.  S.,  809. 


HENRY  A.  WISE,  TRUSTEE  IN  BANKRUPTCY  OF 
AMBROSE  B.  STANNARD  v.  THE  UNITED 
STATES. 

[No.  81961.    Decided  May  14,  1917.] 

On  the  Proofs. 

Contract;  liquidated  damages,— Where  a  contractor  agrees  to 
"complete  the  said  work  in  aU  its  parti"  within  a  stated 
period,  and  In  default  thereof  to  pay  a  liquidated  sum  for 
damages  that  are  uncertain,  a  contention  that  a  breach  has 
not  been  committed  where  he  completed  only  one  part  within 
the  specified  time,  is  untenable. 

The  Reporter's  statement  of  the  case. 

Mr.  William  B.  King  for  the  plaintiff.  King  db  King 
were  on  the  briefs. 

It  is  sometimes  asserted  that  Sun  Printing  Association  v. 
Moore,  188  U.  S.,  642,  holds  that  the  literal  expression  of  the 
parties  in  the  contract,  not  their  ultimate  intent,  must  deter- 
mine whether  they  have  provided  for  liquidated  damages  or 
a  penalty.  This  is  a  misapprehension.  The  contract  there 
fixed  the  amount  to  be  paid  upon  failure  to  return  a  rented 
yacht.  The  court  upheld  the  claim  for  the  amount  so  fixed. 
The  principle  asserted  was  the  right  of  parties  to  liquidate 
their  own  damages  in  advance.  But  in  warning  against  an 
abuse  of  the  application  of  this  decision,  the  court  quotes 
this  language  approvingly,  page  674: 

"lam  not  disposed  to  deny  that  a  case  may  arise  in  which 
it  is  doubtful,  from  the  language  employed  in  the  instru- 
ment, whether  the  parties  meant  to  agree  upon  the  measure 
of  compensation  to  the  injured  party  in  case  of  a  breach." 
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In  a  later  case,  United  States,  v.  Bethlehem  Steel  Co., 
205  U.  S.,  105,  the  Supreme  Court  showed  that  it  did  not 
abandon  the  doctrine  as  stated  by  us  above.  It  there  held 
that  the  word  "  penalty  "  in  a  contract  might  be  construed  by 
the  accompanying  documents  to  mean  liquidated  damages, 
the  court  saying,  page  120 : 

44  Either  expression  is  not  always  conclusive  as  to  the 
meaning  of  the  parties." 

That  is  exactly  the  principle  for  which  we  are  contending 
here. 

This  has  been  followed  in  numerous  cases,  nowhere  better 
stated  than  by  the  Court  of  Appeals  of  the  District  of  Co- 
lumbia in  District  of  Columbia  v.  Harlan  <jfr  Hollingsworth, 
30  App.,  270,  where,  after  citing  Sun  Printing  Assn.  v. 
Moore,  this  general  rule  is  laid  down,  page  279 : 

44  Whether  the  sum  agreed  to  be  paid  as  damages  for  the 
failure  to  perform  the  conditions  of  a  contract  shall  be 
treated  as  liquidated  damages  or  as  a  penalty  is  to  be  drawn 
from  the  subject  matter  of  the  agreement,  the  meaning  and 
intent  of  the  parties  as  expressed  in  the  contract,  and  the 
terms  used  to  express  that  intent.  In  determining  this  aues- 
tion,  courts  will  not  be  bound  by  the  exact  language  oi  the 
contract.  The  contract  may  use  the  terms  'forfeit'  and 
k  penalty ' ;  and  yet  be  construed  to  call  for  liquidated  dam- 
ages ;  and,  likewise,  the  words  4  liquidated  damages '  used  in 
a  contract  may  be  held  to  mean  a  penalty." 

See  also  McCall  v.  DeucUer,  174  Fed.,  138 ;  Chicago,  Bur- 
lington  <&  Quincy  Railroad  Co.  v.  Dockery,  195  Fed.,  221, 
and  cases  cited. 

This  contract  was  for  the  erection  of  two  severable  units 
capable  of  independent  completion  and  separate  occupation 
and  use.  A  single  amount  is  fixed  as  the  liquidated  damages 
for  the  failure  to  complete  either  or  both  of  these  units  on 
time.  The  liquidation  of  damages  necessarily  involves  a 
declaration  by  the  parties  that  the  damages  are  bona  fide 
iixed  at  the  sum  liquidated.  It  is  impossible  that  the  same 
damages  could  be  caused  to  the  United  States  by  the  failure 
to  complete  one  building  as  by  the  failure  to  complete  both. 
This  sum  is,  therefore,  not  liquidated  damages  but  a  penalty. 

1777»a— 1S—C  o— tol  52 86 
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The  leading  case  upon  this  point  in  the  Supreme  Court  of 
the  United  States  is  Bignall  v.  Gould,  119  17.  S.,  495,  where 
the  bond  was  given  "in  the  penal  sum  of  $10,000,  lawful 
money,  liquidated  damages."  The  condition  of  the  bond  was 
that  the  obligor  should  secure  the  discharge  of  the  obligee 
from  certain  debts  and  claims  against  him.  Upon  this  sub- 
ject the  Supreme  Court  said  (p.  498) : 

44  The  object  of  the  bond  is  to  secure  the  obligee's  discharge 
from  a  large  number  of  claims  against  him,  held  by  certain 
third  persons  severally,  amounting  in  all  to  something  like 
$39,000,  and  varying  from  more  than  $8,000  to  less  than  $10 
each.  A  failure  of  either  of  those  persons  to  release  any  one 
of  those  claims  would  be  a  breach  of  the  bond,  and  for  any 
such  breach  a  just  compensation  might  be  estimated  in  dam- 
ages. The  sum  of  $10,000  must  therefore  be  regarded  as 
simply  a  penalty  to  secure  the  payment  of  such  damages  as 
the  obligee  may  suffer  from  any  breach  of  the  bond." 

The  principle  of  that  case  is  like  that  involved  here.  The 
contractor  here  agreed  to  complete  two  buildings,  either  one 
of  which  could  be  independently  used ;  yet  it  is  declared  that 
the  damage  is  as  great,  if  one  building  is  delivered  and  the 
other  not  delivered,  as  if  both  were  not  delivered.  That  is 
impossible.  Liquidated  damages  essentially  mean  the  agree- 
ment of  the  parties  upon  the  amount  of  damage.  They  have 
obviously,  upon  the  face  of  the  contract,  not  so  agreed  here. 
In  Umted  States  v.  United  States  Fidelity  &  Guaranty  Co., 
151  Fed.,  534,  this  definiton  of  liquidated  damages  occurs, 
page  536: 

44  *  *  *  These  words  are  used  in  reference  to  the  breach 
of  a  contract  or  the  nonperf ormance  of  a  duty  as  expressing 
a  fixed  sum  which  is  agreed  upon  between  the  parties  as  the 
ascertained  damage  which  the  one  is  to  receive  and  the  other 
to  pay  because  of  the  default." 

See  also  Clydebank  Engineering  Co.  v.  Don  Jose  Ramos, 
1905  App.  Cas.  N.  S.,  6;  ML  Airy  Milling  Co.  v.  RurikUs. 
118  Md.,  371;  Raymond  v.  EdeTbrock,  15  N.  D.,  231;  Union 
Pac.  Railroad  v.  Mitchell-Crittenden  Tie  Co.,  190  Fed.,  544 ; 
O'Brien  v.  Illinois  Surety  Co.,  203  Fed.,  436;  Lansing  v. 
Dodd,  45  N.  J.  Law,  526 ;  Northwestern  Terra  Cotta  Co.  v. 
Caldwell,  234  Fed.,  491;  Watts  v.  Shepherd,  2  Ala.,  425; 
Curry  v.  Larer,  7  Pa.  St.,  470 ;  Palestine  Ice  Co.  v.  Connolly, 
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148  S.  W.,  1109 ;  St.  Louis  dk  San  Francisco  Railway  Co.  v. 
Shoemaker,  27  Kan.,  677. 

It  is  not  an  answer  to  say  here  that  the  actual  breach  com- 
plained of  was  of  the  entire  contract  The  evidence  through- 
out the  record  shows  that  laboratory  "A"  was  always  in 
advance  of  laboratory  "B,"  and  was  completed  before  it, 
although  the  Government  did  not  accept  it  sooner.  But  this 
is  immaterial.  It  is  plain  that  the  two  were  perfectly  sever- 
able units  of  which  one  could  be  completed  and  occupied 
in  advance  of  the  other.  That  is  the  criterion  of  the  ques- 
tion here.  The  question  as  to  the  nature  of  the  compensation 
for  delay  provided  by  the  contract,  whether  liquidated  dam- 
ages or  a  penalty,  involves  the  interpretation  of  the  contract. 

That  is  not  affected  by  the  particular  conditions  which 
may  have  arisen.  The  words  used  in  Steer  v.  Brown,  106 
111.  App.,  361,  apply  completely  here: 

'*  It  can  not  be  held  for  some  purpose  to  be  a  penalty  and 

for  others  to  be  liquidated  damages." 

******* 

"  We  must  examine  the  whole  scope  of  the  possible  liabili- 
ties of  the  parties  in  order  to  correctly  construe  the  contract. * 

In  Van  Buren  v.  Digges,  11  How.,  461,  the  Supreme  Court 
says  on  a  question  of  penalty  and  liquidated  damages,  page 
477: 

"  It  would  have  been  irregular  in  the  court  to  go  out  of  the 
terms  of  the  contract,  and  into  consideration  of  matters 
wholly  extraneous,  and  with  nothing  upon  the  face  of  the 
writing,  pointing  to  such  matters  as  proper  or  necessary  to 
obtain  its  construction  or  meaning.'9 

The  qtiestion  whether  the  word  u  day  "  in  a  contract  is  to 
be  considered  a  working  day  or  a  calendar  day  has  been  the 
subject  of  much  discussion.  Whatever  might  be  the  decision 
on  this  point  as  a  new  question,  it  is  settled  here  by  the 
prompt  and  decisive  action  of  the  Secretary  in  construing 
the  word  in  this  contract  to  mean  a  working  day.  The  con- 
temporary decision  of  the  party  to  a  contract  is  the  best 
possible  eVidence  of  its  meaning. 

In  CJavazos  v.  Trevino,  6  Wall.,  778,  the  Supreme  Court 
said  (p.  785) : 
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"  The  practical  interpretation  which  the  parties,  by  their 
conduct,  nave  given  to  a  written  instrument  in  cases  like  this 
is  always  admitted,  and  13  entitled  to  weight.  There  is  no 
better  test  of  the  intention  of  the  instrument.  None  are  less 
likely  to  be  mistaken.'9 

In  Insurance  Co.  v.  Dutcher,  95  U.  S.,  269,  the  court  said, 
p.  273 : 

"  The  practical  interpretation  of  an  agreement  by  a  party 
to  it  is  always  a  consideration  of  great  weight.  The  con- 
struction of  a  contract  is  as  much  a  part  of  it  as  anything 
else.  There  is  no  surer  way  to  find  out  what  the  parties 
meant  than  to  see  what  they  have  done." 

This  principle  is  confidently  invoked  to  sustain  the  prac- 
tical construction  of  the  word  "  day  "  adopted  by  the  Secre- 
tary. His  later  construction  was  plainly  forced  upon  him 
by  his  obvious  mistake  and  a  desire  to  reach  the  same  result 
notwithstanding. 

Mr.  John  E.  Hoover,  with  whom  was  Mr.  Assistant  Attor- 
ney General  Huston  Thompson,  for  the  defendants. 

Hat,  Judge,  reviewing  the  facts  found  to  be  established, 
delivered  the  opinion  of  the  court: 

On  the  14th  day  of  December,  1904,  a  contract  was  made 
between  Ambrose  Stannard  and  the  United  States  whereby 
the  said  Stannard  agreed  "  to  perform  all  work  required  for 
the  erection  and  general  construction  of  two  laboratory 
buildings  for  the  United  States  Department  of  Agriculture 
at  Washington."  Another  provision  of  the  contract  was 
that  the  contractor  should  "  complete  the  said  work  in  all  its 
parts  within  30  months  from  the  date  of  the  receipt  of  the 
notice  referred  to  in  paragraph  2  of  the  contract.  Time  is 
to  be  considered  as  of  the  essence  of  the  contract,  and  in  case 
the  completion  of  said  work  shall  be  delayed  beyond  said 
period,  the  party  of  the  second  part  may,  in  view  of  the  diffi- 
culty of  estimating  with  exactness  the  damages  which  will 
result,  deduct  as  liquidated  damages,  and  not  as  a  penalty, 
the  sum  of  two  hundred  dollars  ($200)  for  each  and  every 
day  during  the  continuance  of  such  delay  and  until  such 
work  shall  be  completed,  and  such  deduction  may  be  made 
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from  time  to  time  from  any  payment  due  hereunder,  pro- 
vided, however,  that  when  the  Secretary  of  Agriculture  is 
satisfied  that  such  delay  has  been  caused  by  the  act  of  the 
party  of  the  second  part,  or  by  circumstances,  including 
fire,  water,  and  strikes  of  employees,  beyond  the  control  of 
the  party  of  the  first  part,  then  said  deduction  shall  not  be 
made,  and  an  extension  of  time  equal  to  said  delay  shall  be 
allowed  for  completion  of  said  work.'9 
The  language  of  the  specifications  is  as  follows : 

"Jfiach  bidder  must  submit  his  proposal  with  the  dis- 
tinct understanding  that,  in  case  of  its  acceptance,  time  for 
the  completion  of  the  work  shall  be  considered  as  of  the 
essence  of  the  contract,  that  for  the  cost  of  all  extra  inspec- 
tion and  for  all  amounts  paid  for  rents,  salaries,  and  other 
expenses  entailed  upon  the  United  States  by  delay  in  com- 
pleting the  contract,  the  United  States  shall  be  entitled  to  the 
fixed  sum  of  $200  as  liquidated  damages,  computed,  esti- 
mated, and  agreed  upon,  for  each  and  every  day's  delay  not 
caused  by  the  United  States." 

The  notice  of  the  execution  of  the  contract  and  the  ap- 
proval by  the  United  States  of  the  bond  conditioned  thereon 
was  given  to  the  contractor  on  the  29th  day  of  December, 
1904.  The  Secretary  of  Agriculture  extended  to  the  con- 
tractor five  months'  time  in  which  to  complete  the  work, 
which  date  was  the  29th  day  of  November,  1907. 

The  work  was  accepted  by  the  department  on  the  17th  day 
of  March,  1908,  and  in  the  final  settlement  made  with  the 
contractor  the  Secretary  of  Agriculture  determined  that  the 
contractor  should  be  charged  with  101  days'  delay  and  de- 
ducted the  sum  of  $20,200  from  the  final  payment.  It  is 
for  this  amount  that  this  suit  is  brought.  It  is  claimed  by 
the  plaintiff  that  the  contract  was  one  of  a  penalty  and  not 
for  liquidated  damages. 

The  language  of  the  contract  and  the  specifications  have 
been  fully  set  out,  because  the  issues  involved  must  be  de- 
termined by  the  writings,  their  nature,  and  the  obligations 
arising  from  their  execution. 

It  is  now  a  well-settled  principle  of  law  that  it  is  the  duty 
of  courts  to  give  effect  to  the  plainly  expressed  will  of  con- 
tracting parties.  Sim  Printing  &  Publishing  Association  v. 
Moore,  188  U.  S.,  642,  660.    The  court  in  that  case  said : 
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"  This  court  has  consistently  maintained  the  principle 
that  the  intention  of  the  parties  is  to  be  arrived  at  by  a 
proper  construction  of  the  agreement  made  between  them, 
and  whether  a  particular  stipulation  to  pay  a  sum  of  money 
is  to  be  treated  as  a  penalty  or  as  an  agreed  ascertainment 
of  damages  is  to  be  determined  by  the  contract,  fairly  con- 
strued, it  being  the  duty  of  the  court  always,  where  the 
damages  are  uncertain  and  have  been  liquidated  by  an  agree- 
ment, to  enforce  the  contract"  (p.  660). 

The  contract  now  under  consideration  provided  for  the 
payment  of  a  sum  of  money,  which  is  an  agreed  amount  for 
damages,  which  in  this  case  are  uncertain,  and  they  have 
been  liquidated  by  an  agreement,  the  terms  of  which  are 
plain  and  unambiguous.  The  clear  intent  and  meaning  of 
the  contract  is  that  the  contractor  shall  pay  a  certain  sum 
of  money  as  liquidated  damages.  The  contractor  can  not 
now  be  heard  to  complain  that  he  did  not  so  understand  the 
contract,  for  the  specifications  give  him  notice  of  what  he 
would  be  required  to  do  if  his  bid  was  accepted ;  and  the  con- 
tract which  he  voluntarily  signed  was  clear  and  unmistakable 
in  its  provisions.  The  intent  and  meaning  of  the  parties  to 
the  contract  can  be  clearly  ascertained  from  the  language 
used,  and  when  this  is  the  case  the  contract  must  be  carried 
into  effect.  See  also  Sorensen  v.  United  States,  51  C.  Cls., 
69,  where  the  late  cases  are  cited  and  reviewed  and  where  the 
general  principle  is  stated  that  when  the  parties  agree  in 
advance  upon  a  sum  which  shall  be  paid  in  liquidation  of 
damages  in  the  event  of  breach  the  court  should  enforce  the 
provision. 

In  this  case  the  terms  of  the  contract  as  well  as  its  mean- 
ing are  plain  and  unmistakable  and  the  court  must  give 
effect  to  it.  The  defendants  are  plainly  entitled  to  deduct 
from  the  contract  price  the  amount  of  money  found  to  be 
due  by  reason  of  the  delay  of  the  contractor  in  completing 
the  work.  The  Secretary  of  Agriculture  found  that  the 
work  was  delayed  101  days ;  from  the  evidence  we  think  this 
number  of  days  was  fairly  and  equitably  fixed,  and  that  the 
sum  of  $20,200  was  properly  deducted  as  liquidated  damages. 

The  contention  of  the  plaintiff  that  the  contract  was  for 
the  erection  of  two  separate  buildings,  capable  of  inde- 
pendent completion  and  separate  occupation  and  use,  is  not 
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borne  out  either  by  the  contract  or  the  evidence.  The  con- 
tract provided  that  the  contractor  should  "complete  the 
said  work  in  aU  its  parts  within  30  months,"  etc.  It  will  not 
do  to  say  that  if  he  completed  one  part  within  the  time 
specified,  and  failed  to  complete  the  other,  he  did  not  com- 
mit a  breach  of  his  contract.  As  a  matter  of  fact,  he  did 
not  complete  either  part  in  the  time  specified.  But  the  plain 
intent  and  meaning  of  the  contract  is  that  he  was  to  com- 
plete all  the  work  within  the  time  specified,  and  the  reason 
for  those  provisions  in  this  contract  and  in  all  Government 
contracts  is  plain.  It  is  impossible  for  the  Government  to 
prove  the  damages  which  it  suffers  by  reason  of  delay  in 
the  completion  of  work  under  contracts  which  it  makes  with 
private  parties.  The  Government  therefore  in  making  these 
contracts,  where  large,  sums  of  money  are  involved,  and 
where  if  nothing  was  done  to  protect  itself  it  would  lose 
not  only  the  interest  on  the  money,  but  suffer  additional 
damage  in  the  payment  of  rent  and  other  expenses  and 
other  great  inconveniences  by  delays  in  completing  contracts, 
provides  for  liquidated  damages  instead  of  penalties.  Con- 
tractors can  not  complain,  as  they  are  given  full  notice,  and 
enter  upon  the  contracts  with  full  knowledge  of  their  mean- 
ing and  purpose. 

For  the  foregoing  reasons  the  petition  of  the  plaintiff 
must  be  dismissed,  and  it  is  so  ordered;  and  judgment  is 
rendered  in  favor  of  the  United  States  against  the  claimant 
for  the  cost  of  printing  the  record  in  this  cause  in  the  sum  of 
$154.25,  to  be  collected  by  the  clerk  as  provided  by  law. 

Downey,  Judge,  Barney,  Judge,  Booth,  Judge,  and 
Campbell,  Chief  Justice,  concur. 


SHERIDAN-KIRK   CONTRACT   COMPANY  v.  THE 

UNITED  STATES. 

[No.  80628.    Decided  May  21,  1917.] 

On  the  Proofs. 

Contract;  supplemental  contract. — Where  a  supplemental  contract  1b 
entered  into  between  the  Government  and  the  contractor  and 
the  supplemental  contract  departs  from  the  original  docu- 
ment, the  same  being  in  the  nature  of  an  accommodation  to 
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the  Government  and  prepar^i  by  an  officer  of  the  Govern- 
ment, if  the  3ame  be  ambiguous  in  its  terms  the  court  will 
adopt  such  construction  as  will  be  more  to  the  advantage  of 
the  plaintiff. 

The  Reporter's  statement  of  the  case: 

Mr.  William  B.  King,  for  the  plaintiff.  King  dk  King 
were  on  the  briefs. 

Mr.  Marvin  Farrington,  with  whom  was  Mr.  Assistant 
Attorney  General  Huston  Thompson,  for  the  defendants. 
Mr.  Horace  S.  Whitman  was  on  the  briefs. 

The  following  are  the  facts  of  the  case  as  found  by  the 
court : 

I.  A  contract  was  signed  on  May  5,  1903,  between  the 
United  States,  acting  through  Capt.  William  J.  Barden, 
Corps  of  Engineers,  United  States  Army,  and  the  claimant, 
und  approved  by  the  Chief  of  Engineers,  United  States 
Army,  on  May  16,  1903,  whereby  the  claimant  agreed  to 
construct  a  portion  of  the  work  on  the  Colbert  Shoals  Canal 
on  the  Tennessee  River  in  Alabama.  The  contract  and  speci- 
fications are  annexed  to  the  petition  as  Exhibit  A. 

On  October  26, 1903,  Capt.  Barden  suggested  to  the  claim- 
ant in  writing  that  he  (Barden)  had  under  consideration  a 
change  in  the  plans  for  the  construction  of  the  upper  section., 
of  Colbert  Shoals  Canal,  and  asked  for  a  proposition  from 
the  claimant  as  to  the  unit  prices  it  would  be  willing  to  make 
for  the  changes  proposed;  among  the  changes  desired  by 
the  defendant  were  the  following : 

"  The  elimination  of  the  concrete  wall  from  its  upper  end 
to  a  point  in  the  neighborhood  of  Copeland  or  Bevis  Branch. 
The  reduction  in  the  amount  of  concrete  will  be  approxi- 
mately 12,000  cubic  yards,  the  length  of  the  omitted  portion 
of  the  wall  being  somewhere  between  5,000  and  5,500  feet. 
The  excavation  of  that  portion  of  the  towhead  lying  between 
the  ends  of  the  cofferdams,  and  acting  itself  as  a  coffer,  and 
the  construction  of  a  cofferdam  of  similar  style,  size,  and 
strength  joining  these  two  ends,  a  length  of  approximately 
400  feet,  together  with  the  excavation  of  all  material  down 
to  bedrock  on  a  space  of  20  feet  immediately  outside  of  the 
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outer  line  of  this  closing  coffer.  The  longitudinal  coffer- 
dams, except  that  portion  upstream  of  the  upper  end  of  the 
canal  wall,  to  be  left  in  place,  instead  of  being  removed  as 
provided  tor  in  paragraph  46  of  the  specifications;  this  to 
apply  not  only  to  the  cofferdams  of  the  section  now  being 
considered,  but  also  to  the  longitudinal  cofferdams  clear 
down  to  the  guard  lock.  The  cost  of  building  and  filling  the 
coffer  should  be  included  in  the  price  bid  per  linear  foot  of 
coffer." 

On  November  3, 1903,  the  contractor  replied  in  writing  to 
the  above  proposition,  and  among  other  things  said : 

"  Complying  with  your  request  of  October  25,  we  submit 
you  the  following  propositions :  *  *  *  *  Cofferdam,  $2.60 
per  linear  foot;  type  to  be  built,  same  as  present  cofferdam 
now  in  use.    *    *    V " 

Three  thousand  eight  hundred  and  fifty-four  feet  of  the 
longitudinal  cofferdams  referred  to  in  the  proposition  of  the 
defendant  were  built  after  the  supplemental  contract  was  en- 
tered into. 

A  supplemental  contract  between  the  same  parties  was 
signed  on  December  14, 1903,  and  approved  by  the  Chief  of 
Engineers  on  December  30, 1903,  a  copy  of  which  is  annexed 
to  claimant's  petition  as  Exhibit  B. 

II.  The  supplemental  contract,  which  omitted  the  con- 
crete wall  at  its  upper  end,  largely  diminished  the  amount 
of  concrete  to  be  placed  by  claimant.  A  cofferdam  was 
necessary  for  the  completion  of  the  work  prescribed  by  the 
original  and  supplemental  contracts.  Prior  to  the  execution 
of  the  supplemental  contract  of  December  14,  1903,  it  had 
been  agreed  between  the  parties  to  the  contract  that  the  con- 
tractor might  allow  the  longitudinal  cofferdam  to  remain 
if  the  contractor  so  desired.  The  contractor  never  removed 
any  of  the  longitudinal  cofferdam. 

After  this  supplemental  contract  claimant  built  3,854  feet 
of  longitudinal  cofferdam,  and  the  same  was  left  in  place 
when  the  concrete  wall  was  omitted.  This  was  left  in  place 
at  the  conclusion  of  the  work  in  accordance  with  the  terms 
of  the  supplemental  contract.  It  formed  a  component  part 
of  the  ultimate  structure  as  modified  by  the  supplemental 
contract  of  December  14, 1903,  and  was  essential  to  the  plan 
of  the  work  as  modified  by  the  supplemental  contract 
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IIL  The  United  States  paid  for  the  427  feet  of  this  coffer- 
dam built  in  place  of  the  towhead  removed  under  the  pro- 
visions of  paragraph  5  of  the  supplemental  contract,  but  did 
not  pay  for  any  more  of  the  cofferdam  left  in  place  under 
paragraph  5  of  the  supplemental  contract.  The  difference, 
amounting  to  3,427  feet,  built  after  the  supplemental  con- 
tract, was  not  paid  for;  3,427  feet,  at  the  rate  of  $2.50  per 
linear  foot,  the  price  fixed  by  the  supplemental  contract, 
amounts  to  $8,567.50. 

After  part  of  the  longitudinal  cofferdam  had  been  built, 
and  monthly  estimates  had  been  made  which  did  not  include 
the  part  so  built,  the  contractor  in  the  year  1906  orally  re- 
quested the  engineer  in  charge  of  the  work  by  whom  the 
monthly  estimates  were  prepared  to  make  estimates  for  said 
work;  and  on  February  13,  1907,  the  claimant  company  by 
its  secretary  addressed  a  letter  to  the  defendant's  engineer  in 
charge,  in  which  he  stated  that  in  recently  going  over  the 
contracts  of  claimant  he  had  found  the  said  supplemental 
contract  and  claimed  that  it  provided  for  payment  for  the 
cofferdam  "that  is  built  when  the  concrete  river  wall  is 
omitted,  at  $2.50  per  linear  foot.'9  He  requested  said  engi- 
neer to  make  estimates  to  cover  said  amount.  The  said  letter 
was  replied  to  by  the  engineer,  who  stated  that  said  claim  was 
erroneous,  and  that  the  agreement  to  pay  $2.50  per  linear  foot 
for  cofferdam  applied  to  about  400  feet  of  additional  coffer- 
dam referred  to  in  the  supplemental  contract,  and  that  pay- 
ment for  that  had  been  made  under  the  estimate  for  January, 
1904.  A  considerable  portion  of  the  rock  dam  or  dump  in 
which  the  cofferdam  in  question  was  left  was  completed 
several  months  before  any  demand  was  made  for  payment  for 
the  cofferdam.  The  cofferdam  in  question  was  constructed 
in  1904,  1905,  and  1906.  The  claim  for  payment  was  made 
before  the  work  was  completed. 

IV.  Some  time  after  the  expiration  of  the  contract  period 
for  the  construction  of  this  work,  while  it  was  carried  on  under 
extensions  of  time  granted  by  the  Chief  of  Engineers,  a  not 
unreasonable  number  of  inspectors  was  placed  on  the  work. 
Charges  for  their  services  were  made  and  deducted  from  the 
sums  allowed  the  claimant,  in  accordance  with  the  terms  of 
the  contract 
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Hay,  Judge,  delivered  the  opinion  of  the  court: 

This  is  a  suit  brought  by  the  Sheridan-Kirk  Contract  Co. 
against  the  United  States  for  the  sum  of  $8,576.50.  The 
plaintiff  bases  its  suit  upon  the  provisions  of  two  contracts. 
The  original  contract  was  entered  into  on  May  5,  1903,  and 
provided  for  building  a  section  of  the  Colbert  Shoals  Canal 
in  the  Tennessee  River.  The  second  contract  was  a  modifica- 
tion of  the  first  and  was  entered  into  by  the  parties  on  the 
14th  day  of  December,  1903.  Under  the  first  contract  the 
plaintiff  contracted  to  build  a  concrete  wall  on  the  edge  of 
the  river  parallel  with  the  south  bank  to  form  the  boundary 
of  a  canal  which  was  cut  in  the  river  and  bank.  Among  the 
specifications  attached  to  and  made  a  part  of  the  first  contract 
were  the  following: 

"  45.  Cofferdam. — Should  a  cofferdam  be  necessary  in  the 
construction  of  the  lock  or  other  work,  it  shall  be  built  and 
maintained  by  the  contractor  at  his  own  expense,  its  cost  be- 
ing included  in  his  bid  on  other  parts  of  the  work ;  it  may  be 
of  any  design  that  shall  be  approved  by  the  engineer. 

"46.  Removal  of  cofferdam. — When  the  necessity  for  the 
cofferdam  shall  have  ended,  the  contractor  will  be  required  to 
remove  at  his  own  expense  all  the  material  composing  it,  and 
to  leave  the  river  unobstructed  to  its  full  depth.  The  time 
and  manner  of  such  removal  and  the  place  of  deposit  of  all 
waste  material  shall  be  prescribed  by  the  engineer." 

After  the  work  had  commenced  and  the  contractor  had 
built  a  series  of  longitudinal  cofferdams,  the  Government 
proposed  to  the  contractor  to  modify  and  change  the  plan 
so  that  for  about  a  mile  from  the  head  of  the  canal  the  con- 
crete wall  should  be  abandoned.  This  new  plan  greatly  re- 
duced the  amount  of  concrete.  This  new  plan  was  contained 
in  a  proposition  in  writing  made  by  the  United  States  to 
the  contractor  and  among  other  things  therein  contained  was 
the  following: 

"The  excavation  of  that  portion  of  the  towhead  lying 
between  the  ends  of  the  cofferdams,  and  acting  itself  as  a 
coffer,  and  the  construction  of  a  cofferdam  of  similar  style, 
size,  and  strength  joining  these  two  ends,  a  length  of  approx- 
imately 400  feet,  together  with  the  excavation  of  all  the 
material  down  to  bedrock  on  a  space  20  feet  immediately 
outside  of  the  outer  line  of  this  closing  coffer.    The  longi- 
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tudinal  cofferdams,  except  that  portion  upstream  of  the 
upper  end  of  the  canal  wall  to  be  left  in  place  instead  of 
being  removed,  as  provided  for  in  paragraph  46  of  the  speci- 
fications. This  to  apply  not  only  to  the  cofferdams  of  the 
section  now  being  considered,  but  also  to  the  longitudinal 
cofferdams  clear  down  to  the  guard  lock.  *  *  *  The  cost 
of  building  and  filing  the  coffer  should  be  included  *n  the 
price  bid  per  linear  foot  of  coffer."    [Italics  ours.] 

This  proposition  was  made  to  the  plaintiff  by  the  defend- 
ant on  October  26, 1903.  On  November  3, 1903,  the  plaintiff 
replied  to  this  proposition  by  accepting  the  same  in  substance 
and  stating  : 

Xi  Cofferdam,  $2.50  per  linear  foot.  Type  to  be  built  the 
same  as  cofferdam  now  in  use." 

On  December  14, 1903,  the  supplemental  contract  was  exe- 
cuted ;  this  contract  embodied  the  propositions  above  recited 
and  its  terms  are  in  part  as  follows : 

"The  longitudinal  cofferdam,  where  the  concrete  wall  is 
omitted,  will  be  left  in  place.  The  portion  of  the  towhead 
lying  between  the  ends  of  the  present  cofferdam  and  acting 
as  a  coffer,  approximately  400  feet  long,  shall  be  removed 
and  a  coffer  built  of  similar  style,  size,  and  strength  to  that 
now  in  place." 

and  as  to  compensation  the  supplemental  contract  provides : 
"  Cofferdam,  two  dollars  and  fifty  cents  ($2.50)  per  lineal 
foot" 

The  plaintiff  claims  that  under  this  supplemental  contract 
of  December  14,  1903,  it  is  entitled  to  receive  payment  at 
the  rate  of  $2.50  per  lineal  foot  for  3,854  feet  of  longitudinal 
cofferdam  where  the  concrete  wall  was  omitted  and  which 
was  built  after  the  contract  of  December  14,  1903,  was  en- 
tered into.  In  other  words,  that  the  supplemental  and  not 
the  original  contract  governs  the  transactions  of  the  parties 
as  to  the  building  of  and  compensation  for  cofferdam  con- 
structed after  the  date  of  the  supplemental  contract. 

It  is  clear  that  under  the  original  contract  the  plaintiff 
was  not  bound  to  perform  the  work  by  building  cofferdams. 
It  was  optional  with  him  as  to  what  method  he  would  use. 
Under  the  supplemental  contract  he  was  compelled  to  build 
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cofferdams  and  to  build  them  in  a  specified  place.  Thus  a 
new  condition  was  created  and  a  new  contract  was  made 
between  the  parties.  Nor  does  the  supplemental  contract 
confine  the  compensation  to  be  paid  for  building  cofferdam 
to  any  specified  part  of  the  cofferdam  nor  to  any  separate 
or  distinct  cofferdam;  but  after  providing  for  the  building 
of  a  longitudinal  cofferdam  where  the  concrete  wall  is 
omitted,  and  another  cofferdam  approximately  400  feet  long 
of  similar  size,  and  so  forth,  the  contract  provides  compen- 
sation for  cofferdam  $2.50  per  linear  foot.  The  court  can 
not  put  words  in  the  contract  which  the  parties  to  it  have 
left  out.  If  it  was  intended,  that  compensation  should  only 
be  had  for  the  cofferdam  which  was  approximately  400  feet 
long  and  not  for  the  longitudinal  cofferdam,  it  would  seem 
that  the  parties  would  have  inserted  such  a  provision  in  the 
contract. 

The  matter  in  issue  is,  therefore,  what  part  of  the  coffer- 
dam is  ta  be  paid  for  by  the  defendant,  under  the  terms  of 
the  contract.  It  must  be  determined  by  a  sound  construction 
of  the  supplemental  contract.  It  is  evident  that  the  language 
of  the  contract  does  not  convey  a  very  clear  meaning  and  is, 
with  regard  to  this  matter,  ambiguous.  The  change  made 
by  the  supplemental  contract  departs  from  the  original  con- 
tract, and  that  change  was  made  at  the  request  of  the  engi- 
neer officer  of  the  Government.  It  was  therefore  for  the 
accommodation  of  the  defendant.  It  is  a  well-settled  prin- 
ciple that  where  a  contract  is  prepared  by  an  officer  of  the 
Government,  and  is  ambiguous  in  its  terms,  that  construction 
must  be  adopted  which  is  more  to  the  advantage  of  the 
claimant.  Otis  v.  United  States,  20  C.  Cls.,  315-327;  9 
Wall.,  407.  In  Edgar  <6  Thompson  Works  v.  United  States, 
34  C.  Cls.,  205-219,  the  court  says,  "  It  is  a  most  familiar 
principle  of  law  that  the  words  of  an  agreement  are  taken 
most  strongly  against  the  party  who  prepared  it,  and  if  any 
liberality  is  to  be  indulged  in  it  will  be  in  favor  of  the  party 
who  merely  signs  and  not  the  party  who  signs  and  prepares 
the  instrument  for  execution,"  citing  7  Wallace,  688,  and 
24  C.  Cls.,  387.  The  defendant  having  failed  to  make  the 
contract  clear,  and  there  being  ambiguity  and  uncertainty 
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as  to  the  meaning  of  the  contract  in  this  case,  it  must  be 
construed  in  favor  of  the  plaintiff. 

The  plaintiff,  in  making  answer  to  the  defendants'  pro- 
posal for  a  change  in  the  work,  distinctly  stated  that  it 
would  charge  $2.50  per  linear  foot  for  building  cofferdam. 

This  proposition  of  the  plaintiff  was  embodied  in  the  sup- 
plemental contract.  The  plaintiff  made  a  demand  for  pay- 
ment for  the  work  done  on  the  cofferdam.  In  view  of  the 
wording  of  the  contract  of  the  parties  and  all  of  the  sur- 
rounding circumstances,  the  court  can  not  do  otherwise  than 
come  to  the  conclusion  that  the  plaintiff  is  entitled  to  be  paid 
for  the  number  of  feet  of  cofferdam  built  after  the  supple- 
mental contract  was  entered  into. 

It  follows  that  the  plaintiff  is  entitled  to  a  judgment  for 
the  sum  of  $8,567.50 ;  and  it  is  so  ordered. 

Barney,  Judge,  and  Campbell,  Chief  Justice,  concur. 

Booth,  Judge,  did  not  participate  in  the  decision  of  this 
case. 

Downey,  Judge,  dissenting: 

After  a  very  careful  consideration  of  this  case  in  an  at- 
tempt to  reconcile  my  views  with  those  stated  I  find  that  I 
can  not  do  so  without  too  great  violence  to  my  own  convic- 
tions. I  am  persuaded  that  it  was  the  intention  of  the  par- 
ties, and  within  a  proper  construction  of  the  supplemental 
contract,  that  the  contractors  should  be  paid  only  for  the  427 
feet  of  cofferdam  constructed  across  the  towhead  and  not 
for  the  other  cofferdam  required  to  be  left  in  the  completed 
work. 

Under  the  original  contract  cofferdam,  if  necessary,  was 
to  be  built  by  the  contractor  at  his  own  expense,  its  cost  to 
be  included  in  the  prices  bid  on  other  parts  of  the  work. 
By  the  next  section  of  the  specifications,  made  a  part  of  the 
contract,  the  contractor  was  required  to  remove  the  coffer- 
dam at  his  own  expense.  It  is  not  necessary  that  I  should 
discuss  the  question  as  to  the  necessity  for  the  use  of  a  coffer- 
dam in  the  construction  of  the  work,  since  the  findings  very 
properly  state  that  "  a  cofferdam  was  necessary  for  the  com- 
pletion of  the  work  prescribed  by  the  original  and  supple- 
mental contracts."    It  follows,  therefore,  that  the  original 
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contract  in  effect  required  the  contractor  to  build  the  neces- 
sary cofferdam  at  his  own  expense,  including  his  compensa- 
tion therefor  in  his  prices  bid  on  other  parts  of  the  work, 
and  required  him  to  remove  it  at  his  own  expense. 

It  is  quite  apparent  that  the  required  removal  of  the  coffer- 
dam was  a  burden  on  the  contractor  rather  than  a  benefit. 
The  character  of  its  construction,  if  nothing  else,  would  in- 
dicate this.  That  there  would  be  large  quantities  of  waste 
material  to  be  disposed  of  in  connection  with  its  removal  is 
apparent  from  the  character  of  its  construction  and  is  also 
indicated  in  the  specifications.  The  salvage  in  materials 
must,  of  necessity,  have  been  small  and  no  doubt  less  than  the 
cost  of  removal.  Mr.  Sheridan,  in  his  testimony,  attempts 
to  show  that  materials  composing  the  cofferdam  would  have 
been  of  value  over  and  above  the  cost  of  removal,  but  a  care- 
ful examination  of  his  testimony  in  this  respect  must  lead 
to  the  conclusion  that  it  is  entitled  to  but  little,  if  any, 
weight,  and  he  finally,  contrary  to  this  contention,  specifi- 
cally admits  upon  cross-examination  that  it  would  have  been 
a  hardship  to  be  compelled  to  remove  it.  The  findings  cor- 
rectly state  that  "  the  contractor  never  removed  any  of  the 
longitudinal  cofferdam,'9  and  this  fact  must  be  taken  in  con- 
nection with  the  further  fact  that  there  were  portions  of  the 
cofferdam  which  they  were  not  required  by  the  supplemental 
contract  to  leave  in  place  and  which  they  might  have  re- 
moved had  they  seen  fit.  The  findings  also  show  that  prior 
to  the  execution  of  the  supplemental  contract  J t  had  been 
agreed  between  the  parties  that  the  contractor  might  allow 
the  cofferdam  to  remain.  After  that  agreement  and  before 
the  execution  of  the  supplemental  contract  the  contractors 
had  for  their  own  purposes  dumped  waste  rock  from  the 
excavation  against  the  cofferdam,  rendering  its  removal 
practically  impossible.  What  has  been  said  indicates  the 
conditions  existent  with  reference  to  the  cofferdam  under 
the  original  contract  and  up  to  the  time  of  the  execution  of 
the  supplemental  contract,  and  if  the  plaintiff  is  to  recover 
in  this  action  it  must  be  because  the  supplemental  contract 
changed  the  whole  situation  with  reference  to  cofferdam 
necessarily  to  be  built  by  the  contractors  for  their  own  pur- 
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poses  in  connection  with  the  construction  of  the  work  and  at 
theii;  own  expense. 

The  supplemental  contract  recites  "that  with  the  object 
of  securing  the  construction  of  about  1,500  feet  additional 
concrete  river  wall  downstream  to  the  lock  by  the  substitu- 
tion of  a  rock-fill  dam  with  rubble  masonry  toe  for  about 
5,500  feet  of  the  upper  end  of  said  wall,  the  following  changes 
shall  be  made  in  the  agreement  entered  into  by  said  parties 
of  the  first  and  second  parts  on  the  third  day  of  May,  1903, 
*  *  *  all  the  other  terms  and  conditions  of  which  agree- 
ment remain  unchanged."  Paragraph  1  then  prescribes  the 
river  wall  at  the  upper  end  to  be  omitted,  to  the  approximate 
length  of  5,500  feet,  with  a  reduction  in  the  amount  of  con- 
crete of  approximately  12,000  cubic  yards.  Paragraph  2 
provides  for  the  extension  of  the  concrete  river  wall  down- 
stream. Paragraph  3  prescribes  the  method  of  construction 
of  the  toe  wall  along  the  line  of  the  omitted  concrete  wall, 
and  paragraph  4  prescribes  the  method  of  construction  of 
the  rock  dam  where  the  concrete  wall  is  omitted. 

At  that  time  a  part  of  the  longitudinal  cofferdam  along  the 
portion  of  the  work  where,  under  the  original  contract,  the 
5,500  feet  of  concrete  wall  was  to  be  built  had  already  been 
constructed  under  the  provisions  of  the  original  contract  and 
for  the  contractor's  own  purposes,  and,  as  stated  above,  the 
contractors  had  dumped  waste  rock  against  a  part  of  it,  in- 
dicating even  then  not  only  that  it  was  the  intention  to  leave 
it,  but  that  it  was  to  the  advantage  of  the  contractors  to  be 
permitted  to  do  so;  and  this  rock  thus  dumped  finally  be- 
came a  part  of  the  rock  dam  or  dump  substituted  for  the 
concrete  river  wall  under  the  modified  plan  and  its  then 
existence  is  recognized  by  and  is  the  explanation  of  the  re- 
quirement in  paragraph  4  of  the  notice  to  contractors  for 
44  the  more  careful  construction  of  the  dump  of  waste  rock.91 
The  portion  of  the  cofferdam  already  constructed  was,  by 
the  supplemental  contract,  not  simply  permitted  to  remain 
in  place  at  the  option  of  the  contractor  as  had  already  been 
done,  but  was  required  to  be  left  in  place  in  the  completed 
work  and  this  cofferdam  built  before  the  execution  of  the  sup- 
plemental contract  and  against  which  waste  rock  had  been 
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dumped  and  that  built  after  the  execution  of  the  supple- 
mental contract,  all  built  primarily  for  the  same  purpose,  a 
necessary  means  to  the  construction  of  the  other  work,  there- 
after entered  alike  into  the  modified  construction,  although 
no  claim  is  made  for  the  cofferdam  already  constructed  when 
the  supplemental  contract  was  made.  Paragraph  5  of  the 
supplemental  contract  provided  that  "the  longitudinal  cof- 
ferdam, where  the  concrete  river  wall  is  omitted,  will  be  left 
in  place."  This  paragraph  also  provided  for  the  construction 
of  a  cofferdam  of  approximately  400  feet  in  length  and  of 
similar  style,  size,  and  strength  to  the  cofferdam  already  in 
place  across  the  towhead,  where  it  had  not  theretofore  been 
contemplated  that  any  cofferdam  would  be  required,  since 
the  towhead  itself  acted  as  a  cofferdam. 

Paragraph  6  provided  "  that  as  full  compensation  for  mak- 
ing said  changes  and  supplying  all  the  materials  and  labor 
necessary  for  doing  said  work,  the  said  Sheridan-Kirk  Con- 
tract Company  shall  be  paid  the  following  prices: 

"  Kock  excavation,  after  December  1,  1903,  where  the  ma- 
ternal excavated  is  used  as  described  in  paragraphs  1,  3,  and 
4,  to  form  a  rock  fill  dam  with  rubble  masonry  toe,  to  replace 
the  concrete  wall,  two  dollars  and  thirty-three  cents  ($2.33) 
per  cubic  yard. 

"  Cofferdam,  two  dollars  and  fifty  cents  ($2.50)  per  lineal 
foot. 

"All  other  rock  excavation  and  additional  earth  excava- 
tion and  concrete  will  be  paid  for  at  the  unit  prices  specified 
in  the  original  contract." 

It  should  be  noted  that  outside  of  the  question  of  payment 
for  longitudinal  cofferdam,  other  than  that  required  to  be 
built  across  the  towhead,  these  provisions  of  the  supple- 
mental contract  afforded  compensation  to  the  contractors  for 
any  loss  of  profits  accruing  to  them  by  reason  of  the  lessen- 
ing of  the  amount  of  concrete  river  wall  to  be  built  and  for 
any  other  expense  properly  to  be  incurred  by  them  in  connec- 
tion with  the  prosecution  of  the  work  under  the  supplemental 
contract  in  lieu  of  that  provided  for  in  the  original  contract. 
One  of  these  provisions  gave  to  the  contractors  $2.33  per 
cubic  yard  for  rock  excavation  as  against  a  price  of  $1.98 
provided  for  in  the  original  contract,  by  virtue  of  which  in- 
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crease  in  price  the  contractors  were  paid  $45,960.95.  This 
paragraph  of  the  supplemental  contract  also  permitted  the 
contractors  to  use  crusher  dust  instead  of  sand  in  all  concrete 
and  mortar,  a  concession  which,  under  the  conditions  exist- 
ing at  this  locality,  was  of  value  to  the  contractors.  These 
provisions  of  the  supplemental  contract  also  provided  pay- 
ment to  the  contractors,  at  least,  for  the  construction  of  the 
cofferdam  across  the  towhead  at  the  rate  of  $2.50  per  lineal 
foot.  The  question  is  whether  it  provided  that  the  contrac- 
tors should  be  paid  $2.50  per  foot  for  the  other  longitudinal 
cofferdam  necessary  for  their  own  purposes  under  both  the 
original  and  supplemental  contracts. 

It  is  to  be  borne  in  mind  that  the  supplemental  contract 
did  not  supersede  the  original  contract,  but  that  it  simply 
modified  it,  leaving  all  the  other  terms  and  conditions  of  the 
original  contract  unchanged,  and  it  follows,  necessarily,  that 
the  contract  for  consideration  in  determining  the  question  is 
not  alone  the  supplemental  contract,  but  it  is  both  contracts 
construed  together. 

It  is  found,  as  a  fact,  and  is  unquestionably  true,  that  the 
construction  of  a  cofferdam  was  necessary  for  the  comple- 
tion of  the  work  prescribed  by  the  supplemental  contract  as 
well  as  that  to  be  done  under  the  original  contract.  To  hold 
that  under  the  two  contracts,  construed  together,  the  United 
States  agreed  to  pay  the  contractors  $2.50  per  foot  for  lon- 
gitudinal cofferdam  necessarily  to  be  constructed  by  them 
for  their  own  purposes,  is  to  hold  that  the  United  States 
deliberately  abandoned  the  provision  of  the  original  con- 
tract expressly  requiring  the  contractor  to  construct  such 
cofferdam  at  his  own  expense  and  assumed,  with  no  apparent 
reason  therefor,  the  burden  of  paying  $2.50  per  foot  for 
that  cofferdam.  There  is  no  doubt  about  the  fact  that  a 
cofferdam  was  required  for  the  construction  of  one  class  of 
work  just  as  it  was  required  for  the  construction  of  the 
other  class  of  work,  and  there  is  no  possibility  of  doubt  about 
the  fact  that  when  this  supplemental  contract  was  made  it 
was  made  in  the  light  of  knowledge  upon  the  part  of  both 
parties  that  the  contractor  was  required,  for  his  own  pur- 
poses, to  build  this  cofferdam  as  a  necessary  prerequisite  to 
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the  construction  of  the  work  itself  and  to  build  it  at  his  own 
expense.  There  was  a  reason  for  the  provision  in  the  con- 
tract with  reference  to  the  payment  of  $2.50  per  foot  for 
cofferdam.  That  reason  is  found  in  the  fact  that  the  con- 
ditions were  changed  by  the  supplemental  contract  to  the 
extent  that  the  contractor  was  required  to  build  the  coffer- 
dam across  the  towhead  where  theretofore  he  had  not  been 
required  to  build  it  and  where  the  construction  of  the  work 
as  originally  provided  for  did  not  require  that  he  should 
have  a  cofferdam. 

The  supplemental  contract  changed  the  conditions  with 
reference  to  the  removal  of  the  cofferdam  after  the  comple- 
tion of  the  work,  and  required  that  the  cofferdam  should  be 
left  in  place.  It  is  false  logic  to  argue  that  because  the  sup- 
plemental contract  required  the  contractors  to  leave  the  lon- 
gitudinal cofferdam  in  the  completed  work,  the  supplemental 
contract  therefore  required  the  contractors  to  build  the  cof- 
ferdam, and  inferentially  provided  for  payment  therefor. 
The  requirement  as  to  the  building  of  the  longitudinal  cof- 
ferdam, otherwise  than  that  across  the  towhead,  is  found 
not  in  the  supplemental  contract,  but  in  the  necessities  of  the 
work  itself.  That  necessity  existed  under  the  original  con- 
tract and  it  continued  to  exist  under  the  supplemental  con- 
tract as  a  necessary  adjunct  to  the  construction  of  both 
classes  of  work,  and  it  is  the  necessities  of  the  case,  recog- 
nized at  the  time  by  both  parties,  which  required  the  con- 
struction of  this  longitudinal  cofferdam  and  not  the  supple- 
mental contract. 

The  removal  of  the  cofferdam  after  the  completion  of  the 
work,  I  submit,  was  a  burden  upon  the  contractor  and  not  a 
privilege.  The  specifications  themselves,  in  the  terms  used, 
indicate  that  it  was  a  requirement  as  against  the  contractor 
and  not  a  privilege  extended  to  him,  and  common  knowledge, 
with  reference  to  such  construction  as  that  described  in  the 
record  in  this  case,  is  thoroughly  satisfying  upon  the  propo- 
sition that  when  there  was  provision  in  the  supplemental 
contract  for  the  leaving  of  the  cofferdam  in  place  instead 
of  its  removal  it  was  a  provision  which  relieved  the  con- 
tractors from  an  otherwise  imposed  burden.  A  "  hardship," 
Mr.  Sheridan  says  he  would  have  regarded  it. 
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The  findings  state,  with  reference  to  this  cofferdam  re- 
quired to  be  left  in  the  work,  that  "  it  formed  a  component 
part  of  the  ultimate  structure  as  modified  by  the  supple- 
mental contract  of  December  14,  1903,  and  was  essential  to 
the  plan  of  the  work  as  modified  by  the  supplemental  con- 
tract." If  this  finding  means  simply  that  the  cofferdam  was 
an  essential  part  of  the  work  according  to  the  particular 
plan  adopted  for  the  construction  of  the  rock  dump  or  dam, 
it  is  correct,  since,  according  to  this  plan,  the  cofferdam 
remained  in  and  became  a  part  of  it ;  but  it  was  not  essen- 
tial in  the  sense  that  a  rock  dam  or  dump  could  not  be  built 
without  it  except  to  the  extent  that  the  contractors  could  not 
do  the  excavating  and  build  the  toe  wall  without  a  coffer- 
dam to  keep  the  water  out.  A  rock  dump  or  dam  could 
of  itself  be  built  without  a  cofferdam  in  it.  It  was  advan- 
tageous and  of  benefit  to  the  work,  as  provided  for  by  the 
supplemental  contract,  that  the  cofferdam  should  remain  in 
the  completed  work.  It  gave  it  additional  strength  and  sta- 
bility and,  in  a  sense,  when  left  therein,  it  became  a  com- 
ponent part  thereof,  but  it  was  not  a  necessary  or  an  abso- 
lutely essential  part  of  that  work,  except  in  the  sense  stated. 
But  however  beneficial  to  the  work,  and  therefore  to  the 
United  States,  this  cofferdam  left  in  the  work  became,  I 
submit  that  that  can  in  nowise  be  determinative  of  the  ques- 
tion. The  United  States  can  not  be  required  to  pay  for  the 
cofferdam  left  in  the  work  because  it  was  beneficial  to  the 
work,  and  hence  of  value  to  the  United  States.  If  it  is  to 
pay  for  it,  it  must  be  paid  for  because  the  contract  contem- 
plated that  it  should  be  paid  for.  That,  I  am  quite  sure,  was 
not  within  the  intention  of  the  parties  at  the  time  the  con- 
tract was  made,  and  is  not  within  the  reasonable  construc- 
tion of  the  two  contracts  taken  together. 

The  question  of  a  timely  demand  for  payment  for  the 
cofferdam  in  question  bears  upon  the  construction  the  parties 
themselves  put  on  the  supplemental  contract  at  the  time. 
The  contract  provided,  as  is  usual  in  such  cases,  for  payment 
on  monthly  estimates  of  the  amount  of  work  done  with  the 
usual  percentage  retained.  The  findings  show  that  request 
for  an  estimate  was  made  of  the  engineer  in  charge  in  1900. 
and  that  a  letter  was  written  in  February,  1907,  by  the 
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plaintiff's  secretary  stating  that  in  going  over  the  plaintiff's 
contracts  he  had  recently  found  a  supplemental  contract, 
and  claiming  that  it  provided  for  payment  at  $2.50  per  foot 
for  the  cofferdam  "  that  is  built  where  the  concrete  river  wall 
is  omitted  "  and  requesting  an  estimate.  I  am  of  the  opinion 
from  the  whole  record  in  this  case,  the  phraseology  of  this 
letter  in  particular,  and  Mr.  Sheridan's  testimony  as  to  the 
time  he  first  made  a  request  for  an  estimate  fixed  by  the 
proper  date  of  another  circumstance,  that  no  demand  was 
made  before  the  letter  referred  to  and  that  the  claiming  of 
compensation  for  the  cofferdam  in  question  was  an  after- 
thought, but  there  is  room  for  difference  of  opinion  as  to 
when  the  first  demand  was  made,  and  I  accept  the  finding 
in  this  respect  for  purposes  of  argument,  and  in  its  light 
must  still  entertain  the  opinion  that  the  demand,  whenever 
made,  was  an  afterthought. 

The  finding  shows  that  in  reply  to  the  demand  by  letter 
the  engineer  officer  in  charge  stated  that  the  provision  for 
payment  for  cofferdam  at  $2.50  per  foot  applied  only  to  the 
additional  cofferdam  referred  to  in  the  supplemental  con- 
tract, and  that  they  had  been  paid  for  that  in  the  estimate 
for  January,  1904,  a  fact  not  disputed.  The  supplemental 
contract  was  signed  December  14,  1903,  and  approved  De- 
cember 30, 1903.  The  427  feet  of  cofferdam  across  the  tow- 
head,  including  necessary  preliminary  excavation,  must  have 
been  built  in  January,  1904.  Assuming  that  the  demand 
made  in  1906  was  in  the  middle  of  the  year,  two  years  and  a 
half  elapsed  before  there  was  any  demand  for  payment  for 
any  of  the  other  cofferdam.  The  findings  show  that  the 
cofferdam  in  question  was  built  in  1904,  1905,  and  1906,  and 
that  a  considerable  portion  of  the  rock  dam  or  dump  in 
which  the  cofferdam  in  question  was  left  was  completed  sev- 
eral months  before  any  demand  was  made  for  payment  for 
cofferdam.  The  nature  of  the  work,  the  necessity  for  coffer- 
dam in  the  prosecution  of  the  work,  the  continued  progress 
of  the  work,  even  though  slow,  would  certainly  justify  the 
conclusion  that  much  cofferdam  was  built  long  before  1906. 

The  contractors  did  not  have  to  wait  until  they  had  com- 
pleted the  rock  dam  or  any  part  of  it  before  claiming  pay- 
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mcnt  for  the  cofferdam  if  they  were  entitled  to  it  The  rock 
da  in  consisted  of  cofferdam,  excavated  rock,  and  toe  wall. 
They  were  paid  for  the  rock,  not  in  and  as  a  part  of  the  dam, 
but  as  rock  excavation  at  the  increased  price  which  com- 
pensated them,  among  other  things,  for  putting  it  in  the 
dump  "  more  carefully."  The  toe  wall  was  paid  for  as  con- 
crete at  the  contract  price  per  yard.  The  cofferdam  must  be 
built  before  excavating  could  be  done  or  the  tow  wall  built. 
The  cofferdam,  if  to  be  paid  for,  was  to  be  estimated  for, 
under  the  contract,  each  month  as  built,  and  the  fact  that 
no  demand  for  such  an  estimate  was  made  for  two  years 
or  more,  or  even  for  "  several  months  "  after  the  completion 
of  a  part  of  the  rock  dam  can  indicate  only  that  the  con- 
tractors did  not  then  consider  that  they  were  entitled  to  any 
payment  therefor  and  justifies  the  conclusion  that  demand 
for  payment  was  an  afterthought 

As  further  throwing  some  light  upon  the  question,  al- 
though possibly  not  of  great  importance,  it  is  noted  that  in 
the  letter  written  by  Capt.  Barden  to  the  plaintiff  company, 
with  reference  to  the  contemplated  changes  in  the  plans  for 
this  work,  and  soliciting  proposal  with  reference  thereto, 
the  engineer  officer  indicates  that  he  would  like  to  have  "  a 
proposition  from  you  as  to  the  unit  prices  at  which  you 
would  be  willing  to  make  these  changes."  After  specifying 
the  changes  to  be  made,  he  says,  "The  longitudinal  coffer- 
dams, except  that  portion  upstream  of  the  upper  end  of  the 
canal  wall,  to  be  left  in  place,  instead  of  being  removed  as 
provided  for  in  par.  46  of  the  specifications."  Further  on 
he  states,  "All  the  earth  excavation  required  under  (5)  will 
be  paid  for  at  the  present  price  of  50  cents  per  cubic  yard  " 
(5)  provided  for  the  excavation  of  the  towhead.  Further, 
he  says,  "As  there  are  only  three  classifications  under  the 
existing  contract,  namely,  earth  excavation,  rock  excavation, 
and  concrete,  and  as  the  extra  earth  excavation  will  be  taken 
up  at  the  present  price,  it  will  therefore  be  necessary  to  alter 
only  the  price  of  rock  excavation."  He  concludes  by  saying, 
"  Your  proposal  should  cover,  then,  an  agreement  to  make 
the  changes  specified  above  at  a  certain  increased  price  for 
rock  excavation  if  (3)   (rubble  toe)  be  used,  and  another 
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price  for  rock  excavation  if  (4)  (concrete  toe)  be  placed; 
also  a  price  per  lineal  foot  for  the  cofferdam  " ;  and  in  con- 
nection with  the  proposal  as  to  the  cofferdam,  but  anterior 
to  the  last  above  quotation,  it  is  said,  "  The  cost  of  building 
and  filling  the  coffer  should  be  included  in  the  price  bid  per 
lineal  foot  of  coffer."  These  quotations  indicate  quite 
clearly,  it  seems  to  me,  the  respects  in  which  changes  as  to 
the  contractors'  compensation  were  contemplated,  and  to  my 
mind  it  is  somewhat  significant  that,  in  connection  with  a 
request  for  a  price  per  lineal  foot  for  cofferdam,  which  it 
seems  to  me  under  all  the  circumstances  was  meant  to  apply 
to  the  theretofore  uncontemplated  cofferdam  now  to  be  built 
across  the  towhead,  he  is  informed  that  the  cost  of  building 
and  filling  the  coffer  should  be  included  in  the  price  bid  per 
lineal  foot.  The  word  "filling,"  as  used,  could  not  with 
propriety  refer  to  anything  else  than  the  cofferdam  to  be 
built  across  the  towhead,  which  was  not  contemplated  by 
the  original  contract.  The  cofferdam  to  be  built  under  the 
original  contract,  and  also  under  the  supplemental  contract, 
for  the  contractors'  own  purposes  and  as  a  necessary  pre- 
requisite to  the  construction  of  the  work,  had  to  be  filled 
before  it  became  a  cofferdam.  The  mere  outside  framework 
could  serve  no  purpose  alone  and  the  filling  was  an  essential 
and  a  component  part  of  the  cofferdam  itself.  There  could 
have  been,  then,  no  propriety  whatever  in  specifying  that 
the  contractor  should  fill  a  cofferdam  which  he  was  required 
to  build  for  his  own  purposes  and  which  without  filling 
could  serve  no  good  purpose  whatever.  But  since  the  coffer- 
dam across  the  towhead  was  to  be  built  under  the  provisions 
of  the  supplemental  contract,  and  as  an  addition  to  the  ob- 
ligations imposed  upon  the  contractor  under  the  original 
contract,  it  was  perfectly  proper,  in  order  that  there  should 
be  no  misunderstanding  as  to  what  the  contractors  were  to 
do  with  reference  thereto,  that  they  should  be  notified  that 
their  bid  with  reference  to  that  cofferdam  should  include  the 
filling.  There  is  one  other  circumstance  in  this  connection. 
The  clause  referred  to  with  reference  to  the  filling  of  the 
cofferdam  is  disassociated  from  the  clause  directing  that  the 
bid  be  u  a  price  per  lineal  foot  for  cofferdam,"  but  it  is  asso- 
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ciated  with  and  immediately  follows  the  statement  with  ref- 
erence to  "  earth  excavation  required  under  (5),"  which  was 
clearly  the  excavation  of  the  towhead*  between  the  ends  of 
the  cofferdam,  and  the  cofferdam  which  was  required  to  be 
"  of  similar  size,  style,  and  strength "  was  undoubtedly  the 
cofferdam  to  be  built  across  the  towhead.  All  the  stipula- 
tions contained  in  this  letter  of  the  engineer  officer  which 
were  appropriate  were  carried  into  the  supplemental  con- 
tract in  many  instances  in  the  same  language  used  in  the 
letter,  and  when  the  contract  provided  that  the  contractors 
should  be  paid  certain  prices,  they  were  to  be  so  paid  "  as 
full  compensation  for  making  said  changes  and  supplying 
all  the  materials  and  labor  necessary  for  doing  said  work/' 
So  far  as  the  construction  of  cofferdam  was  concerned,  there 
was  no  change  in  the  requirements  of  the  contract  except  as 
to  the  cofferdam  to  be  constructed  across  the  towhead.  There 
was  a  change  as  to  the  final  disposition  of  the  other  longi- 
tudinal cofferdam,  but  the  requirement  as  to  its  construction 
remained  upon  the  same  basis  as  provided  in  the  original 
contract 

It  is  conceded  that  the  contractors  were  paid  the  contract 
price  for  the  427  feet  of  cofferdam  constructed  across  the 
towhead  and,  in  my  judgment,  they  are  not  entitled  to 
further  compensation  on  account  of  cofferdam. 


THE  OTOE  AND  MISSOURIA  TRIBES  OF  INDIANS 

v.  THE  UNITED  STATES. 

[No.  31003.    Decided  May  21,  1917.] 
On  Defendants'  Demurrer. 

Jurisdiction;  Indian  treaties  and  funds. — The  jurisdictional  act  of 
June  22,  1010,  36  Stat.,  580,  empowers  the  court  to  render 
judgment  in  favor  of  plaintiff?  for  any  sum  which  may  be 
due  them  under  existing  treaties  or  the  laws  of  Congress  or 
any  misappropriation  of  funds  belonging  to  them,  but  does 
not  comprehend  in  its  grant  of  jurisdiction  the  right  to  in- 
quire into  the  inequity  or  impropriety  of  any  of  these  treaties 
between  the  Indians  and  the  United  States  and  does  not 
authorize  the  court  to  relieve  plaintiffs  of  the  terms  of  said 
treaties. 
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Argument    for   the    Plaintiffs. 

The  Reporter's  statement  of  the  case: 

The  allegations  of  the  petition,  to  which  defendants  de- 
mur, will  be  found  fully  set  forth  in  the  opinion  of  the 
i  court. 

Mr.  George  M.  Anderson,  with  whom  was  Mr.  Assistant 
Attorney  General  Huston  Thompson,  for  the  demurrer. 

Mr.  C.  C.  Daniels  opposed. 

The  act  of  Congress  confers  jurisdiction  on  this  court  in 
language  plain  and  explicit,  and  means  just  what  it  says. 
*  It  is  obvious  that  Congress  intended  by  this  act  to  provide 

a  forum  in  which  plaintiffs  could  be  heard,  and  their  claims 
against  the  defendant  of  "  whatsoever  nature  "  examined  and 
adjudicated.  , 

It  is  difficult  to  conceive  how  it  would  be  possible  to  use 
language  which  would  make  plainer  the  jurisdiction  con- 
ferred. 

Without  an  act  by  Congress  conferring  jurisdiction  on 
this  court  or  some  other  tribunal,  plaintiffs  could  not  have 
brought  this  action.  Not  only  are  the  "wards  of  the  Na- 
tion" not  permitted  to  sue  the  sovereign,  but  neither  are 
any  of  its  citizens,  except  when  the  sovereign  expressly 
waives  the  immunity  of  sovereignty,  and,  by  act  of  Con- 
gress, provides  a  forum  in  which  the  claims  of  the  citizens 
and  "wards  of  the  Nation"  may  be  inquired  into  and  the 
justice  or  injustice  of  the  claims  ascertained. 

It  is  not  the  purpose  of  the  Nation  to  do  injustice.  Our 
Government  is  founded  on  equal  and  exact  justice,  and 
whenever  injustice  is  done  by  a  representative  of  the  Gov- 
ernment to  even  the  weakest  and  most  helpless,  to  that  ex- 
tent has  the  foundation  upon  which  the  Nation  rests  been 
assailed.  The  jurisdiction  conferred  on  this  court  to  hear 
and  determine  claims  against  the  Government,  and  the  fact 
that  its  work  is  largely  devoted  to  such  claims  as  are  involved 
in  this  action,  under  authority  of  similar  acts  of  Congress 
authorizing  the  bringing  of  actions  of  this  character,  refutes 
the  suggestion  that  it  is  the  policy  of  the  Government  to 
withhold  from  its  citizens  or  its  wards  full  inquiry  into 
"claims  of  whatsoever"  character  against  it. 
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"The  Court  of  Claims  shall  have  jurisdiction  of  'all 
claims  (except  pensions)  upon  any  contract,  expressed  or 
implied,  with  the  Government  of  the  United  States,  or  for 
damages  liquidated  or  unliquidated,  in  cases  not  sounding 
in  tort,  in  respect  of  which  claims  the  party  would  be  en- 
titled to  redress  against  the  United  States,  either  in  a  court 
of  law,  equity,  or  admiralty,  if  the  United  States  were  sue- 
able."'     U.  S.  Rev.  Stat.,  1916  (sec.  1136,  p.  1135). 

"The  court  was  established  to  relieve  Congress,  to  pro- 
tect the  Government  by  regular  investigation,  and  to  benefit 
claimants  by  affording  them  a  certain  mode  of  examining 
and  adjudicating  their  claims,  and  the  court  must  hear  and 
determine  claims  founded  on  any  law  of  Congress,  on  any 
regulation  of  an  executive  department,  or  on  any  contract, 
expressed  or  implied,  with  the  Government."  United  States 
v.  Klein,  13  Wall.,  128. 

When  this  court  has  ascertained  and  determined  what 
valid  claims  plaintiffs  have  against  the  defendant,  its  func- 
tion and  power  is  ended.  It  can  issue  no  execution  to  enforce 
the  payment  of  the  amount  so  ascertained.  Plaintiffs  must 
then  appeal  to  the  Sovereign  for  an  appropriation  to  pay 
the  claim  ascertained  by  the  court  to  be  due.  This  appeal 
must  be  made  to  the  legislative  department  of  the  Govern- 
ment. It  rests  with  the  legislative  branch  of  the  Govern- 
ment, and  if  Congress  refuses  to  appropriate  the  money  to 
pay  the  judicially  ascertained  claim  the  power  does  not  re- 
side in  any  court  to  enforce  the  payment  thereof,  and  there 
is  no  other  forum  in  which  the  plaintiffs  can  seek  redress. 

The  courts  have  uniformly  held  that  the  relationship  ex- 
isting between  the  United  States  and  the  various  Indian 
tribes  over  which  they  exercise  control  and  direction  is  anal- 
ogous to  that  of  guardian  and  ward.  United  States  v.  Ka- 
gama,  118  U.  S.,  375. 

"  The  Indians  *  are  in  a  state  of  tutelage ;  their  relations  to 
the  United  States  resemble  that  of  a  guardian  to  his  ward. 
They  look  to  our  Government  for  protection,  rely  upon  its 
kindness  and  its  power,  appeal  to  it  for  relief  to  their  wants, 
and  address  the  President  as  their  Great  Father.' "  Chero- 
kee Nation  v.  Georgia,  5  Pet,  1;  Worcester  v.  Georgia^  6 
Pet,  515. 

The  defendant  has  assumed  and  undertaken  to  manage, 
control,  and  administer  the  person,  property,  and  rights  of 
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the  Indians ;  restraining  and  restricting  them  from  the  inde- 
pendent management  and  control,  disposition  or  sale  of  their 
lands  or  other  property;  making  void  their  deeds  and  con- 
tracts ;  prohibiting  them  from  employing  counsel  to  represent 
them  and  protect  their  interests,  except  by  the  consent  and 
with  the  approval  of  a  department  of  the  defendant. 

It  is  inconceivable  that  these  restrictions  were  placed  on 
the  Indians  so  as  to  make  them  helpless,  while  their  lands 
and  other  property  may  be  taken  from  them  and  "  benevo- 
lently assimilated'"  by  citizens  of  the  defendant  who  have 
the  power  of  the  ballot  and  the  intelligence  and  superior  cul- 
ture of  Christian  civilization. 

Plaintiffs  contend  that  the  rules  of  equity  governing  trus- 
tee and  cestui  que  trust  and  guardian  and  ward  are  ap- 
plicable to  this  case,  and  that  the  court  will  apply  them; 
that  since  the  defendant  assumed  and  undertook  to  exercise 
the  authority  and  control  of  guardian  over  them  and  to 
manage  and  administer  their  property  as  trustee  for  their 
benefit,  defendant  is  chargeable  with  the  exercise  of  that  care 
and  diligence  which  an  ordinary  prudent  man  would  exer- 
cise in  the  management  of  his  own  affairs.  "  An  ordinarily 
prudent  man  "  would  secure  for  land  that  he  sold  the  "  rea- 
sonable market  value  "  thereof. 

The  defendant  is,  therefore,  chargeable  for  the  "  reasonable 
market  value  "  of  the  land  of  its  cestui  que  trust  at  the  time 
the  land  was  taken  over  and  title  secured  by  defendant  by 
means  of  the  various  treaties  cited  in  the  petition. 

The  lands  secured  by  the  defendant  from  the  plaintiffs  by 
treaty  were  taken  from  the  Indians  by  reason  of  the  power 
of  the  defendant  and  the  weakness  and  helplessness  of  the 
Indians.  There  was  no  "coming  together  of  two  minds." 
There  was  simply  the  terms  imposed  on  the  weak  by  the 
strong,  and  such  gifts  made  by  the  conquerer  to  the  con- 
quered as  the  conquerer  saw  fit  to  make. 

Bakney,  Judge,  delivered  the  opinion  of  the  court : 
This  case  comes  to  this  court  under  a  jurisdictional  act  of 
Congress  as  follows: 

"Jurisdiction  is  hereby  conferred  upon  said  Court  of 
Claims  to  hear  and  determine  all  claims  of  the  Otoe  and 
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Missouria  Indians  of  whatsoever  nature  which  either  or  both 
of  said  tribes  of  Indians  may  have  or  claim  to  have  against 
the  United  States,  with  the  right  of  appeal  to  the  Supreme 
Court  of  the  United  States  by  either  party,  for  the  deter- 
mination of  the  amount,  if  any,  due  either  of  said  tribes 
from  the  United  States  under  any  treaties  or  laws  of  Con- 
gress or  the  unexecuted  stipulations  of  any  treaties  or  for 
the  misappropriation  of  any  of  the  funds  of  either  of  said 
tribes  for  purposes  not  for  their  material  benefit  or  for  the 
failure  of  the  United  States  to  pay  either  of  said  tribes  any 
money  due." 

The  question  now  before  the  court  for  decision  arises  upon 
the  demurrer  of  the  defendants  to  the  plaintiffs'  petition. 
A  careful  examination  of  the  petition  discloses  the  fact  that 
it  contains  substantially  three  claims:  (1)  A  claim  that  the 
plaintiffs  have  been  defrauded,  or  perhaps  it  would  be  more 
nearly  correct  to  say  cheated,  by  the  defendants  in  the  mak- 
ing of  several  treaties;  that  is,  that  these  treaties  provided 
for  payment  to  the  plaintiffs  of  a  much  smaller  amount  than 
the  land  ceded  was  worth;  (2)  a  claim  that  an  agreement 
which  was  entered  into  between  the  plaintiffs  and  defend- 
ants and  ratified  by  act  of  Congress,  whereby  there  were  re- 
mitted to  delinquent  purchasers  certain  amounts  which  they 
had  contracted  to  pay  for  lands  obtained  from  the  plaintiffs 
by  cession  and  which  were  payable  to  the  plaintiffs  under 
treaties  made  with  them;  (3)  claim  that  the  plaintiffs  have 
never  been  paid  sums  which  were  agreed  to  be  paid  to  them 
by  the  terms  of  certain  treaties. 

It  seems  almost  unnecessary  to  say  that  the  jurisdictional 
act  gives  this  court  no  jurisdiction  to  grant  any  relief  under 
either  of  the  first  two  claims  enumerated.  That  act  gives  this 
court  jurisdiction  "  to  hear  and  determine  all  claims  of  the 
Otoe  and  Missouria  Indians  *  *  *  due  either  of  said 
tribes  from  the  United  States  under  any  treaties  or  laws  of 
Congress  or  unexecuted  stipulations  of  any  treaties  or  for 
the  misappropriation  of  any  funds  of  either  of  said  tribes  for 
purposes  not  for  their  material  benefit  or  for  the  failure  of 
the  United  States  to  pay  either  of  said  tribes  any  money  due." 

Epitomized,  said  act  gives  this  court  jurisdiction  to  give 
the  plaintiffs  judgment  for  any  sum  which  may  be  due  them 
or  either  of  them  under  existing  treaties  or  the  laws  of 
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Congress  or  any  misappropriation  of  funds  belonging  to 
them  or  either  of  them.  That  this  does  not  give  this  court 
jurisdiction  to  inquire  into  the  inequity  or  impropriety  of 
any  of  these  treaties  between  these  Indians  and  the  United 
States  is  so  obvious  as  to  hardly  need  citation  of  authorities. 
United  States  v.  Old  Settlers,  148  U.  S.,  427,  468;  United 
States  v.  Choctaw,  etc.,  Nations,  179  U.  S.,  494,  534. 

The  Old  Settlers  case,  supra,  was  before  this  court  (27  C. 
Cls.,  1)  under  a  special  jurisdictional  act  which  by  its  terms 
gave  a  broader  jurisdiction  to  this  court  than  the  one  in  the 
present  case.  The  Supreme  Court  in  referring  to  that  case 
in  its  opinion  in  the  Choctaw,  etc.,  case,  supra,  said : 

"  The  same  principle  was  announced  in  United  States  v. 
Old  Settlers,  148  U.  S.  427,  468.  That  suit  was  brought 
under  an  act  of  Congress  authorizing  the  Court  of  Claims  to 
pass  upon  a  claim  preferred  by  an  Indian  tribe,  the  intention 
of  Congress,  as  stated  in  the  act,  being  'to  allow  the  said 
Court  of  Claims  unrestricted  latitude  in  adjusting  and  de- 
termining the  said  claim,  so  that  the  rights,  legal  and  equit- 
able, both  of  the  United  States  and  of  said  Indians,  may 
be  fully  considered  and  determined.'  In  that  case  it  was 
sought  to  have  the  claimants  relieved  of  certain  provisions  of 
a  treaty,  because  of  fraud  and  duress  alleged  to  have  been 
practiced  by  the  United  States.  But  this  court  said : '  There 
is  nothing  in  the  jurisdictional  act  of  February  25,  1889,  in- 
consistent with  the  treaty  of  1846  (or  any  other),  and 
nothing  to  indicate  that  Congress  attempted  by  that  act  to 
authorize  the  courts  to  proceed  in  disregard  thereof.  Un- 
questionably a  treaty  may  be  modified  or  abrogated  by  an 
act  of  Congress,  but  the  power  to  make  and  unmake  is  essen- 
tially political  and  not  judicial,  and  the  presumption  is 
wholly  inadmissible  that  Congress  sought  in  this  instance  to 
submit  the  good  faith  of  its  own  action  or  the  action  of  the 
Government  to  judicial  decision,  by  authorizing  the  stipula- 
tions in  question  to  be  overthrown  upon  an  inquiry  oi  the 
character  suggested,  and  the  act  does  not  in  the  least  degree 
justify  any  such  inference.' " 

It  is  hardly  necessary  to  say  that  acts  of  Congress  regulat- 
ing the  relations  between  the  Government  and  Indian  tribes 
are  the  same  in  legal  effect  as  treaties,  and  this  would  make 
the  same  rule  applicable  to  the  second  claim  mentioned  as  to 
the  first 


430  December  Term,  1916-17.  [52C.<:is. 

Syllmbai. 

We  feel  constrained  to  say  that  the  last  claim  heretofore 
mentioned  is  somewhat  indefinitely  stated  but,  giving  this 
statement  a  liberal  construction,  it  appears  to  state  a  claim 
against  the  United  States  for  moneys  due  the  plaintiffs  under 
and  in  accordance  with  certain  treaties.  If  the  plaintiffs 
have  any  such  claims  this  court  is  very  plainly  given  juris- 
diction to  consider  them  under  the  jurisdictional  act. 

It  is  therefore  ordered  by  the  court  that  said  demurrer  be 
and  the  same  is  hereby  sustained  in  part  and  overruled  in 
part  and  an  order  to  that  effect  will  be  entered  herein. 

All  the  judges  concur. 


CARSTENS  PACKING  COMPANY  v.  THE  UNITED 

STATES. 

[No.  31549.     Decided  May  28,  1917.] 

On  the  Proof 8. 

Contract;  final  decision. — Plaintiff  enters  into  a  contract  with  the 
United  States  for  the  delivery  at  Puget  Sound  Navy  Yard 
of  165,000  pounds  of  meat,  more  or  less,  with  the  provision 
that  the  quantities  called  for  in  the  contract  were  only 
estimated  and  the  right  was  reserved  to  exact  more  than  the 
amount  at  the  contract  price,  or  to  accept  less  than  the  full 
amount,  as  the  needs  of  the  public  service  might  require. 
The  decision  of  the  Chief  of  the  Bureau  of  Supplies  and 
Accounts,  Navy  Department,  is  made  final  as  the  amount  of 
meats  to  be  furnished. 

Delivery;  quantities. — The  words  "more  or  less"  are  supplemented 
and  qualified  by  the  provision  that  the  quantities  are  esti- 
mated and  the  reservation  of  the  right  to  require  more  or 
accept  less,  as  the  needs  of  the  public  service  may  require, 
and  the  contract  requirements  are  therefore  governed  by  this 
stipulation. 

Recovery;  bad  faith, — A  contractor  can  not  recover  for  pecuniary 
losses  suffered  in  the  performance  of  a  contract  where  the 
defendants  are  in  no  wise  responsible,  and  the  court  can  not 
go  back  of  the  judgment  of  the  Chief  of  the  Bureau  of  Sup- 
plies and  Accounts  and  reverse  his  action  unless  there  is 
allegation  and  proof  of  bad  faith,  or  mistake  or  negligence 
so  great  as  to  justify  an  inference  of  bad  faith* 
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The  Reporter's  statement  of  the  case : 

The  following  are  the  facts  of  the  case  as  found  by  the 
court: 

I.  On  June  29,  1907,  a  written  contract  was  entered  into 
between  the  claimant,  Carstens  Packing  Company,  a  cor- 
poration organized  and  existing  under  the  laws  of  the  State 
of  Washington,  and  the  United  States,  a  copy  of  which  con- 
tract is  attached  to  the  petition  herein.  Under  this  contract 
the  claimant  agreed  to  furnish  certain  meats  to  the  navy 
yard  at  Puget  Sound,  or  to  vessels  at  said  navy  yard.  The 
quantity  of  meat  agreed  to  be  furnished  was  165,000  pounds, 
more  or  less,  with  the  provision  that  the  quantities  called 
for  in  the  contract  were  only  estimated  and  the  right  was 
reserved  to  exact  more  than  the  amount  at  the  contract  price, 
or  to  accept  less  than  the  full  amount,  as  the  needs  of  the 
public  service  might  require. 

II.  On  or  about  August  27,  1907,  about  two  months  after 
claimant's  contract  was  entered  into,  the  United  States  naval 
authorities,  by  direction  of  the  President,  determined  to  send 
the  Atlantic  Fleet  around  the  world,  to  go  by  way  of  the 
Pacific  coast.  Twelve  vessels  of  this  fleet  visited  Puget 
Sound,  and  nine  of  said  vessels  were  furnished  meats  by  the 
claimant.  Some  months  before  these  vessels  arrived  at  the 
Puget  Sound  Navy  Yard  the  Bureau  of  Supplies  and  Ac- 
counts of  the  Navy  Department  notified  the  claimant  to  ad- 
vise the  bureau  as  to  its  facilities  to  make  deliveries  of  meats 
to  vessels  touching  at  the  navy  yard,  Puget  Sound ;  and  noti- 
fying the  claimant  that  it  would  be  expected  to  supply  meats 
to  these  vessels  under  the  terms  of  its  contract.  The  claimant 
refused  to  supply  vessels  of  the  Atlantic  Fleet  with  meats. 
The  Bureau  of  Supplies  and  Accounts,  with  the  chief  of 
which  the  claimant  had  made  its  contract,  notified  the  claim- 
ant that  the  general  storekeeper  at  the  navy  yard,  Puget 
Sound,  had  been  directed,  in  the  event  of  claimant  refusing 
to  furnish  the  meats,  to  purchase  the  same  on  claimant's  ac- 
count; whereupon  claimant  withdrew  its  refusal  to  furnish 
the  meats  to  said  vessels,  and  did  furnish  under  protest  to 
said  vessels  200,983  pounds  of  meats,  for  which  it  was  paid 
by  the  Government  contract  prices. 
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The  claimant  also  furnished  to  other  vessels  of  the  Navy 
At  the  navy  yard,  Puget  Sound,  about  700,000  pounds  of 
meats. 

III.  The  market  price  paid  by  the  claimant  for  the  meats 
furnished  by  it  to  the  nine  vessels  of  the  Atlantic  Fleet  was 
$21,767.80.  The  contract  price  which  was  paid  by  the  Gov- 
ernment to  the  claimant  for  these  meats  was  $17,531.71. 

IV.  At  the  time  claimant  entered  into  this  contract  with 
the  United  States,  the  United  States  Navy  was  divided  into 
three  fleets,  known  as  the  Atlantic  Fleet,  the  Pacific  Fleet, 
and  the  Asiatic  Fleet,  and  at  no  time  had  the  Atlantic  Fleet 
visited  the  Pacific  coast  of  the  United  States. 

Mr.  Bynum  E.  Hinton  for  the  plaintiff.  Mr.  John  L.  Har- 
grove was  on  the  briefs. 

Mr.  William  F.  Norris,  with  whom  was  Mr.  Assistant  At- 
torney General  Huston  Thompson  for  the  defendants. 

Hay,  Judge,  delivered  the  opinion  of  the  court : 
On  June  29,  1907,  the  claimant  and  the  United  States 
entered  into  a  written  contract,  whereby,  among  other  things, 
it  was  agreed  that  certain  meats  were  to  be  delivered  "  in  any 
desired  quantities'*  at  the  navy  yard,  Pugent  Sound,  or  to 
vessels  at  the  navy  yard,  as  may  be  required  from  day  to  day 
during  the  fiscal  year  ended  June  30, 1908,  by  pay  officers  of 
the  various  vessels.  The  amount  of  meat  was  to  be  165,000 
pounds,  more  or  less. 
The  specifications  provided  as  follows: 

"The  quantities  called  for  above  are  only  estimated,  and 
the  right  is  reserved  to  exact  more  than  the  amount  01  any 
article  included  in  the  above  class  at  the  contract  price,  or  to 
accept  less  than  the  full  amount  thereof,  as  the  needs  of  the 
public  service  may  require." 

The  contract  also  contained  this  provision : 

"It  is  hereby  mutually  and  expressly  covenanted  and 
agreed  by  and  between  the  parties  hereto,  that  the  article  or 
articles  to  be  furnished  or  services  to  be  performed  under 
this  contract  shall  conform  in  all  respects  to  the  requirements 
of  the  specifications  hereunto  annexed,  which  specifications, 
the '  conditions,'  and  the  '  instructions  to  bidders,'  printed  on 
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the  proposal  of  the  party  of  the  first  part,  shall  be  deemed 
and  taken  as  forming  a  part  of  this  contract  with  like  opera- 
tion and  effect  as  if  the  same  were  incorporated  herein. 

The  contract  was  signed  on  behalf  of  the  United  States  by 
the  Chief  of  the  Bureau  of  Supplies  and  Accounts  of  the 
Navy  Department.  In  August,  1907,  the  Navy  Department, 
by  order  of  the  President,  determined  to  send  the  Atlantic 
Fleet  around  the  world.  On  January  8, 1908,  the  Bureau  of 
Supplies  and  Accounts  of  the  Navy  Department  advised  the 
claimant  that  some  of  the  vessels  of  the  Atlantic  Fleet  would 
dock  at  the  navy  yard,  Puget  Sound,  and  requested  that  the 
claimant  advise  the  bureau  of  the  method  it  would  adopt  in 
supplying  these  vessels  with  meats,  and  calling  the  attention 
of  the  claimant  to  the  terms  of  its  contract,  which  provided 
for  deliveries  to  be  made  "  at  the  navy  yard,  Puget  Sound." 
The  claimant  refused  to  supply  ships  of  the  Atlantic  Squad- 
ron under  their  contract.  The  Bureau  of  Supplies  and  Ac- 
counts thereupon  notified  the  claimant  that  the  general  store- 
keeper had  been  directed  to  purchase  on  claimant's  account. 
Whereupon  the  claimant  furnished  the  meats  to  the  ships  of 
the  Atlantic  Fleet  which  docked  at  the  navy  yard,  Puget 
Sound,  under  protest,  and  was  paid  for  said  meats  at  the  con- 
tract rates.  Twelve  vessels  of  the  Atlantic  Fleet  docked  at 
the  navy  yard,  Puget  Sound ;  of  these  the  plaintiff  supplied 
nine  with  meats.  The  claimant  furnished  the  vessels  of  the 
Atlantic  Fleet  200,983  pounds  of  meat,  which  cost  it 
$21,767.80,  and  received  for  the  same  the  contract  price, 
which  was  $17,531.71.  It  also  appears  that  the  claimant  fur- 
nished, under  its  contract,  about  700,000  pounds  of  meats  to 
other  vessels  of  the  Navy  and  to  the  navy  yard. 

It  is  now  insisted  upon  by  the  plaintiff  that  its  contract 
only  required  it  to  furnish  meats  to  the  vessels  of  the  Pacific 
Fleet  which  might  dock  at  the  navy  yard,  Puget  Sound,  dur- 
ing the  fiscal  year,  and  that  it  could  not  be  required  to  fur- 
nish meats  at  contract  rates  to  the  vessels  of  the  Atlantic 
Fleet  which  docked  at  the  navy  yard,  Puget  Sound,  and  that 
it  is  entitled  to  recover  from  the  Government  the  market 
price  of  all  meats  furnished  by  it  to  the  vessels  of  the  Atlantic 
Fleet,  less  the  amount  heretofore  paid,  based  on  the  contract 
price. 
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The  contract  entered  into  by  the  plaintiff  nowhere  men- 
tions vessels  of  the  Pacific  Fleet,  nor  does  it  appear  from  the 
evidence  that  there  was  ever  any  understanding  that  con- 
tractors, when  making  contracts  for  the  furnishing  of  naval 
supplies,  could  only  be  required  to  furnish  them  to  the  ves- 
sels of  certain  fleets.  The  plaintiff  in  this  case,  for  the  pur- 
poses of  its  case,  chooses  to  assume  that  its  contract  applies 
only  to  the  vessels  of  the  Pacific  Fleet  It  will  not  be  denied 
that  if,  during  the  fiscal  year  for  which  the  plaintiff's  con- 
tract ran,  twelve  or  twenty  vessels  had  been  added  to  the 
Pacific  Fleet  it  would  have  been  bound  under  its  contract  to 
supply  them  with  meats  if  they  had  docked  at  the  navy  yard, 
Puget  Sound.  This  being  so,  the  plaintiff's  contention  that  it 
was  called  upon  to  furnish  an  unreasonable  quantity  of  meat 
falls  to  the  ground,  especially  when  it  appears  from  the 
record  that  it  furnished  to  the  navy  yard,  Puget  Sound, 
about  400,000  pounds  more  of  meats  than  the  quantity  men- 
tioned in  the  contract 

The  amounts  of  meat  to  be  furnished  by  the  contractor 
depended  upon  the  determination  of  the  Chief  of  the  Bureau 
of  Supplies  and  Accounts  of  the  Navy  Department.  His 
decision  as  to  the  amount  of  meats  to  be  furnished  was  final ; 
the  contract  expressly  so  provides ;  and  unless  the  contractor 
had  been  required  to  furnish  a  totally  unreasonable  amount, 
or  unless  bad  faith  was  shown,  the  contractor  can  not  com- 
plain. This  is  the  principle  laid  down  in  Brawley  v.  United 
States,  96  U.  S.,  168,  172,  where  the  meaning  of  the  words 
"  more  or  less  "  is  discussed,  and  where  it  is  stated : 

"If,  however,  the  qualifying  words  are  supplemented  by 
other  stipulations  or  conditions  which  give  them  a  broader 
scope  or  a  more  extensive  significancy,  then  the  contract  is  to 
be  governed  by  such  added  stipulations  or  conditions.  As, 
if  it  be  agreed  to  furnish  so  many  bushels  of  wheat,  more  or 
less,  according  to  what  the  party  receiving  it  shall  require 
for  the  use  of  his  mill,  then  the  contract  is  not  governed  by 
the  quantity  named,  nor  by  that  quantity  with  slight  and 
unimportant  variations,  but  by  what  the  receiving  party 
shall  require  for  the  use  of  his  mill ;  and  the  variation  from 
the  quantity  named  will  depend  upon  his  discretion  and  re- 
quirements so  long  as  he  acts  in  good  faith." 
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In  this  case  the  words  "  more  or  less  "  are  supplemented  by 
the  stipulation  above  set  out,  to  wit:  "The  quantities  called 
for  above  are  estimated,  and  the  right  is  reserved  to  exact 
more  than  the  amount  of  any  article  included  in  the  above 
class  at  the  contract  price,  or  to  accept  less  than  the  full 
amount  thereof,  as  the  needs  of  the  public  service  may  re- 
quire." This  stipulation  gives  the  qualifying  words  a 
broader  scope,  and  the  contract  must  be  governed  by  this 
stipulation.  The  contract  lodged  in  the  Chief  of  the  Bureau 
of  Supplies  and  Accounts  the  right  to  fix  the  quantities  of 
meat  which  the  contractor  had  to  furnish  for  the  require- 
ments of  the  public  service.  It  is  not  competent  for  this 
court  to  go  back  of  the  judgment  of  the  Chief  of  the  Bureau 
of  Supplies  and  Accounts  and  to  reverse  his  action  unless 
there  "is  allegation  and  proof  of  bad  faith,  or  of  mistake  or 
negligence  so  great,  so  gross,  as  to  justify  an  inference  of 
bad  faith.  United  States  v.  Oleason,  175  U.  S.,  588,  607; 
see  also  Kihlberg  v.  United  States,  97  U.  S.,  398.  In  this 
case  it  is  not  suggested  that  there  was  any  bad  faith  on  the 
part  of  the  officer. 

In  effect,  the  plaintiff  in  this  case  is  asking  that  he  be 
allowed  not  to  perform  his  contract  on  the  ground  that  he 
lost  money  by  the  transaction.  The  plaintiff  does  not  con- 
tend that  its  contract  was  impossible  of  performance  by 
reason  of  the  act  of  God,  or  that  it  was  rendered  impossible 
by  law,  or  by  the  acts  of  the  public  enemy,  or  that  it  was 
rendered  impossible  of  performance  by  the  conduct  of  the 
Government.  The  contractor  can  not  be  heard  to  urge  that 
the  pecuniary  result  which  the  contract  has  produced  has 
not  come-  up  to  its  expectations.  Simpson  v.  United  States, 
172  U.  S.,  372,  379.  After  the  contract  was  made  the  price 
of  meats  went  up,  and  now  the  contractor  seeks  the  aid  of 
this  court  to  enable  it  to  recoup  its  pecuniary  losses,  losses 
for  which  the  defendants  are  in  no  wise  responsible.  Had 
the  price  of  meat  gone  down  instead  of  up,  and  had  the 
defendants  refused  to  take  their  supplies  of  meat  from  the 
contractor,  and  had  bought  their  meats  in  the  open  market, 
and  thus  breached  the  contract,  is  there  any  doubt  that  the 
contractor  would  have  ^and  could  have  successfully  main- 
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tained  a  suit  against  the  defendants  for  whatever  amount  it 
would  have  lost  by  the  failure  of  the  defendants  to  fulfill 
their  contract? 

For  the  foregoing  reasons  the  petition  of  the  plaintiff  must 
be  dismissed,  and  it  is  so  ordered;  and  judgment  is  rendered 
in  favor  of  the  United  States  against  the  claimant  for  the  cost 
of  printing  the  record  in  this  case  in  the  sum  of  $189.81,  to 
be  collected  by  the  clerk  as  provided  by  law. 

Downey,  Judge,  Baeney,  Judge,  and  Campbell,  Chief 
Justice,  concur. 

Booth,  Judge,  took  no  part  in  the  decision  of  this  case. 


D.  PAUL  MUSSELMAN  v.  THE  UNITED  STATES. 

[No.  83109.    Decided  May  28,  1917.] 

On  the  Proof*. 

Lease;  rent. — Plaintiff  became  the  owner  of  certain  premises  by 
reason  of  a  foreclosure  sale,  the  same  haying  been  leased  to 
the  United  States  as  a  post-office  building  at  a  specified 
annual  rental  payable  quarterly.  When  the  next  Installment 
of  rent  became  due  the  defendants,  over  plaintiff's  protest, 
apportioned  the  rent  between  the  original  lessor  and  the 
plaintiff.  Suit  is  Instituted  for  the  recovery  of  the  balance 
of  said  quarterly  installment  paid  to  the  original  owner  of 
the  property. 

Same. — The  common-law  rule  is  that  rent  is  not  apportionable  and 
does  not  accrue  from  day  to  day,  and  rent  not  yet  due  not 
being  a  chose  in  action,  the  landlord  by  conveying  the 
premises  can  not  recover  the  rent  to  which  otherwise  he 
would  be  entitled. 

Landlord  and  tenant;  assignment  of  lease. — The  defendants  having 
recognized  the  relation  of  landlord  and  tenant  between  them 
and  the  plaintiff,  they  can  not  now  assert  the  defense  that 
the  lease  in  suit  was  not  assignable  under  section  8737, 
Revised  Statutes. 

The  Reporter's  statement  of  the  case: 

Mr.  H.  Ralph  Burton  for  the  plaintiff.    McLanahan  <& 
Burton  were  on  the  briefs. 

Mr.  W.  D.  Eakin,  with  whom  was  Mr.  Assistant  Attorney 
Oeneral  Huston  Thompson,  for  the  defendants. 
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The  New  Jersey  law  does  not  govern  in  this  case,  because 
it  is  in  conflict  with  section  8737,  Revised  Statutes,  which 
annuls  a  contract  with  the  United  States  upon  the  assign- 
ment of  it ;  that  rente  reserved  by  a  lease  subsequent  to  a 
mortgage,  not  being  in  existence  at  the  time  of  the  mortgage, 
are  not  conveyed  by  foreclosure  of  it;  that  these  rents  were 
not  transferred  by  the  sheriff's  deed,  because  they  had  pre- 
viously accrued,  and  accrued  rents  are  not  part  of  the  rever- 
sion. McCulloch  v.  Maryland,  4  Wheat.,  316,  404 ;  Wheeler 
v.  United  States,  5  C.  Cls.,  504 ;  St.  Paul  <b  Duluth  R.  B.  v. 
United  States,  112  XL  S.,  733. 

The  lease  form  says  "  no  rent  shall  be  payable  or  claimable 
after  such  destruction  or  termination."  After  such  termina- 
tion rent  shall  be  paid  for  the  fraction  of  a  quarter,  as  was  in 
fact  done  in  the  present  case.  This  does  not  leave  the  rent 
subject  to  the  common-law  rule  against  apportionment. 

The  subsequent  recognition  of  plaintiff  as  landlord  did  not 
make  him  a  party  to  the  original  contract.  His  property 
might  have  been  used  for  a  post  office  without  any  previous 
contract.  Such  use  raises  only  an  implied  contract  and  only 
for  the  period  in  use.  This  doctrine  is  succinctly  stated  in 
Castleman  v.  Belt,  41  Ky.,  157, 161. 

In  Souders  v.  Vansickle  and  Garrison,  8  N.  J.  L.,  313,  816, 
the  court  said: 

"Where  the  lease  is  subsequent  to  the  date  of  the  mort- 
gage, a  mortgagee  can  neither  distrain  nor  bring  an  action  for 
rent  against  the  tenant,  there  being  no  privity  of  contract  or 
estate  between  him  and  such  tenant,  without  which  there  can 
be  no  distress  nor  action  for  rent." 

Poole  v.  Enffelke,  61  N.  J.  L.,  124,  is  a  New  Jersey  deci- 
sion in  which  the  recovery  for  use  and  occupation  was  limited 
to  the  actual  period  of  occupation  and  rent  was  apportioned 
for  a  fraction  of  a  month. 

Barney,  Judge,  reviewing  the  facts  found  to  be  established,, 
delivered  the  opinion  of  the  court : 

This  suit  arises  upon  a  lease  to  the  defendants  of  certain 
premises  in  Cape  May,  N.  J.,  for  use  as  a  post  office  for  the 
yearly  rent  of  $1,120  and  payable  quarterly  upon  the  first 
days  of  April,  July,  October,  and  January  of  each  year.    At 
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the  time  of  the  execution  of  the  lease  in  question  and  the  en- 
try of  the  defendants,  there  was  a  subsisting  mortgage  upon 
the  premises  which  was  foreclosed  before  the  expiration  of 
the  term  of  the  lease,  and  the  plaintiff  received  a  deed  and 
became  the  owner  of  said  premises  under  a  foreclosure  sale 
in  said  foreclosure  proceedings.  The  plaintiff  received  his 
deed  November  23,  1912  (of  which  the  defendants  had  no- 
tice), and  after  October  26,  1912,  paid  for  the  heat,  light, 
and  other  service  provided  by  the  terms  of  said  lease  to  be 
paid  by  the  lessor.  He  also  gave  notice  to  the  defendants 
of  the  conveyance  to  him  of  said  premises,  and  demanded 
that  the  rent  to  become  due  under  the  terms  of  said  lease  for 
the  quarter  ending  December  31, 1912,  be  paid  to  him. 

Shortly  after  the  1st  day  of  January,  1913,  when  the  rent 
for  the  last  quarter  for  the  year  1912  became  due  (said  Bam- 
brick  having  in  the  meantime  died),  the  defendants,  over  the 
protest  of  the  plaintiff,  apportioned  the  rent  then  due  be- 
tween the  estate  of  said  Bambrick  and  the  plaintiff  by  paying 
to  said  estate  the  rent  for  said  premises  from  October  1  to 
November  23,  and  the  balance  due  for  said  term  to  the  plain- 
tiff. This  suit  is  now  brought  by  the  plaintiff  to  recover  the 
sum  so  paid  to  the  estate  of  said  Bambrick. 

The  common  law  rule  that  in  a  case  like  the  one  under  con- 
sideration apportionment  of  rent  is  not  allowable  is  so  well 
settled  as  to  hardly  need  the  citation  of  authority.  This  rule 
is  stated  in  Tiffany  on  Landlord  and  Tenant  as  follows : 

"  Kent  is  not,  at  common  law,  regarded  as  accruing  from 
day  to  day,  as  interest  does,  but  it  is  only  upon  the  day  fixed 
for  payment  that  any  part  of  it  becomes  due.  The  result  of 
this  principle  is  that  ordinarily  the  person  who  is  on  that  day 
the  owner  of  the  reversion  is  entitled  to  the  entire  installment 
of  rent  due  on  that  day,  though  he  may  have  been  the  owner 
of  the  reversion  or  rent  but  a  part  of  the  time  which  has 
elapsed  since  the  last  rent  day.  Conversely,  one  who  has 
been  the  owner  of  the  reversion  or  rent  during  a  part  of  that 
period  can  claim  no  portion  of  the  installment  unless  he  is 
such  owner  at  the  time  at  which  the  installment  is  payable 
by  the  terms  of  the  lease.  The  general  rule  in  this  regard  is 
ordinarily  expressed  by  saying  that  rent  can  not  be  appor- 
tioned as  to  time." 

It  is  also  well  settled  that  rent  does  not  accrue  from  day 
to  day  during  the  term  of  the  lease,  but  only  accrues  at  the 
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time  it  becomes  due  under  the  terms  of  the  lease ;  hence  the 
rent  in  question  in  this  case  accrued  January  1, 1913.  Wood, 
Landlord  <fc  Tenant,  sec  450 ;  1  Tiffany,  Landlord  &  Tenant, 
sec.  172. 

Kent  not  yet  due  is  not  a  chose  in  action.  It  is  a  part  of 
the  realty  and  passes  as  such  with  the  estate.  Van  Wicklen 
v.  Paulson,  14  Barb.,  654.  The  general  rule  is  that  the  rent 
for  a  period  of  time  is  an  indivisible  item,  and  if  the  lessor  or 
landlord  conveys  the  premises  before  the  rent  accrues  he  can 
not  recover  what  otherwise  he  would  be  entitled  to.  This 
rule  applies  although  there  has  been  no  eviction  by  the  holder 
of  i  be  new  title,  or  attornment  to  him.  Hammond  v.  Thomp- 
son, 168  Mass.,  531.  It  is  an  elementary  principle  of  law 
that  rent  follows  the  reversion.  The  rent  may  be  granted 
away,  reserving  the  reversion ;  but,  by  a  general  grant  of  re- 
version, the  rent  passes  as  an  incident  to  it.  Abbott  v.  Han- 
son, 24  N.  J.  L.,  493. 

The  same  rule  prevails  where  the  grantee  of  the  reversion 
gets  his  title  by  sale  under  foreclosure  proceedings  of  a  mort- 
gage existing  at  the  time  the  lease  was  executed.  Duff  v. 
Wilson,  69  Pa.  St.,  316.  In  the  case  cited  the  court  said: 
"  The  purchaser  at  the  sheriff's  sale  might  have  affirmed  the 
lease  and  required  the  rent  to  be  paid  to  him  as  assignee  of 
the  reversion."  Id.,  318.  When  the  plaintiff  received  the 
deed  on  the  foreclosure  sale  the  defendants  were  liable  to  be 
evicted  and,  by  operation  of  law,  there  was  a  breach  of  the 
contract  of  lease  on  the  part  of  the  lessor.  If  the  defendants 
had  been  evicted  they  would  have  been  liable  to  no  one  for 
the  rent  to  that  date  for  the  then  pending  quarter.  They 
were  not  evicted,  however,  but  were  allowed  by  the  plaintiff 
to  continue  in  possession  of  the  premises  under  the  lease  and 
chose  to  do  so,  thus  creating  the  relation  of  landlord  and 
tenant,  with  all  of  its  incidents  and  obligations.  Gartride  v. 
Outley,  58  111.,  210,  214.  In  fact,  the  plaintiff,  as  purchaser 
of  the  premises  in  question,  on  foreclosure  of  the  mortgage 
given  by  Bambrick,  the  lessor,  obtained  his  title  indirectly 
through  him. 

The  defendants  also  make  the  point  that  the  lease  in  this 
suit  was  not  assignable  under  section  3737,  Revised  Statutes. 
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This  point  §g£2Bg.to  have  been  decided  adversely  to  the  de- 
fendants in  the  case  of  FreedmarCs  Saving  &  Trust  Co.  v. 
Shepherd,  127  U.  S.,  494.  We  might  also  add  that  we  do 
not  see  how  the  defendants  can  be  allowed  to  make  this  point 
after  recognizing,  as  they  have  in  this  case,  the  relation  of 
landlord  and  tenant  between  them  and  the  plaintiff. 

It  follows  from  the  foregoing  that  the  plaintiff  should 
have  judgment  for  the  sum  of  $161.40,  and  it  is  so  ordered. 

Hay,  Judge;  Downet,  Judge,  and  Campbell,  Chief  Jus- 
tice, concur. 

Booth,  Judge,  did  not  participate  in  the  decision  of  this 
case. 


WILLIAM  L.  KILLEBREW,  SURVIVING  PARTNER 
OF  J.  B.  &  W.  L.  KILLEBREW,  v.  THE  UNITED 
STATES. 

[No.  22436.    Decided  June  4t  1917.] 

On  the  Proofs. 

Contract;  furnishing  of  stone. — The  contract  In  this  case  calls  for 
the  delivery  of  about  300,000  cubic  yards  of  stone  and  pro- 
vides that  the  quantities  "are  approximate  only"  and  that 
no  claim  shall  be  made  against  the  United  States  on  account 
of  any  excess  or  deficiency  in  the  same.  A  contention  that 
the  defendants  were  thereby  obligated  to  receive  and  pay 
for  the  full  amount  of  stone  stated  can  not  be  sustained. 
(Brawley  v.  United  States,  11  C.  Cls.,  522;  168  U.  S.,  172, 
followed. ) 

Same. — The  contract  was  also  made  dependent  upon  appropriations 
for  this  work  and  the  deliveries  dependent  upon  the  state  of 
the  water  in  the  river.  These  stipulations  are  determinative 
of  the  contract  and  whatever  was  done  by  the  contractors 
after  the  contract  was  made  was  with  the  full  knowledge  by 
them  that  they  could  have  no  claim  against  the  United 
States  for  the  whole  amount  of  stone  designated  in  the  con- 
tract which  was  not  called  for.  The  contract  having  also 
been  made  dependent  upon  appropriations  by  Congress  and 
deliveries  dependent  upon  the  accessibility  to  towboats  of 
the  river,  the  rights  and  obligations  of  the  parties  are  de- 
termined thereby. 
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Same. — Barges  having  been  loaded  as  directed  by  the  defendants' 
agent  and  in  the  manner  customary  in  that  vicinity,  of  which 
c  custom  the  contractor  had  notice,  no  recovery  can  be  had  for 

the  cost  of  building  stone  walls  on  the  barges,  the  contract 
stipulating  that  the  contractor  will  load  as  directed  by  the 
engineer  in  charge. 

Borne. — There  having  been  an  extra  quantity  of  loose  stone  used  in 
the  construction  of  the  walls  on  the  barges,  not  measured 
or  paid  for  by  the  Government,  which  was  delivered  at  the 
same  time  and  place  as  the  other  stone,  plaintiff  is  entitled 
to  be  paid  therefor. 

The  Reporter's  statement  of  the  case: 

Mr.  George  R.  Shields  for  the  plaintiff.  King  &  King 
were  on  the  briefs. 

Mr.  Seth  Shepard,  jr.,  with  whom  was  Mr.  Assistant  At- 
torney General  Huston  Thompson,  for  the  defendants. 

The  following  are  the  facts  of  the  case  as  found  by  the 
court: 

I.  On  March  21, 1893,  a  contract  was  made  between  J.  B. 
&  W.  L.  Killebrew,  a  copartnership,  and  the  United  States, 
subject  to  the  approval  of  the  Chief  of  Engineers,  United 
States  Army,  whereby  the  said  firm  agreed  to  furnish  and 
deliver  for  use  in  public  improvements  on  the  Mississippi 
River  about  300,000  cubic  yards  of  stone  upon  the  conditions 

'  stated  therein.  The  contract  was  approved  by  the  Chief 
of  Engineers  on  April  3,  1893.  A  copy  of  said  contract  is 
annexed  to  claimant's  petition.  Advertisements  for  bids  and 
specifications,  attached  to  and  forming  a  part  of  the  con- 
tract, are  also  annexed  to  claimant's  petition.  William  L. 
Killebrew  is  the  surviving  partner  of  the  firm  of  J.  B.  & 
W.  L.  Killebrew. 

II.  When  the  contract  was  entered  into  on  April  3,  1893, 
more  than  half  of  the  high-water  season  had  elapsed.  De- 
mand was  made  for  the  immediate  and  rapid  delivery  of 
stone  during  the  remainder  of  that  high-water  season. 

Contractors  met  all  requirements  of  the  United  States  with 
respect  to  the  quantity  of  stone  to  be  delivered  that  season. 
Delivery  was  commenced  in  April,  1893,  and  continued  until 
June,  1893,  when  the  water  in  Little  Red  River  became  too 
low  for  further  towing  operations.    The  contractors  deliv- 
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ered,  as  measured  and  paid  for,  24,279.2  cubic  yards  of 
stone  during  that  period,  which  was  all  that  water  conditions 
would  permit  to  be  towed  during  that  part  of  the  high-water 
season. 

III.  The  contractors  made  no  delivery  of  stone  at  Green- 
ville during  the  low-water  season  of  1893,  as  no  funds  were 
allotted  for  use  in  the  third  district,  improving  the  Missis- 
sippi River.  Through  arrangements  made  for  the  contrac- 
tors by  the  engineer  officers  of  the  United  States,  the  contrac- 
tors delivered  stone  at  West  Memphis  for  improvements  in 
the  second  district  This  stone  they  delivered  by  rail  from 
quarries  specially  opened  for  that  purpose  near  Imboden, 
Ark. ;  and  it  amounted  to,  as  measured,  20,100.25  cubic  yards, 
for  which  the  contractors  were  paid  $34,210.38. 

IV.  The  engineer  ordered  30,000  cubic  yards  of  stone  for 
delivery  during  the  high-water  season  of  1894,  and  as  meas- 
ured by  the  Government,  the  contractors  delivered  50,783.8 
cubic  yards  during  that  season.  The  contractors  were  ad- 
vised that  no  more  than  50,000  cubic  yards  would  be  required 
during-  that  season. 

V.  On  May  25, 1894,  the  officer  in  charge  stated  to  the  con- 
tractors that  he  estimated  that  he  would  require  at  Green- 
ville 10,000  cubic  yards  of  stone  during  low  water;  "what 
further  amount  will  depend  on  the  action  of  the  commission 
at  its  next  meeting."  On  August  31,  1894,  the  officer  noti- 
fied the  contractors  that  they  would  be  required  to  furnish 
40,000  yards  of  stone  for  this  season. 

The  contractors  on  the  basis  of  measurements  made  by 
the  Government,  delivered  30,162.13  cubic  yards  of  stone  at 
Greenville  during  the  low- water  season  of  1894. 

VI.  On  January  28, 1895,  the  officer  in  charge  notified  the 
contractors  that  the  amount  of  stone  to  be  taken  during  the 
high-water  season  of  1895  would  not  exceed  50,000  cubic 
yards. 

Owing  to  an  unusually  low  stage  of  water  in  Little  Red 
River  the  Government  did  not  send  barges  to  Little  Bed 
Eiver  for  the  receipt  of  stone  until  about  April  1,  1895,  and 
from  that  time  until  the  end  of  the  normally  high-water 
period  only  6,447.6  cubic  yards  of  stone  could  be  loaded  and 
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towed  during  the  high- water  season  of  1895;  and  as  meas- 
ured by  the  Government  that  quantity  of  stone  was  delivered 
during  that  season. 

The  Government  furnished  barges  to  the  contractors  for 
the  loading  and  delivery  of  the  stone  during  the  high-water 
season  of  1895  just  as  soon  as  the  state  of  the  water  would 
permit. 

VII.  On  July  9,  1895,  the  officer  in  charge  notified  the 
contractors  that  he  estimated  30,000  cubic  yards  of  stone  as 
the  quantity  which  would  be  required  at  Greenville  during 
the  low-water  season  of  1895,  and  further  stated  that  it 
would  be  dependent  on  the  stage  of  the  water.  The  contrac- 
tor delivered  at  Greenville  a  total  of  36,637.92  cubic  yards 
of  stone,  Government  measurement.  Delivery  was  com- 
menced in  September,  1895,  and  extended  over  into  January, 
1896. 

VIII.  During  the  high-water  season  of  1896  the  Govern- 
ment required  the  contractors  to  deliver  such  quantities  of 
stone  in  Little  Bed  River  as  it  found  it  convenient  to  receive. 
Delivery  was  begun  late  in  March,  1896,  and  continued  to 
May,  1896 ;  a  total  of  19,356.2  cubic  yards,  Government  meas- 
urement, being  delivered  during  that  period. 

IX.  The  contract  provided  that  barges  should  be  loaded  in 
such  manner  as  the  engineer  in  charge  or  his  authorized 
agent  might  direct,  and  prior  to  March  8,  1894,  contractors 
were  required  to  build  walls  of  stone  about  4  feet  high  by 
2  feet  thick  around  the  outer  edges  and  around  the  pump  and 
hatch  openings  of  all  barges  loaded  by  them.  This  was  the 
customary  manner  of  loading  barges.  After  March  8,  1894, 
contractors  were  permitted  to  put  plank  inclosures  around 
the  pump  and  hatch  holes  and  across  the  ends  of  barges 
loaded  by  them,  but  were  required  to  build  walls  of  stone 
around  the  sides  of  barges. 

The  time  of  three  laborers  or  more  was  constantly  em- 
ployed, when  deliveries  were  being  made,  in  building  stone 
walls  around  barges,  as  above  set  forth.  The  amount  of 
money  paid  to  these  laborers  for  this  work  can  not  be  defi- 
nitely stated  from  the  evidence. 

The  quantity  of  stone  on  each  barge  was  ascertained  by 
Government  inspectors,  after  the  barge  was  fully  loaded  by 
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the  building  of  stone  walls  around  the  sides  of  the  barge, 
and  filling  the  interior  thereof  with  loose  stone,  by  a  meas- 
urement of  the  space  actually  occupied  by  the  stone  thus 
loaded,  without  allowance  for  the  extra  quantity  of  loose 
stone  required  to  build  the  walls;  3,268.85  cubic  yards  of 
stone  were  thus  delivered  by  the  contractors  at  quarries  in 
Little  Red  River,  for  which  they  were  not  paid,  and  which 
at  contract  rates  was  of  the  value  of  $1,631.15.  They  also 
delivered  at  West  Memphis  and  Greenville  2,786.2  cubic 
yards  of  stone,  for  which  they  were  not  paid,  the  value  of 
which  at  contract  rates  was  $4,445.41. 

Hat,  Judge,  delivered  the  opinion  of  the  court: 
On  the  21st  day  of  March,  1893,  the  firm  of  J.  B.  &  W.  L. 
Killebrew,  of  which  W.  L.  Killebrew  is  the  surviving  part- 
ner, entered  into  a  contract  with  the  United  States,  by  which 
they  agreed  to  deliver  to  the  defendants  about  300,000  cubic 
yards  of  stone  for  use  in  public  improvements  on  the  Mis- 
sisippi  River,  third  district.  The  delivery  of  the  stone  was 
to  commence  on  April  1,  1893,  and  was  to  have  been  com- 
pleted on  June  30,  1896.  The  advertisement  and  specifica- 
tions attached  to  the  contract  were  made  a  part  of  the  con- 
tract. 

Among  other  things  the  contract  and  specifications  con- 
tained the  following  provisions,  which  are  material  to  the 
determination  of  this  suit: 

"  The  decision  of  the  engineer  officer  in  charge  as  to  qual- 
ity and  quantity  shall  be  final." 

"  The  party  of  the  second  part  shall  Be  responsible  for  and 
pay  all  liabilities  incurred  in  the  prosecution  of  the  work  for 
labor  and  material." 

"  It  is  understood  and  agreed  that  the  quantitites  given  are 
approximate  only,  and  it  must  be  understood  that  no  claim 
shall  be  made  against  the  United  States  on  account  of  any 
excess  or  deficiency,  absolute  or  relative,  in  the  same." 

"The  stone  will  be  delivered  under  the  following  provi- 
sions of  the  river  and  harbor  act  of  July  13,  1892 :  That  on 
and  after  the  passage  of  this  act  additional  contracts  may  be 
entered  into  by  the  Secretary  of  War  for  such  materials  and 
work  as  may  be  necessary  to  carry  on  continuously  the  plan 
of  the  Mississippi  River  Commission  as  aforesaid,  or  said 
materials  may  be  purchased  and  work  may  be  done  other- 
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wise  than  by  contract,  to  be  paid  for  as  appropriations  may 
from  time  to  time  be  made  by  law,  not  exceeding  in  the  ag- 
gregate two  million  six  hundred  and  sixty-five  thousand  dol- 
lars per  annum  for  three  years,  commencing  July  first,  eight- 
een hundred  and  ninetv-three.  There  is  now  available  for 
the  purpose  from  existing  appropriations  and  allotments, 
about  $60,000." 

"  During  high  water  the  stone  and  spawls  will  be  received 
on  Government  barges  at  any  point  accessible  to  the  tow- 
boats  of  the  third  district  on  the  White  Eiver  and  its  tribu- 
taries and  on  the  Mississippi  River  between  Memphis  and 
Greenville,  and  bidders  will  specify  the  place  at  which  de- 
livery is  to  be  made." 

"  Delivery  will  begin  ten  days  from  the  date  of  notice  from 
the  engineer  in  charge  to  commence  loading  stone.  Notice 
to  commence  delivery  will  not  be  given  until  funds  have  been 
duly  appropriated  and  allotted  tor  the  purpose,  and  if  for 
any  cause  the  funds  should  not  be  available  for  the  purchase 
of  stone,  notice  will  be  given  the  contractor  to  stop  work  for 
that  season,  and  no  stone  will  be  received  ten  days  after  such 
notice  is  given." 

"The  contractor  will  be  responsible  for  the  proper  care 
of  barges  while  in  his  possession,  and  they  will  be  loaded  in 
such  a  manner  and  to  such  depths  as  may  be  directed  by  the 
engineer  in  charge  or  his  authorized  agent." 

The  contractors  under  their  contract  delivered  187,767.1 
cubic  yards  of  stone,  as  ascertained  by  the  measurement  of 
Government  inspectors,  and  were  paid  for  that  number  of 
cubic  yards. 

The  plaintiff  is  now  bringing  this  suit  to  recover  from  the 
United  States  damages  which  he  alleges  the  contractors  suf- 
fered by  reason  of  the  failure  of  the  Government  to  receive 
the  full  amount  of  stone  mentioned  in  the  contract ;  also  the 
cost  of  work  done  by  the  contractors  in  loading  barges  in  ac- 
cordance with  the  requirements  of  the  Government,  and  for 
the  value  of  stone  delivered  by  the  contractors  and  not  paid 
for,  the  Government,  as  they  contend,  failing  to  measure 
and  receipt  for  all  the  stone  loaded  on  the  barges. 

As  to  the  first  claim,  that  the  Government  was  obliged  to 
receive  and  pay  for  the  full  amount  of  stone  mentioned  in 
the  contract,  we  do  not  think  that  the  contract  binds  the 
Government  to  receive  the  full  amount  of  stone  mentioned 
therein.     The  principle  laid  down  in  Brawley  v.   United 
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States,  168  U.  S.,  172,  governs  this  case.  In  that  case  the 
meaning  of  the  words  "about"  and  "more  or  less"  is  dis- 
cussed, and  it  is  there  stated : 

"  If,  however,  the  qualifying  words  are  supplemented  by 
other  stipulations  or  conditions  which  give  them  a  broader 
scope  or  a  more  extensive  significancy,  then  the  contract  is 
to  be  governed  by  such  added  stipulations  or  conditions." 

In  this  case  the  added  stipulations  and  conditions  are  ob- 
vious and  must  control  the  contract    They  are  as  follows : 

"It  is  understood  and  agreed  that  the  quantities  given 
are  approximate  only,  and  it  must  be  understood  that  no 
claim  shall  be  made  against  the  United  States  on  account 
of  any  excess  or  deficiency,  absolute  or  relative,  in  the  same." 

"  The  decision  of  the  engineer  officer  in  charge  as  to  qual- 
ity and  quantity  shall  be  final." 

In  addition  to  these  stipulations  was  one  which  made  the 
contract  depend  upon  appropriations  and  allotments  of  ap- 
propriations for  this  particular  work,  and  another  which 
made  deliveries  dependent  upon  the  state  of  the  water  in  the 
White  River  and  its  tributaries.  These  stipulations  are  de- 
terminative of  the  contract  Whatever  was  done  by  the  con- 
tractors after  the  contract  was  made  must  have  been  done 
with  the  full  knowledge  by  them  that  the  whole  amount  of 
stone  might  not  be  called  for,  and,  if  it  was  not  called  for, 
that  they  could  have  no  claim  against  the  United  States  for 
their  failure  to  receive  the  full  amount  designated  in  the 
contract. 

The  claim  for  cost  of  building  stone  walls  on  the  barges 
when  they  were  being  loaded  can  not  be  allowed  in  the  face 
of  the  stipulation  that "  the  contractor  will  be  responsible  for 
the  proper  care  of  barges,  while  in  his  possession,  and  they 
will  be  loaded  in  such  a  manner  and  to  such  depths  as  may 
be  directed  by  the  engineer  in  charge  or  his  authorized 
agent."  The  barges  were  loaded  in  the  manner  customary 
in  that  vicinity,  and  of  this  custom  the  contractors  had  no- 
tice. 

The  only  other  claim  is  for  a  quantity  of  stone  which  it  is 
alleged  the  contractors  delivered  and  were  never  paid  for. 
We  think  this  claim  is  valid.  It  appears  from  the  evidence 
that  the  Government  inspectors  in  measuring  the  stone 
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loaded  on  the  barges  failed  to  measure  and  allow  for  the 
extra  quantity  of  loose  stone  so  used  to  build  the  stone  walls 
on  the  barges.  The  contract  does  not  provide  for  the  method 
of  measuring  this  stone.  It  is  difficult  to  understand  why 
the  stone  loaded  on  the  barges  and  used  for  the  building  of 
the  walls  should  not  be  measured  and  paid  for.  It  was  deliv- 
ered to  the  Government  at  the  same  time  that  the  loose  stone 
was  delivered,  and  should  have  been  measured  and  paid  for. 

It  follows  from  the  foregoing  that  the  plaintiff  should 
have  judgment  for  $6,076.56,  and  it  is  so  ordered. 

Downey,  Judge,  Barney,  Judge,  and  Campbell,  Chief 
Justice,  concur. 

Booth,  Judge,  took  no  part  in  the  decision  of  this  case. 


TACOMA  DREDGING  COMPANY  v.  THE  UNITED 

STATES. 

[No.  33107.     Decided  June  11,   1917.] 
On  the  Proofs. 

Contract;  dredging. — Plaintiff  enters  into  a  contract  with  the  United 
States  to  do  certain  dredging  work  in  Los  Angeles  Harbor. 
Before  the  completion  of  the  work  a  flood  caused  quantities 
of  silt  and  other  material  to  be  washed  into  the  area  in 
which  plaintiff  was  at  work,  which  he  was  required  to  dredge 
In  order  to  fully  complete  the  contract.  The  specifications 
provide  a  method  by  which  the  material  removed  should  be 
ascertained.  Upon  the  final  settlement  plaintiff  was  not  paid 
for  the  material  deposited  by  the  flood  which  was  required 
to  be  removed. 

Contract  provisions;  final  settlement;  waiver. — Where  a  contract 
specifies  the  method  of  survey  to  determine  the  amount  of 
material  removed  upon  which  basis  final  settlement  is  to  be 
made,  and  the  defendants  fall  to  observe  this  provision  or 
ignore  it,  it  is  too  late  for  them  to  invoke  it  now  in  this 
court 

Intention  of  parties;  basis  of  payment. — It  being  impossible  for  the 
court  to  ascertain  now  what  the  differences  were  between  the 
soundings  required  to  be  made  by  the  contract,  a  basis  of 
payment  for  the  work  done  will  be  fixed  by  the  court,  con- 
sonant with  the  intention  of  the  parties  that  payment  was  to 
be  made  upon  a  yardage  basis. 
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The  Reporter's  statement  of  the  case: 
Mr.  Walter  C.  Clephane  for  the  plaintiff.    Mr.  Clarence 
W.  De  Knight  was  on  the  briefs. 

Mr.  John  H.  Hoover,  with  whom  was  Mr.  Assistant  At- 
torney General  Huston  Thompson,  for  the  defendants.  Mr. 
Charles  H.  Bradley  was  on  the  briefs. 

The  amount  of  material  dredged  was  to  be  determined  by 
its  being  "  measured  in  place  " — that  is,  within  the  prescribed 
lines  fixed  by  the  engineer  officer — the  method  of  measure- 
ment being  to  make  a  survey  before  beginning  work  and 
another  after  the  work  was  completed,  and  the  final  payment 
therefor  was  to  be  based  entirely  upon  the  difference  be- 
tween the  survey  made  before  beginning  work  and  the  final 
survey.  Any  material  washed  into  the  area  indicated  by 
the  designated  lines  from  the  outside  after  the  dredging 
began  could  not  have  been  measured  in  place  by  the  surveys 
to  be  made  as  indicated  in  the  contract. 

In  the  case  of  Bowers  Hydraulic  Dredging  Company  v. 
United  States,  41 C.  Cls.,  214,  which  is  very  similar  to  the  case 
at  bar,  the  Bowers  Company  had  a  contract  with  the  United 
States  for  dredging  in  the  Delaware  River.  In  the  course 
of  the  dredging  operations,  material  from  the  outside  fell 
within  the  designated  lines  and  was  dredged  by  the  con- 
tractor, who  contended  that  he  should  be  paid  for  the  ma- 
terial thus  dredged.  The  contract  contained  provisions  prac- 
tically identical  with  those  of  the  contract  in  this  case;  for 
example : 

"The  amount  of  material  removed  will  be  paid  for  by 
the  cubic  yard  measured  in  place,  and  shall  be  determined 
by  surveys  made  before  dredging  is  commenced  and  after 
its  completion.  *  *  *  Payments  will  be  allowed  for 
actual  dredging  to  twenty-one  feet  below  mean  low-water 
level.  Work  done  outside  of  the  designated  lines  of  exca- 
vation or  below  the  prescribed  depths  will  not  be  paid 
for    *    *     *." 

In  its  opinion  this  court  said: 

"  Keeping  in  mind  that  the  amount  of  material  to  be  paid 
for  was  to  be  determined  within  the  designated  lines  by 
means  of  surveys  made  before  dredging  commences  and  ver- 
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ified  within  those  lines  after  the  dredging  was  completed, 
makes  it  clear  that  the  measurements  made  were  not  to  in- 
clude any  material  outside  of  the  designated  lines.  It  neces- 
sarily follows  that  the  material  falling  within  the  designated 
lines  during  the  progress  of  the  work  could  not  have  been 
measured  in  place  by  the  surveys  so  authorized  by  the  con- 
tract to  be  made." 

The  contract  in  the  case  at  bar  contains  the  provision  above 
referred  to  that  "  final  payment  will  be  based  entirely  upon 
the  differences  between  the  soundings  in  the  survey  made  be- 
fore beginning  work  and  the  final  survey."  This  language 
is  clear  and  unambiguous,  and,  coupled  with  the  provision 
that  the  material  dredged  must  be  u  measured  in  place,"  in- 
dicated that  it  was  the  intention  of  the  parties  that  the  con- 
tractor should  dredge  out  down  to  a  certain  depth  the  ma- 
terial then  in  place  within  the  designated  area,  and  should 
be  paid  only  for  the  number  of  cubic  yards  shown  to  have 
been  dredged  by  the  differences  between  the  survey  made  be- 
fore beginning  work  and  one  made  after  the  work  was  com- 
pleted. The  Government  ran  the  risk  of  having  to  pay  the 
contractor  for  material  eroded  from  the  area,  and  the  con- 
tractor of  having  to  excavate  without  extra  compensation 
material  coming  into  the  area  by  accretion  or  otherwise. 

The  contract  was  not  rendered  impossible  of  performance 
by  the  deposit  of  the  silt  by  the  flood,  and  it  is,  of  course,  a 
well-recognized  rule  of  law  that  if  a  person  charge  himself 
with  an  obligation  possible  to  be  performed,  he  must  make 
it  good ;  unforeseen  difficulties,  however  great,  will  not  excuse 
him.    Dermott  v.  Jones,  2  Wall.,  1. 

If  the  depositing  of  this  silt  in  the  area  to  be  dredged  was 
caused  by  an  act  of  God,  the  contractor  would  not  be  relieved 
from  its  obligation  to  remove  the  silt  so  deposited  unless  it 
had  in  its  contract  provided  against  such  an  occurrence,  and 
there  is  no  such  provision  in  the  contract.  Phoenix  Bridge 
Company  v.  United  States,  38  C.  Cls.,  510. 

Hay,  Judge,  reviewing  the  facts  found  to  be  established, 
delivered  the  opinion  of  the  court: 

This  is  a  suit  brought  by  the  plaintiff  to  recover  from  the 
defendant  the  sum  of  $6,011.58,  alleged  to  be  due  the  plain- 
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tiff  for  dredging  67,000  cubic  yards  of  material  in  Los  An- 
geles Harbor.  The  plaintiff  entered  into  a  contract  with  the 
defendant  by  which  it  agreed,  in  conformity  with  the  ad- 
vertisement and  specifications  attached  to  and  made  part  of 
the  contract,  to  do  the  work  of  dredging  in  division  C  at  Los 
Angeles  Harbor ;  and  the  defendants  agreed,  in  consideration 
of  that  service,  that  "  the  contracting  officer  shall  pay  to  the 
said  contractor  the  sum  of  eight  and  nine  thousand  seven 
hundred  and  twenty-five  ten-thousandths  ($0.089725)  cents 
per  cubic  yard  of  material  thus  dredged." 

The  specific  work  to  be  done  under  the  contract  was  to 
deepen  to  20  feet  two  channels  "  extending  from  the  turning 
basin,  one  to  the  easterly  end  of  the  east  basin,  and  the  other 
to  the  northerly  end  of  the  west  basin,"  and  these  channels 
were  to  be  dredged  to  such  widths,  not  exceeding  200  feet,  as 
the  funds  would  permit. 

The  work  was  begun  on  or  about  January  10,  1911,  and 
continued  without  interruption  to  March  10,  1911,  at  which 
time  a  flood  of  great  and  unusual  proportions  took  place  in 
the  rivers  which  were  tributary  to  Los  Angeles  Harbor.  The 
result  of  this  flood  was  that  large  quantities  of  silt  and  other 
material  was  washed  into  the  area  in  which  the  plaintiff 
was  at  work.  The  claim  of  the  plaintiff  is  that  this  extra 
amount  of  material  which  is  dredged  must  be  paid  for  at 
contract  rates  by  the  defendants. 

The  case  turns  in  part  upon  the  specification  attached  to 
and  made  a  part  of  the  contract  which  provides  for  the 
measurement  of  the  material  dredged,  and  payment  there- 
for in  accordance  with  the  measurement.  The  specification 
under  consideration,  or  that  part  of  it  with  which  we  are 
concerned,  reads  as  follows: 

"As  soon  as  practicable  after  the  completion  of  the  entire 
work,  a  final  survey  will  be  completed  over  the  area  dredged 
and  final  payment  will  be  based  entirely  upon  the  differences 
between  the  soundings  in  the  survey  made  before  beginning 
work  and  the  final  survey.  Final  payment  will  include  any 
necessarv  corrections  of  deductions  made  in  the  monthlv 
payments.  Should  any  shoals,  lumps,  or  ridges  be  disclosed 
by  the  final  survey,  the  contractor  may  be  required  to  remove 
them  at  the  regular  contract  rates." 
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,  The  Government  engineer  made  a  survey  of  the  area  to 
be  dredged  by  the  claimant  before  the  work  began,  and  in- 
formed the  contractor  that  there  were  1,041,579  cubic  yards 
of  material  to  be  dredged.  After  the  flood  above  referred 
to,  to  wit,  on  March  10  and  11,  1911,  the  Government  en- 
gineer made  another  survey  of  the  aforesaid  area,  and  in- 
formed the  plaintiff  that  in  addition  to  the  1,041,579  cubic 
yards  of  material  which  were  in  the  area  to  be  dredged  the 
flood  had  washed  into  the  said  area  an  additional  amount  of 
67,000  cubic  yards  of  material.  The  claimant  continued  on 
the  work  and  completed  the  same  on  June  5, 1912,  by  dredg- 
ing the  1,041,579  cubic  yards  of  material,  as  well  as  the 
67,000  cubic  yards  of  material  which  had  been  washed  into 
the  said  area  by  the  flood  aforesaid.  The  defendants  with- 
out making  the  final  survey,  which  the  specifications  re- 
quired, them  to  do,  paid  the  plaintiff  for  the  1,041,579  cubic 
yards,  but  refused  to  pay  it  for  the  67,000  cubic  yards  of 
material  which  it  had  dredged,  and  which  it  was  compelled 
to  dredge  in  order  to  perform  its  contract.  It  will  be  seen 
from  the  facts  above  cited  that  the  defendants  did  not  make 
the  final  survey  which  the  specifications  required,  and  there- 
fore in  making  final  payment  to  the  contractor  that  pay- 
ment was  not  "  based  entirely  upon  the  differences  between 
the  soundings  in  the  survey  made  before  the  beginning  of  the 
work  and  the  final  survey."  The  differences  between  the 
soundings  in  the  survey  made  before  the  beginning  of  the 
work  and  the  final  survey  not  having  been  ascertained,  as 
required  by  the  specifications,  the  basis  for  payment  pro- 
vided for  in  the  specifications  has  not  been  observed ;  in  effect 
this  clause  of  the  specifications  has  been  ignored;  it  is  too 
late  to  invoke  it  now  in  this  court,  when  it  is  impossible  for 
the  court  to  ascertain  what  the  differences  between  the 
soundings  in  the  survey  made  before  the  beginning  of  the 
work  and  the  final  survey  might  have  been. 

Therefore  the  court  will  proceed  to  fix  a  basis  of  payment 
for  the  work  done.  It  is  agreed  that  the  plaintiff  dredged 
the  67,000  cubic  yards  of  material  washed  into  the  area  to 
be  dredged  by  the  flood,  as  well  as  the  1,041,579  cubic  yards 
of  material  which  were  in  the  area  when  the  work  began. 
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Undoubtedly  it  was  the  intention  of  the  parties  to  this  con- 
tract that  payment  was  to  be  made  on  a  yardage  basis,  and 
the  contract  must  be  construed,  wherever  there  is  room  for 
such  construction,  to  carry  out  the  intention  of  the  parties. 
The  spirit  of  the  contract  was  that  payment  should  be  made 
for  each  unit  of  material  removed.  The  contract,  while  it 
provided  for  payment  on  a  yardage  basis,  also  provided  how 
the  number  of  yards  removed  should  be  ascertained.  The 
method  provided  for  this  was  not  resorted  to,  and  hence  the 
court  must  ascertain  the  number  of  units  removed.  About 
the  number  of  units  removed  there  is  no  dispute;  the  court 
is  therefore  of  opinion  that  the  plaintiff  is  entitled  to  be  paid 
for  the  number  of  units  which  it  removed  from  the  area  to 
be  dredged. 

It  follows  from  the  foregoing  that  the  plaintiff  should 
have  judgment  for  $6,011.58,  and  it  is  so  ordered. 


ANSON  MILLS  v.  THE  UNITED  STATES. 

[No.  163  Departmental.    Decided  June  11,  1817.] 

On  the  Proofs. 

Landlord  and  tenant. — Plaintiff  leased  a  building  to  the  defendants. 
During  the  tenancy  certain  repairs  or  improvements  were 
required  by  the  defendants  to  be  made  to  the  building  by  the 
lessor.  Plaintiff  sues  for  the  recovery  of  the  amounts  ex- 
pended, claiming  that  under  the  lease  he  was  not  required 
to  make  such  repairs  or  improvements. 

Borne;  repairs. — In  the  absence  of  an  « xpress  covenant,  the  obliga- 
tion Imposed  upon  a  tenant  is  not  one  to  repair  generally, 
but  Is  in  effect  a  covenant  against  voluntary  waste. 

Same. — A  lessee's  covenant  to  "repair  all  damage  to  the  plumbing 
such  as  the  stoppage  of  drainpipes,  bursting  of  pipes  by  freez- 
ing, and  other  damage  to  the  plumbing  resulting  from  careless 
use,  and  make  all  repairs  to  said  premises  other  than  the 
roof,"  construed  to  cover  what  is  generally  termed  "tenant- 
able  repairs." 

Same. — The  term  "make  all  repairs"  being  closely  associated  to 
terms  specifying  particular  repairs,  will  be  limited  to  the 
same  general  kinds  mentioned. 


52  c.  gul]  Mills  v.  U.  S.  453 

Argineit    for    tht    Defeadaati. 

Same. — Where  the  lease  expressly  provided  that  the  lessee  should 

make  all  repairs,  those  necessitated  by  "ordinary  wear  and 

tear  and  damage  by  fire  or  other  elements  excepted,"  re- 

;  pairs  made  necessary  by  water  being  admitted  between  pieces 

of  terra  cotta  forming  the  cornice,  which,  from  freezing  or 
otherwise,  caused  pieces  of  the  same  to  fall  and  endanger 
other  parts  of  the  cornice,  were  within  the  exception  to  the 
stipulation  and  must  be  attributed  to  ordinary  wear  and 
tear  or  to  the  elements,  and  not  a  tenantable  repair  such  as 
the  lessees  were  bound  to  make. 
Some. — A  requirement  by  the  defendants  that  the  lessor  put  certain 
vaults  beneath  the  sidewalk  in  such  condition  as  to  be  proper 
for  the  storage  of  copperplates,  such  being  done  by  the  lessor 
over  his  protest,  resulted  not  in  a  repair  but  an  improvement. 
Plaintiff  having  done  the  work  by  reason  of  coercive  measures 
employed,  the  transaction  created  an  obligation  on  the  part 
of  defendants  to  reimburse  plaintiff  to  the  extent  of  the 
required  expenditure. 

i 
I 

The  Reporter's  statement  of  the  case: 

Messrs.  Weldon  M.  Bailey  and  Joseph  W.  Bailey  for 
plaintiff. 

i 

Mr.  Marvin  Farrington,  with  whom  was  Mr.  Assistant  At- 
torney  General  Huston  Thompson,  for  the  defendants. 

At  common  law  a  tenant  was  not  impliedly  liable  for  de- 
terioration of  the  premises  from  the  ordinary  wear  and  tear 
incident  to  their  reasonable  use,  or  to  make  substantial  and 
lasting  repairs,  such  as  are  usually  called  general  repairs. 

Warren  v.  Wagner,  75  Ala.,  188,  200,  201;  United  States  v. 
Bostwick,  94  U.  S.,  53 ;  Van  Wormer  v.  Crane,  51  Mich.,  363, 
868,  and  cases  cited ;  Hanchett  v.  O'Reilly,  76  N.  J.  Law,  212 ; 
Taylor  Land.  &  Ten.,  7th  ed.,  sec.  343. 

The  covenant  that  the  tenant  "  will,  at  the  expiration  of  its 
tenancy,  deliver  up  the  premises  to  the  lessor  in  the  like  good 
order  they  may  be  in  at  occupation,  ordinary  wear  and  tear 
and  damage  by  fire  or  other  elements  excepted,"  is  not  one 
requiring  the  tenant  to  repair  or  rebuild,  but  merely  the 
expression  of  the  implied  obligation  resting  upon  him. 

Warren  v.  Wagner,  75  Ala.,  188, 201,  and  cases  Mted ;  Han- 
chett v.  O'Reilly,  76  N.  J.  L.,  212;  Van  Wormer  v.  Crane, 
61  Mich.,  363. 
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At  common  law  a  tenant  was  not  relieved  of  his  covenant  to 
pay  rent  because  the  premises  through  unavoidable  accident 
were  rendered  untenantable,  unless  expressly  stipulating  for 
cessation  of  rent  in  that  event,  or  the  landlord  had  cove- 
nanted to  repair  or  rebuild. 

Butler  v.  Kidder -,  87  N.  Y.,  98, 103 ;  Warren  v.  Wagner,  75 
Ala.,  188;  Chamberlain  v.  Godfrey^  Admr.,  50  Ala.,  530; 
Richmond  Co.  v.  Crystal  Co.,  99  Va.,  239. 

Where  the  parties  to  a  lease  have  expressly  covenanted  to 
repair,  the  express  covenant  takes  the  place  of  the  implied 
covenant  and  becomes  the  measure  of  liability. 

Calif.  Dry  Dock  Co.  v.  Armstrong,  17  Fed.,  216. 

It  is  the  uniform  rule  that  all  covenants  in  leases  must  be 
construed  as  nearly  as  possible  according  to  the  intention  of 
the  parties  to  be  gathered  from  the  whole  context  of  the 
lease  and  according  to  the  reasonable  sense  of  the  words 
used  by  them. 

1  UnderhUl  on  Landlord  and  Tenant,  p.  604 ;  Van  Wormer 
v.  Crane,  51  Mich.,  363. 

The  meaning  of  general  words  is  restricted  by  more  spe- 
cific and  particular  descriptions  of  the  subject  to  which  they 
apply. 

Richmond  Co.  v.  Crystal  Co.,  99  Va.,  239;  Clark  on  Con- 
tracts, p.  592. 

A  covenant  "to  make  all  repairs"  is  a  general  one  and 
does  not  extend  to  rebuilding  and  restoration. 

May  v.  Gillis,  169  N.  Y.,  330;  Street  v.  Central  Brewing 
Co.,  101  N.  Y.  App.  Div.,  3 ;  Van  Wormer  v.  Crane,  51  Mich., 
363;  Sweezy  v.  Collins  N.  Ice  Co.,  171  Mich.,  75;  Harris  v. 
Goslin,  3  Har.  (Del.),  338;  Richmond  Co.  v.  Crystal  Co.,  99 
Va.,  239. 

Downey,  Judge,  reviewing  the  facts  found  to  be  estab- 
lished, delivered  the  opinion  of  the  court: 

This  case  was  referred  to  the  Court  of  Claims  by  the 
Secretary  of  the  Navy  under  the  provisions  of  section  148 
of  the  Judicial  Code,  which  provides  that  where  a  claim 
is  referred  by  the  head  of  an  executive  department  and  it 
appears  from  the  facts  established  that  the  court  has  juris- 
diction to  render  judgment  it  shall  proceed  to  do  so.  It 
therefore  becomes  the  duty  of  the  court  to  hear  and  deter- 
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mine  the  questions  involved.  White  Earth  Indians  Case, 
50  C.  Cls.,  19. 

The  plaintiff,  Gen.  Anson  Mills,  filed  his  petition  setting 
forth  his  claims.  A  large  amount  of  testimony  has  been 
adduced  by  both  parties.  Except  as  hereafter  stated,  any 
right  of  recovery  by  the  plaintiff  must  be  found  in  the  con- 
tract between  the  parties  whereby  he  leased  to  the  United 
States  for  a  period  of  10  years  certain  premises  in  the  city 
of  Washington,  known  as  the  Mills  Building,  by  contract 
dated  September  24, 1902.  When  the  contract  was  executed 
the  building  was  in  the  course  of  construction.  Full  posses- 
sion was  taken  on  April  1, 1903,  and  rents  began  at  that  time, 
though  by  agreement  prior-  thereto  the  plaintiff  had  con- 
ceded that  certain  offices  be  occupied  by  the  Marine  Corps. 

When  a  lease  is  made  there  is  no  implied  covenant  that 
the  landlord  shall  make  repairs.  Sheets  v.  S  eld  en,  7  Wall., 
416,  423.    In  that  case  it  was  said: 

"  The  tendency  of  modern  decisions  is  not  to  imply  cove- 
nants which  might  and  ought  to  have  been  expressed  if 
intended.  A  covenant  is  never  implied  that  the  lessor  will 
make  any  repairs.  The  tenant  can  not  make  repairs  at  the 
expense  of  the  landlord,  unless  by  special  agreement." 

Nor  is  there  an  implied  covenant  that  the  premises  shall 
be  fit  for  the  purposes  for  which  they  are  leased.  These 
principles  arise  out  of  the  consideration  that  the  tenant  by 
the  indenture  of  lease  for  a  period  of  years  becomes  for  the 
term  the  owner  of  the  leased  premises.  Viterbo  v.  Fried- 
lander,  120  U.  S.,  707,  712.  On  the  other  hand,  there  is  an 
implied  obligation  on  the  part  of  the  tenant,  in  the  absence 
of  express  covenants,  neither  to  commit  waste  nor  by  his 
failure  to  exercise  reasonable  care  to  permit  it.  BostwicVs 
Case,  94  U.  S.,  53,  68.  The  obligation  which  thus,  in  the 
absence  of  an  express  covenant,  is  imposed  upon  the  tenant 
is  not  one  to  repair  generally,  but  is  that  the  property  shall 
be  so  used  as  to  make  repairs  unnecessary  as  far  as  possible. 
"It  is  in  effect  a  covenant  against  voluntary  waste  and 
nothing  more.  It  has  never  been  so  construed  as  to  make 
a  tenant  answerable  for  accidental  damages,  or  to  bind  him 
to  rebuild."   Bostwick's  Case,  supra. 
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In  the  present  case  there  are  express  covenants  by  both 
the  lessor  and  the  lessees,  as  follows: 

"The  lessee  will  pay  all  running  charges,  save  annual 
property  tax,  which  alone  is  to  be  paid  by  the  lessor,  and  it 
will  not  use  said  premises  nor  any  part  thereof  for  any 
unlawful  or  dangerous  purpose,  but  will  occupy  the  same 
only  for  general  office  purposes;  will  at  its  own  expense 
repair  all  damage  to  the  plumbing,  such  as  the  stoppage  of 
drainpipes,  bursting  of  pipes  by  freezing,  and  other  damage 
to  the  plumbing  resulting  from  careless  use,  and  make  all 
repairs  to  said  premises  other  than  the  roof,  which  is  guar- 
anteed by  the  contractor,  and  will,  at  the  expiration  of  its 
tenancy  deliver  up  the  premises  to  the  lessor  in  the  like  good 
order  they  may  be  in  at  occupation,  ordinary  wear  and  tear 
and  damage  by  fire  or  other  elements  excepted;  provided, 
however,  that  in  case  the  said  premises  shall  at  any  time 
during  the  term  of  this  lease  be  injured  by  fire  or  other 
elements  the  said  lessor  shall  forthwith  proceed  to  put  the 
same  in  as  good  condition  as  the  said  premises  were  in  before 
such  injury.  If  said  premises  shall  be  wholly  destroyed  the 
lease  shall  terminate ;  but  if  partially  destroyed,  then  during 
the  time  repairs  are  being  made  only  such  proportion  of  the 
rent  herein  provided  for  shall  be  paid  as  the  part  of  the 
premises  occupied  shall  bear  to  the  entire  building ;  provided, 
however,  that  if  such  partial  destruction  shall  have  been 
caused  by  negligence  on  the  part  of  the  lessee,  full  rent  shall 
be  paid  during  the  progress  of  repairs,  if  such  repairs  shall 
be  prosecuted  with  the  utmost  practicable  diligence  and  shall 
be  completed  within  the  period  of  two  months." 

Having  expressed  their  covenants  in  writing,  it  is  to  be 
presumed  that  all  which  the  parties  severally  agreed  to  do 
is  to  be  found  in  their  contract.  The  question  we  must  de- 
termine is  whether  the  lessees  have  violated  any  of  the  cove- 
nants on  their  part,  because  the  action  here  takes  the  form 
of  a  claim  against  the  Government  on  account  of  the  several 
items  involved  in  the  claim. 

It  may  be  stated  at  the  outset  that  the  common-law  rule 
which  required  a  tenant  to  rebuild  in  case  of  destruction 
where  he  had  covenanted  to  keep  the  premises  in  repair  and 
deliver  them  up  at  the  termination  of  the  lease  in  like  good 
order  and  repair  as  at  the  beginning  of  the  term  {Tiffany 
Landl.  <6  Ten.,  sec.  116;  Dermott  v.  Jones,  2  Wall.,  1,  8)  can 
find  no  application  under  the  lease  in  question,  because  there 
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is  an  express  provision  that  in  case  of  total  destruction  of 
the  premises  the  lease  shall  terminate,  and  in  case  of  partial 
destruction  the  lessor  undertakes  to  repair.  In  case  of  par- 
tial destruction  the  rent  is  apportioned  during  the  period  of 
restoration,  except  that  if  the  partial  destruction  is  caused 
by  the  lessees'  negligence  full  rent  is  to  be  paid  during  the 
progress  of  repairs.  These  provisions  are  manifestly  incon- 
sistent with  any  purpose  to  require  the  lessees  to  rebuild. 
These  obligations  assumed  by  the  lessor  must  be  considered 
in  connection  with  the  lessees'  covenant  "to  make  all  re- 
pairs." Their  covenant  that  they  will  at  their  own  expense 
repair  all  damage  to  the  plumbing  resulting  from  designated 
causes  "  and  make  all  repairs  to  said  premises  other  than  the 
roof  "  is  followed  immediately  by  the  covenant  to  deliver  up 
the  premises  at  the  end  of  the  term  in  like  good  order  that 
they  may  be  in  at  occupation,  "  ordinary  wear  and  tear  and 
damage  by  fire  or  other  elements  excepted."  Whatever  con- 
dition resulted  from  ordinary  wear  and  tear  or  from  fire  or 
other  elements  is  thus  removed  from  the  operation  of  the 
lessees'  covenant  to  deliver  up.  Or  stated  differently,  the 
covenant  to  make  all  repairs  did  not  obligate  the  lessees  to 
provide  against  conditions  produced  by  ordinary  wear  and 
tear  or  fire  or  other  elements.  May  v.  GriUis,  169  N.  Y.,  330, 
333 ;  Street  v.  Central  Brewing  Co.,  101 N.  Y.  App.,  3.  In  ad- 
dition, however,  the  words  "  make  all  repairs  "  are  closely  as- 
sociated with  the  terms  referring  to  specific  kinds  of  repairs 
and  should,  therefore,  be  limited  to  the  same  general  kinds 
as  those  mentioned.  Richmond  Ice  Co.  v.  Crystal  Ice  Co.* 
99  Va.,  239.  The  lessees'  covenant  to  repair  therefore  re- 
fers to  what  is  generally  termed  tenantable  repairs.  It  can 
not  be  extended  under  the  provisions  of  the  lease  as  a  cove- 
nant to  keep  the  building  as  such  in  a  general  state  of  preser- 
vation regardless  of  whether  the  condition  calling  for  repairs 
was  caused  by  ordinary  wear  and  tear  or  by  action  of  the 
elements. 
The  plaintiff's  claim  involves  three  general  items : 
1.  He  claims  that  the  lessees  should  pay  the  expense  in- 
curred by  him  in  repairing  the  cornice  and  doing  certain 
work  on  the  building,  including  some  painting  on  the  out- 
side of  windows. 
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2.  He  claims  that  the  lessees  should  pay  the  expense  in- 
curred by  him  in  doing  certain  work  in  the  vaults  located 
under  the  sidewalks  adjacent  to  the  building. 

3.  He  claims  that  the  lessees  did  not  deliver  up  the  prem- 
ises in  the  condition  contemplated  by  the  lease  and  are  liable 
for  certain  repairs  made  necessary  by  the  occupancy  and 
negligence  of  the  lessees. 

Liability  for  part  of  the  third  item  is  admitted  by  the  de- 
fendants, which  makes  it  only  necessary  for  the  court  to 
ascertain  the  amount  of  that  liability.  The  findings  of  fact 
establish  it  at  $5,616.40. 

As  to  the  work  upon  the  cornice  and  the  other  work  in- 
cluded in  the  first  of  said  items  the  lessor  can  not  recover 
because  the  expense  incurred  by  the  plaintiff  was  not  for 
repairs  such  as  the  lessees'  covenant  required  them  to  make. 
The  mortar  between  the  pieces  of  terra  cotta  in  the  cornice 
eroded  or  yielded  with  the  result  that  water  wras  admitted, 
which  finally  from  freezes  or  otherwise  caused  pieces  of  the 
terra  cotta  to  fall  and  endanger  other  parts  of  the  cornice. 
The  damage  must  be  attributed  to  ordinary  wear  and  tear  or 
to  the  elements  and  can  not  be  called  a  tenantable  repair, 
such  as  the  lessees  were  bound  to  make.  It  may  be  added 
that  the  work  upon  the  cornice  for  which  the  lessor  paid 
was  not  confined  to  a  mere  repair  but  resulted  in  a  better  and 
more  permanent  construction  that  would  avoid  a  repetition 
of  the  breaking  away  of  parts  of  the  cornice  from  the  action 
of  the  elements.  The  evidence  shows  what  the  plaintiff  paid 
for  the  work  that  was  done.  It  does  not  show  what  it  was 
reasonably  worth  to  have  restored  the  cornice  to  its  original 
condition,  so  that  if  it  could  be  held  that  the  lessees  were 
bound  to  repair  the  cornice  the  evidence  would  be  insufficient 
to  establish  the  amount  of  the  liability. 

As  to  the  second  item  in  the  claim,  in  the  matter  of  work  in 
the  vaults,  it  is  clear,  under  the  principles  above  stated,  that 
the  lessor  was  not  bound  by  any  covenant  of  his  to  do  the 
work  in  the  vaults.  The  findings  of  fact  show  that  the  vaults 
were  not  designed  to  be  damp  proof.  They  were  constructed 
under  the  sidewalk  and  while  they  may  be  considered  as  part 
of  the  "  premises  "  for  the  purposes  of  the  lease,  it  is  signifi- 
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cant  that  the  lessor's  covenant  to  keep  the  lessees  in  possession 
refers  only  to  the  "  building,"  and  this  was  owing  probably 
to  the  fact  that  the  title  to  the  sidewalks  was  not  in  the  plain- 
tiff. The  lessees  had  a  right  to  make  certain  improvements 
in  the  premises,  and  the  lease  provides  that  they  could  remove 
such  improvements  upon  the  termination  of  the  lease.  The 
work  done  in  the  vaults  was  not  a  repair  but  was  an  improve- 
ment or  betterment,  and  being  so  it  can  not  be  said  that  the 
lessees  covenanted  to  do  that  work.  Their  covenant  does  not' 
extend  in  any  event  to  produce  a  better  condition  in  the 
premises  than  they  were  when  received.  The  complaint 
about  the  condition  of  the  vaults  was  not  made  for  practi- 
cally 5  years  after  the  beginning  of  the  tenancy.  At  that  time 
portions  of  the  building,  including  the  basement,  were  being 
occupied  by  the  Hydrographic  Office,  which  had  installed 
certain  printing  presses  or  machinery,  and  they  were  crowded 
for  room.  In  their  possession  were  certain  copper  plates  of 
an  estimated  value  of  a  million  dollars,  besides  charts  and 
other  valuable  articles,  which  they  desired  to  be  safely  stored, 
and  they  considered  that  if  stored  under  the  sidewalks  in 
vaults,  they  would  be  safe  from  a  destruction  of  the  building 

even  by  fire.  These  vaults  on  account  of  their  dampness 
were  not  suited  for  storing  copper  plates.  The  Hydro- 
graphic  Office  therefore  got  permission  of  the  Secretary  of 
the  Navy  to  occupy  some  of  said  vaults,  but  complained  that 
on  account  of  their  condition  they  were  not  suited  for  the 
purposes  desired.  Thereupon  the  Secretary  of  the  Navy 
called  upon  the  plaintiff  to  put  the  said  vaults  in  condition 
for  use  for  said  purposes,  and  after  a  great  deal  of  corre- 
spondence running  through  many  months,  during  which  the 
payment  of  rent  was  suspended  and  its  continued  suspension 
threatened,  the  plaintiff  remodeled  the  vaults  at  a  large  ex- 
pense. The  work  he  did  constituted  an  improvement  and 
was  not  a  repair.  He  protested  from  the  first  that  he  was 
not  liable  under  his  contract  to  do  said  work.  We  think  he 
was  clearly  right  in  that  position.  However,  he  did  the 
work,  and  the  question  is  whether  he  should  be  repaid  under 
the  facts  of  the  case.    It  may  bo  questioned  whether,  under 
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the  terms  of  the  lease,  that  the  building  was  rented  for 
office  purposes  only,  the  defendants  were  authorized  to  place 
machinery  such  as  the  Hydrographic  Office  had  in  the  build- 
ing ;  but  if  they  had  that  right,  they  could  not  exact  of  the 
plaintiff  a  betterment  or  improvement  in  the  vault  system  to 
accommodate  that  purpose.  It  may  be  conceded  that  the 
suspension  of  the  payment  of  rents  would  not  amount  to  legal 
duress,  since  the  plaintiff  had  a  right  of  action  for  his  rents, 
but  the  lease  did  not  have  a  clause  authorizing  him  to  reenter 
on  account  of  the  failure  to  pay  rent,  and  the  rents  were  pay- 
able monthly.  He  objected  to  doing  the  work,  protesting 
that  he  was  not  required  by  his  contract  to  do  it.  The  de- 
fendants insisted  that  he  should  do  it  and  do  the  work  so  as 
to  render  the  vaults  useful  for  a  specific  purpose.  He  did 
the  work  upon  their  demand  at  their  request  and  it  was  for 
their  benefit.  He  can  not  recover  the  cost  upon  any  theory 
that  the  contract  required  the  lessees  to  do  the  work,  for  it 
did  not  so  require,  but  we  think  that  having  done  the  work 
under  the  circumstances  stated  and  for  the  purposes  stated 
the  cost  should  fall  on  those  for  whose  benefit  it  was  done. 
It  does  not  appear  that  the  expenditure  was  of  any  benefit 
to  the  lessor  by  way  of  added  value  to  the  building  either 
.  or  his  own  use  or  on  a  rental  basis. 
If  the  conclusion  tr>  Lc  reached  were  to  be  predicted  alone 
i  the  equities  in  the  ordinary  sense  of  the  case,  and  thus 
sustained,  there  could  be  no  doubt  that  it  must  be  in  the 
plaintiff's  favor  and  to  the  full  extent  of  the  expenditure  by 
him  on  this  account. 

It  must  be  assumed  that  the  officials  of  the  Government 
acting  in  the  matter  acted  in  good  faith  and  demanded  of  the 
plaintiff  only  that  which  they  thought  they  had  a  right  to 
demand,  and  so  thinking  they  felt  justified  in  resorting  to 
such  means  as  were  available  to  them  to  enforce  their  de- 
mands. They  were,  in  our  opinion,  wholly  wrong  in  their 
conclusion  as  to  the  rights  of  the  United  States  and  the  obli- 
gations of  the  plaintiff,  and  the  coercive  measure  used  to  en- 
force a  compliance  with  their  demands  was  wholly  unjusti- 
fied.   But,  again,  we  must  assume  their  good  faith  and  con- 
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elude  that  had  they  correctly  interpreted  their  rights  and  the 
plaintiff's  obligations  they  would  not  have  pursued  the  arbi- 
trary course  they  did,  but  would  have  arranged  to  procure 
the  betterments  they  desired  either  by  providing  them  in  the 
first  instance  at  Government  expense  or  by  procuring  their 
making  by-  the  plaintiff  under  a  proper  contract  of  reim- 
bursement. 

The  work  was  done  by  the  plaintiff  under  the  circumstances 
stated,  the  Government's  representatives  insisting  on  his  ob- 
ligation under  the  contract  of  leasing  to  do  it  and  he  con- 
tinuously protesting  any  such  obligation  and  insisting  on 
compensation  on  some  proper  basis,  and  with  the  resulting 
controversy  unsolved,  it  is  referred  to  this  court  under  the 
statute.  Plaintiff's  petition  was  filed  under  the  practice 
of  this  court  after  and  by  reason  of  the  reference. 

The  Navy  Department,  therefore,  in  effect  submits  to  this 
court  the  question  as  to  whether,  as  contended  by  it,  the 
plaintiff  is  obligated  under  the  contract  of  leasing  to  make 
the  betterments  to  the  vaults  required  of  him,  or  whether, 
having  complied  with  the  requirements  of  the  department  in 
that  respect,  the  plaintiff,  as  contended  by  him,  is  entitled 
to  be  compensated  therefor.  We  conclude  that  the  whole 
transaction,  in  connection  with  its  submission  to  this  court, 
implies  a  recognition  on  the  part  of  the  department  of  an 
obligation  to  reimburse  the  plaintiff  for  the  expenditure 
required  of  him  in  this  respect  if  it  should  be  determined, 
as  matter  of  law,  that  the  contract  of  leasing  did  not  require 
that  he  do  the  work  at  his  own  expense,  and  since  our  con- 
clusion must  be  that  no  such  obligation  rested  on  the  plain- 
tiff we  must  treat  the  transaction  as  creating  an  obligation 
on  the  part  of  the  United  States  to  reimburse  the  plaintiff 
to  the  extent  of  the  required  expenditure,  and,  being  a  mat- 
ter within  the  jurisdiction  of  this  court,  the  plaintiff  is  en- 
titled to  judgment  for  the  amount. 

It  follows  that  the  plaintiff  should  have  judgment  in  the 
sum  of  $8,673.60  on  account  of  the  second  and  third  of  said 
items  and  that  the  petition  should  be  dismissed  as  to  the  first ; 
and  it  is  so  ordered. 
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WILLIAM  F.  BROTHERS  v.  THE  UNITED  STATES. 

[No.  33072.    Decided  June  14,  1917.] 

On  the  Proof 8. 

Jurisdiction;  assignment*. — Section  3477,  Revised  Statutes,  prohibits 
the  assignment  of  any  claim  for  infringement  of  letters  pat- 
ent prior  to  the  time  plaintiff  acquires  title  of  patent,  and 
the  jurisdiction  of  this  court  to  consider  actions  for  infringe- 
ment is  limited  by  the  act  of  June  25,  1910,  36  Stat.,  851. 

Patent;  Infringements. — Where  the  defendants'  device  was  designed 
to  be  and  in  fact  was  different  from  that  of  the  plaintiff's, 
an  infringement  of  the  latter's  patent  rights  can  not  be  said 
to  result  from  a  change  that  was  .not  intended  to  and  did  not 
produce  a  mechanical  equivalent 

Implied  contract. — In  suits  on  an  Implied  contract  it  is  essential  to 
a  recovery  that  the  owner  be  shown  to  have  consented  to  the 
use  of  the  property. 

Same;  infringement. — Where  the  petition  is  based  on  an  alleged  in- 
fringement, a  recovery  can  not  be  based  on  the  theory  of  an 
implied  contract. 

The  Reporter* 8  statement  of  the  case: 
Mr.  Samuel  E.  Darby  for  the  plaintiff. 

The  adjudication  of  the  validity  and  pioneership  of  the 
Brothers  patent  in  suit  by  the  Court  of  Appeals  for  the 
Second  Circuit,  223  Fed.,  359,  removes  the  necessity  for  con- 
sidering many  of  the  questions  which  ordinarily  arise  in 
patent  infringement  litigation,  including  a  discussion  of  the 
prior  art  patents. 

The  decision  of  the  Court  of  Appeals  also  wipes  out  many 
questions  regarding  the  structure  involved,  and  so  we  come 
to  this  court — the  way  having  been  pointed  out  by  the  Court 
of  Appeals — with  an  exceptionally  clear  cut  case  in  which 
the  questions  at  issue  are  reduced  to  a  very  narrow  compass. 

The  question,  then,  is,  whether  or  not  the  act  of  June  25, 
1910,  36  Stat.,  851,  gives  the  Court  of  Claims  jurisdiction  to 
entertain  a  suit  and  award  compensation  for  an  infringing 
use  of  a  patented  apparatus  occurring  after  the  date  of  the 
act  where  the  apparatus  in  question  is  not  put  into  condi- 
tion for  mfringmg  use  until  after  the  date  of  the  act,  even 
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though  the  physical  apparatus,  though  not  in  condition  for 
infringing  use,  was  owned,  used  by,  and  in  the  possession 
of  the  United  States  prior  to  the  date  of  the  act. 

In  the  present  status  of  the  case  claimant  bases  no  claim 
for  compensation  by  reason  of  the  use  of  the  cableways  by 
the  Government  prior  to  the  date  of  the  Act  of  June  25, 1910. 
The  contention  of  claimant  in  this  regard  is  that  the  appa- 
ratus used  by  the  Government  prior  to  the  date  of  the  act 
is  not,  in  the  eyes  of  the  law,  the  same  apparatus  which  was 
used  after  the  date  of  the  act  because  of  the  fact  that  it  was 
not  put  in  condition  for  infringing  use  until  after  the  date 
of  the  act.  And  the  putting  of  the  apparatus  in  condition 
for  infringing  use  made  it,  in  legal  effect,  a  different  appa- 
ratus. 

The  spirit  of  this  statute  as  construed  by  the  Supreme 
Court  is  to  afford  a  remedy  for  a  wrong  where  such  remedy 
did  not  exist  before  and  the  act  is,  therefore,  to  be  given  a 
liberal  scope  and  meaning.  United  States  v.  Palmer,  128 
U.  S.,  62 ;  SchiUinger  v.  United  States,  155  U.  S.,  163 ;  United 
States  v.  Berdan  Fire  Arms  Co.,  156  U.  S.,  552 ;  RusseU  v. 
United  States,  182  U.  S.,  516 ;  Harley  v.  United  States,  198 
U.  &,  229 ;  Crosier  v.  Krupp,  224  U.  S.,  303 ;  Farnham  v. 
United  States,  240  U.  S.,  537. 

The  statute  intended  to  make  a  division  of  infringing  acts 
in  that,  for  everything  up  to  the  date  of  the  act,  the  recovery 
must  be  had  under  the  old  law,  while  if  the  infringement 
continued  after  the  passage  of  the  act — that  is,  after  June 
25,  1910 — the  recovery  must  be  under  the  act.  The  statute 
gives  a  remedy  where  none  existed  before  and  it  would  be  a 
very  harsh  construction  to  say  that  the  Government  could 
continue  the  use  of  an  infringing  article  without  compensa- 
tion just  because  it  happened  to  have  begun  the  use,  against 
the  will  of  the  inventor  and  without  his  consent,  prior  to  the 
date  of  the  act. 

This  same  idea  is  brought  up  again  in  Farnham  v.  United 
States,  240  U.  S.,  537,  where  the  suit  was  for  profits  on  in- 
fringement from  April  16,  1900,  to  June  30,  1910,  the  case 
being  based  on  an  alleged  implied  contract  under  the  old  law. 
The  Government  commenced  the  manufacture  of  the  article 
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March  26,  1900,  and  still  continued.  The  patent  was  dated 
January  4,  1898.  The  court  held  that  there  was  no  implied 
contract  and  hence  that  no  recovery  could  be  had  under  the 
old  law,  but  as  the  claim  for  damages  included  a  period  of 
five  days  under  the  new  law,  viz,  from  June  25, 1910,  to  June 
30,  1910,  the  judgment  should  be  without  prejudice  to  the 
presentation  of  a  claim  under  the  statute.  Here,  again,  the 
court  implies  that  a  continuing  infringement  may  be  taken 
as  a  new  infringement  after  the  date  of  the  statute. 

In  Syracuse  Chilled  Plow  Co.  v.  Leroy  Plow  Co.,  233  Fed., 
684,  Judge  Hazel,  in  District  Court  of  Western  District  of 
New  York,  states : 

"  It  makes  no  difference  that  defendant  does  not  adapt  its 
construction  to  attain  all  the  benefits  of  the  patent  in  suit. 
It  has  all  the  means  to  attain  the  result,  and  presumably  it 
was  its  intention  to  operate  the  plow  in  the  same  way  as  com- 
plainant's operated. 

Identity  exists  with  reference  to  the  question  of  infringe- 
ment, if  the  idea  of  means  protected  by  the  patent  is  found 
substantially  existing  in  the  invention  practiced  by  the  al- 
leged infringer.  Robinson  on  Patents,  vol.  3,  par.  892; 
Lourie  Implement  Co.  v.  Lenhart  et  al.,  130  Fed.,  122;  Co- 
lumbia  Wire  Co.  v.  Kokomo  Steel  <&  Wire  Co.,  43  Fed.,  116. 

A  device  which  is  constructed  on  the  same  principle  as 
that  of  a  patent,  has  the  same  mode  of  operation,  and  ac- 
complishes the  same  result  by  the  same  or  equivalent  me- 
chanical means,  infringes  the  patent,  although  it  may  differ 
in  f  orm,  American  Caramel  Co.  v.  Glen  Rock  Stamping  Go.y 
201  Fed.,  363. 

In  Knight  v.  Oavit,  Fed.  Cas.,  No.  7,884,  the  court  said : 

"  The  question  is  not  whether  the  two  machines  are  identi- 
cal in  form,  or  whether  they  are  equally  perfect  in  their 
adaptation  to  use.  It  is  the  commonest  of  all  devices  with 
those  who  seek  to  defraud  a  patentee  to  give  a  novel  exterior 
to  their  piracy,  to  modify  forms,  introduce  new  parts  or 
omit  old  ones,  to  change  the  position  of  the  parts,  and,  gen- 
erally, to  mask  their  violations  of  the  patent  right  as  best 
they  may.  *  *  *  Courts  and  juries  look  through  the 
artifice  of  dress  to  the  essential  substance  and  decide  by  ref- 
erence to  the  substance  alone.  This  is  the  law  in  regard  to 
combinations  of  machinery,  as  well  as  those  which  may  be, 
in  common  language,  spoken  of  as  simple  inventions." 
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In  Marconi  Wireless  Telegraph  Co.,  etc.,  v.  Deforest  Radio 
Telephone  and  Telegraph  Company,  225  Fed.,  65,  the  court 
said : 

"  The  whole  defense  amounts  to  this;  viz :  That  defendant 
can  take,  and  has  taken,  an  infringing  set  of  apparatus 
and  so  arranged  or  coordinated  it  as  to  avoid  infringing. 
*  *  *  It  seems  to  me  that  it  would  be  proper  to  grant  a 
preliminary  injunction  here  on  the  sole  ground  that  the  ap- 
paratus vended  and  used  by  defendants  was  capable  of  in- 
fringing and  would,  when  ordinarily  used  by  operators,  be 
so  adjusted  as  to  infringe.  *  *  *  I  do  not  believe  that  a 
noninfringing  device  which  could  be  made  more  efficient  by 
an  operator  after  he  got  to  sea,  or  just  before  starting,  by 
making  it  infringe  would  be  permitted  to  remain  in  the  non- 
infringing and  less  efficient  form." 

Judge  Coxe  in  the  Court  of  Appeals  for  the  Second  Cir- 
cuit in  the  case  of  Parsons  Non-Skid  Co.  v.  Atlas  Chain  Co., 
198  Fed.,  399,  where  the  device  in  its  natural,  usual,  and  pref- 
erential use  constituted  an  infringement,  held  that  it  is  not 
a  defense  to  a  suit  for  infringement  that  it  is  possible,  by 
limiting  its  efficiency,  to  so  use  the  device  as  not  to  infringe. 
He  stated : 

"  In  other  words,  the  defendant  places  in  the  hands  of  the 
chauffeur  an  apparatus  which  may  infringe  or  not,  accord- 
ing to  whether  it  is  wound  up  loosely  or  tightly.  Should  it 
appear  that  the  best  results  can  be  obtained  only  by  a  loose 
adjustment,  it  is  hardly  probable  that  a  chauffeur  will  take 
the  additional  time  and  trouble  to  secure  an  inferior  result. 
If  experience  shows  that  a  loose  adjustment  prevents  skid- 
ding and  saves  the  wear  and  tear  of  the  tires,  it  is  safe  to 
assume  that  it  will  be  adopted,  notwithstanding  directions 
to  the  contrary." 

Wright  Co.  v.  Herring-Curtiss  Co.,  204  Fed.,  597;  Weed 
Chain  Co.  v.  Cleveland  Co.,  196  Fed.,  213;  Parsons  Co.  v. 
Asch,  196  Fed.,  215 ;  Penfleld  v.  Chambers,  92  Fed.,  630 ;  Heap 
v.  Tremont,  82  Fed.,  449;  Norton  v.  Jensen,  49  Fed.,  859; 
Rogers  v.  Mergenthaler,  64  Fed.,  799 ;  Dowagiac  Co.  v.  Min- 
nesota Mo  line  Plow  Co.,  118  Fed.,  136;  Adams  v.  Folger, 
v.  Folger,  120  Fed.,  269. 

Mr.  Henry  C.  Workman,  with  whom  was  Mr.  Assistant 
Attorney  General  Huston  Thompson,  for  the  defendants. 

Per  Curiam: 

The  plaintiff  had  assigned  his  application  for  a  patent  for 
"improvement  in  cableways  on  gravity  anchors,"  and  after 
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letters  patent  had  been  issued  and  had  been  assigned  to 
various  parties  he  became  the  owner  of  said  letters  patent 
about  two  and  a  half  months  before  their  expiration  by 
limitation  in  1912.  It  is  essential  that  any  right  of  action 
he  has  be  confined  to  said  two  and  a  half  months9  time. 
There  could  be  no  assignment  of  any  claim  against  the  Gov- 
ernment to  him  arising  prior  to  the  time  he  became  the 
owner  of  the  letters  patent.    Section  Slfll,  Revised  Statutes. 

The  Court  of  Claims  did  not  have  jurisdiction  of  claims 
for  infringement  of  a  patent  by  the  United  States  until  the 
act  of  June  25, 1910,  36  Stats.,  851.  Any  jurisdiction  which 
the  court  now  has  is  subject  to  the  limitations  of  that  act. 
It  is  therein  expressly  provided  that  the  Court  of  Claims 
shall  not  entertain  suits  "based  on  the  use  by  the  United 
States  of  any  article  heretofore  owned,  leased,  used  by,  or 
in  the  possession  of  the  United  States."  The  cableways  com- 
plained of  in  this  action  were  used  by  and  in  the  possession 
of  the  United  States  prior  to  June  25,  1910.  In  order  to 
meet  the  question  thus  presented  the  plaintiff  claims  that  sub- 
sequent to  June  25, 1910,  the  Government  materially  altered 
the  cableways  being  used  by  it  in  such  way  as  to  make  them 
infringe  his  patent.  That  result  is  said  to  flow  from  the  fact 
that  the  Government  decreased  the  deflection  of  the  cables; 
that  is,  tightened  them  up,  and  that  by  so  doing  in  connection 
with  the  loads  they  carried  the  towers  were  caused  to  yield 
or  tilt  and  thereby  to  become  in  essence  towers  such  as  plain- 
tiff's patent  contemplated  and  covered.  The  cableways  de- 
signed by  the  Government  and  used  by  it  were  intended  to 
be  rigid.  So  far  from  being  like  plaintiff's  design  they 
were  intended  to  be  different  from  it,  and  they  were  dif- 
ferent. There  can  be  no  question  that  as  constructed  and 
used  generally  the  said  cableways  used  by  the  Government 
did  not  infringe  plaintiffs  device.  That  he  had  a  meritori- 
ous device  may  be  conceded.  Brothers  v.  Lidgerwood  Mfg. 
Co.,  223  Fed.  Rep.,  364. 

During  the  course  of  the  defendants'  work  on  the  Panama 
Canal  and  the  use  of  its  cableways  it  was  found  necessary  to 
tighten  the  cableways  so  as  to  admit  of  the  carriage  of  loads 
over  and  free  of  the  work  being  constructed,  and  the  cables 
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were  accordingly  tightened.  This  was  done  in  the  orderly 
conduct  of  the  work  upon  which  the  Government  was  en- 
gaged. The  railroad  tracks  upon  which  the  base  of  the  tower 
rested  were  built  parallel  with  the  canal  cut  and  were  at 
times  constructed  upon  fills  resting  upon  swamp  or  soft 
ground.  These  conditions  may  at  times  have  caused  a  yield- 
ing of  the  tower  under  the  stress  of  the  load  upon  the  cable- 
ways;  and  if  that  fact  be  conceded  the  question  is,  Would  the 
act  of  the  Government  in  making  the  change  suggested 
amount  to  an  infringement  of  plaintiff's  patent?  As  above 
stated,  there  was  not  intention  on  the  part  of  the  Government 
to  allow  its  cableways  to  yield  or  tilt.  As  changed  they  did 
not  amount  to  a  mechanical  equivalent,  and  in  the  absence 
of  such  an  intention  and  mechanical  equivalent  it  can  not  be 
said  that  the  changes  which  the  Government  made  and  the 
results  which  followed,  largely  on  account  of  the  character 
of  the  foundation,  would  amount  to  an  infringement.  If 
the  changes  in  the  cables  or  the  addition  to  the  loads  thereon 
could  convert  the  Government's  cableways  into  a  device  em- 
bodying the  essential  features  of  plaintiff's  device,  that  fact 
would  demonstrate  the  invalidity  of  plaintiff's  patent  be- 
cause of  the  prior  state  of  the  art.  Intended  as  they  were 
to  be  rigid  and  designed  as  rigid  towers,  well  known  in  the 
art,  the  circumstances  that  from  an  overburden  they  might 
at  times  yield  or  tilt  some,  would  be  but  a  demonstration  of 
the  well-known  fact  that  even  a  rigid  tower  may  tilt  before 
it  collapses,  and  that  it  will  topple  over  or  collapse  under 
sufficient  stress.  If  plaintiff's  claim  be  so  construed  as  to 
prevent  the  use  of  a  rigid  tower  which  under  any  state  of 
circumstance  may  yield  or  tilt  to  some  extent,  then  his 
claim  in  that  regard  would  be  too  broad  to  give  it  validity. 
Plaintiff's  petition  is  plainly  based  upon  an  alleged  in- 
fringement, but  it  was  suggested  in  argument  that  if  he  can 
not  recover  for  an  infringement  he  may  recover  upon  an  im- 
plied contract.  Plainly  the  two  positions  are  inconsistent 
and  the  same  facts  do  not  give  a  right  of  action  for  both. 
The  plaintiff  protests  that  the  Government  had  no  right  to 
use  his  device,  and  he  can  not  recover  upon  an  implied  con- 
tract unless  he  consented  to  such  use.    Ru&seTVs  case,  182 
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U.  S.,  516;  Hedty  v.  Sea  &uU  Specialty  Co.,  237  U.  S., 
479,  480. 

The  evidence  is  very  conflicting  as  to  whether  the  tower, 
after  the  deflection  of  the  cables  was  lessened,  tilted  or 
yielded  at  all.  If  they  did  so  it  was  the  result  of  accident 
and  not  of  design.  The  evidence  does  not  show  any  tilting 
or  yielding  of  a  tower  during  the  period  of  plaintiff's  owner- 
ship of  the  patent. 

We  think  plaintiff  has  not  shown  an  infringement  of  his 
patent  and  that  there  can  be  no  recovery  as  upon  an  implied 
contract.    The  petition  will  therefore  be  dismissed. 


BALTIMORE  &  OHIO  RAILROAD  COMPANY  v.  THE 

UNITED  STATES. 

[No.  33172.    Decided  June  14,  1917.] 

On  the  Proof 8. 

Transportation;  land-grant  deductions. — This  la  a  suit  for  the  re- 
covery of  sums  constituting  the  difference  between  the  land- 
grant  rates,  upon  which  basis  payment  was  made,  and  com- 
mercial rates  for  the  transportation  of  baggage  of  Army  offi- 
cers on  permanent  change  of  station  under  orders. 

Rates;  estoppel. — Where  a  railroad  haying  contested  with  the  account- 
ing officers  as  to  the  application  of  land-grant  rates  to  the 
excess  of  baggage  over  regulation  allowance,  and  at  the  same 
time  made  no  question  as  to  the  regulation  allowance  itself, 
and  accepted  payment  for  the  latter  without  question  or  pro- 
test, it  is  assumed  to  have  acquiesced  therein  and  is  estopped 
from  the  assertion  of  a  claim  for  further  compensation. 

Presentation;  settlement. — Where  a  claim  is  presented  to  the  account- 
ing officers  for  less  than  the  total  amount  thereof  and  it  Is 
allowed  and  accepted,  plaintiff  can  not  thereafter  secure  an 
additional  allowance  upon  the  items  composing  his  claim  as 
presented  and  allowed,  unless  there  be  a  valid  excuse  for  not 
presenting  the  whole  account,  as  In  case  of  fraud  or  mistake, 
or  because  of  want  of  jurisdiction  in  the  accounting  officers. 

Settlement;  mistake  of  law. — Where  a  plaintiff  for  many  years  settled 
for  its  services  upon  a  land-grant  basis  and  did  not  attempt  to 
assert  any  greater  right,  it  must  have  been  because  it  did  not 
regard  itself  as  entitled  to  more  under  the  law,  and  if  there 
was  a  mistake  it  was  one  of  law,  from  the  effects  of  which 
there  can  be  no  relief,  either  in  law  or  equity. 


[52 ecu.  B.  A  O.  R.  R.  Co.  v.  U.  S.  469 

▲r*»eat   Ur  the   PUIitlff. 

71  Ae  Reporter's  statement  of  the  case : 
Mr.  F.  Carter  Pope  for  the  plaintiff. 

What  plaintiff  did  was  just  what  anybody  else  would  have 
done  where  he  was  dealing  with  an  agent  whose  powers  were 
limited — it  took  what  it  could  get  under  the  restrictions  im- 
posed on  the  disbursing  officers  and  then  brought  one  suit 
against  the  principal  for  the  aggregate  of  the  improper  de- 
ductions. Instead  of  filing  a  multitude  of  suits,  it  has  filed 
one  suit,  and  this  clearly  was  the  most  sensible  thing  to 
do,  the  most  convenient  to  everybody,  with  no  chance  of  do- 
ing anybody  any  possible  harm  unless  it  was  the  claimant 
and  other  interested  carriers  by  reason  of  claimant  possibly 
losing  track  of  some  of  the  transactions  and  not  being  able  to 
state  them  in  its  account. 

It  was  substantially  just  this  situation  with  which  this 
court  dealt  in  the  case  of  Pichley  v.  United  States,  46  C.  Cls., 
wherein,  on  page  91,  this  court  said : 

"  It  is  further  contended  by  the  Government  that  the  re- 
ceipts given  by  the  claimant  are  an  acquittance  of  any  further 
demand  under  these  contracts,  and  numerous  authorities 
from  our  own  courts  are  cited  in  support  of  this  contention, 
and  an  equal  number  from  the  same  courts  are  cited  in  oppo- 
sition. It  would  serve  no  good  purpose  to  enter  into  a  dis- 
cussion and  analysis  of  these  numerous  cases  and  we  shall  not 
do  so.  At  the  time  these  receipts  were  given  there  was  no 
dispute  between  the  parties  as  to  the  amount  due  the  claim- 
ant; the  Comptroller  of  the  Treasury  had  decided  that  the 
nmount  received  was  all  that  was  due,  and  the  paymaster 
could  pay  no  more,  and  the  claimant  knew  this.  Quite  likely 
he  was  led  to  believe  that  no  greater  sum  was  due  him,  but  if 
•  so,  as  we  decide,  he  was  mistaken.  There  was  no  settlement 
or  accord  and  satisfaction  between  the  parties,  because  there 
was  nothing  to  settle  and  no  difference  between  them  to  ac- 
cord, and  hence  there  could  have  been  i  o  consileration  for 
receipting  for  a  sum  less  than  was  actually  due." 

The  Government  has  not  been  hurt  in  the  slightest  degree,, 
has  not  been  induced  to  take  or  change  a  position  to  its  dis- 
advantage, nor  led  to  do  anything  which  it  otherwise  would 
not  have  done.  Both  the  law  and  the  equity  of  the  case  are 
with  the  claimant. 
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There  is  an  ancient  rule  substantially  to  the  effect  that 
the  courts  will  not  grant  relief  where  the  supposed  cause  of 
action  grows  out  of  a  mutual  mistake  of  law  made  by  the  par- 
ties at  the  time  of  contracting,  but  the  scope  of  this  rule  is  so 
limited  that  it  may  be  said  to  be  confined  practically  to  those 
cases  where  parties  enter  into  an  agreement  for  the  doing  of 
something  which  the  law  does  not  permit  to  be  done.  In 
such  cases  the  courts  refuse  to  grant  relief  because,  each  party 
being  equally  to  blame  for  the  mishap,  one  party  may  not 
recover  from  the  other  for  a  benefit  which  the  law  does  not 
permit  the  other  to  receive.  It  is  clear  enough  that  the  rule 
does  not  apply  to  this  case. 

Bishop,  acknowledging  the  confusion  in  the  decisions,  con- 
tents himself  by  declaring  that  a  mistake  of  law  is,  in  legal 
contemplation,  no  mistake  at  all,  since  everyone  is  conclu- 
sively presumed  to  know  the  law,  and  that  therefore  there 
is  no  mistake  to  be  relieved  against  Bishop  on  Contracts, 
enlarged  ed.,  sec.  466.  Other  writers,  while  conceding  the 
argument  made  by  Bishop  and  declining  to  attempt  a  flat 
statement  of  the  rule,  justify  me  in  asserting  its  very  narrow 
scope  as  above  stated.  From  what  Pomeroy  says,  it  is  very 
plain  that  the  rule  certainly  has  no  application  to  a  case  of 
this  kind,  when  he  writes : 

"  It  has  been  said  by  judges  of  the  highest  ability  that  the 
general  doctrine  heretofore  stated,  and  embodied  in  the 
maxim  ignorantia  juris  non  excused,  is  confined  to  mistakes 
of  the  general  rules  of  law — the  firet  class  of  mistakes  de- 
scribed in  the  preceding  paragraph ;  that  it  has  no  applica- 
tion to  the  mi  takes  of  persons  as  to  their  own  private  legal 
rights  and  interests — the  second  class  before  described ;  that 
k  jus'  in  the  maxim  denotes  only  the  general  law,  the  law 
of  the  country,  and  never  means  private  legal  rights." 

The  position  of  the  Government  is  anomalous  in  that  it 
is  defending  on  the  ground  of  its  own  mistake  of  law,  when 
as  a  matter  of  fact  the  claimant  is  pursuing  the  only  course 
open  to  it — by  this  suit — to  get  that  mistake  corrected. 
Claimant  has  never  been  under  any  delusions  concerning  the 
law,  and  it  was  under  no  obligation  to  pursue  all  these  set- 
tlements through  the  various  channels  to  the  Comptroller 
of  the  Treasury,  as  that  had  already  been  tried  and  failed. 
Pennsylvania  v.  United  States,  36  Ct.  Cls.,  head  note  VI, 
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507.  This  case  is  an  ideal  one  for  invoking  the  jurisdiction 
of  this  court.  This  court  was  constituted  for  the  very  pur- 
pose of  dealing  with  just  such  situations  as  have  arisen  here. 
One  of  its  principal  functions  is  to  pass  upon  the  acts  of  the  . 
executive  departments  and  to  correct  them  where  they  are 
wrong.  Congress  realized  the  necessity  for  such  a  tribunal 
when  it  defined  the  jurisdiction  of  this  court  to  extend, 
among  other  things,  to  "  claims  founded  *  *  *  upon  any 
regulation  of  an  executive  department,  or  upon  any  contract 
express  or  implied  with  the  Government  of  the  United 
States,9'  or  it  would  not  have  incorporated  the  language 
quoted  in  the  act  of  February  24,  1855,  and  repeated  it  in 
every  amendatory  act  thereafter,  the  last  of  which  is  the 
Judicial  Code,  approved  March  3, 1911,  section  145. 

In  this  case  the  Government,  just  like  any  other  shipper, 
was  under  an  implied  contract  to  pay  the  rates  properly  due 
for  each  item  of  transportation,  and  it  did  not  pay  the 
amount  properly  due  because  of  an  admittedly  erroneous 
ruling,  which  is  substantially  an  invalid  regulation,  pre- 
venting the  disbursing  officers  from  paying  the  amounts 
properly  due.  Just  such  mistakes  and  just  such  miscarriages 
Congress  intended  this  court  to  correct;  and  if  defendant's 
contention  should  be  sustained  it  would  be  sufficient  for  the 
Government  in  a  large  proportion  of  the  cases  coming  before 
this  court  merely  to  plead  that  the  claimant  is  estopped  be- 
cause of  the  Government's  own  mistake  in  the  construction 
of  a  statute. 

Mr.  Horace  S.  Whitman,  with  whom  was  Mr.  Assistant 
Attorney  General  Huston  T Thompson,  for  the  defendants. 

Downey,  Judge,  reviewing  the  facts  found  to  be  estab- 
lished, delivered  the  opinion  of  the  court: 

The  plaintiff's  action  is  for  the  recovery  of  a  sum  made 
up  of  amounts  alleged  to  be  due  on  several  hundred  different 
items  of  freight  transportation  furnished  the  United  States 
within  six  years  next  before  the  commencement  of  the  action. 
Much  the  larger  part  is  made  up  of  amounts  alleged  to  be 
due  on  account  of  the  transportation  of  Army  officers'  bag- 
gage on   permanent   change  of   station   under   orders,  the 
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smaller  amounts  aggregating  about  one-sixteenth  of  the 
whole  claim,  being  for  transportation  furnished  for  the 
Treasury  Department,  the  Department  of  Commerce  and 
Labor,  the  Navy  Department,  and  the  Department  of  Agri- 
culture. 

In  no  instance  is  it  sought  to  recover  the  whole  amount 
alleged  to  have  accrued  to  the  plaintiff  on  account  of  any 
shipment,  but  as  to  each  shipment  it  is  sought  to  recover  an 
amount  in  addition  to  that  already  paid,  and  the  amount 
sought  to  be  recovered  is  the  difference  between  the  com- 
mercial rates  on  each  shipment  and  the  land-grant  rates, 
or,  in  other  words,  the  commercial  rate  less  land  grant,  on 
which  basis  payment  was  made.  The  petition  presents  the 
various  transactions  as  unauthorized  deductions  by  the  ac- 
counting officers,  but  we  have  not  so  characterized  them  in 
l  ho  fin  flings.  The  reason  will  appear  as  the  discussion  pro- 
ceeds. 

The  case  is  presented  on  a  very  meager  record,  and  as  to 
some  matters  of  possible  importance  we  are  left  without  any 
showing  by  way  of  evidence  with  reference  to  these  partic- 
ular transactions,  and  must,  so  far  as  we  can,  apply  our 
knowledge  of  established  Government  methods  of  which  we 
may  take  judicial  notice. 

Settlement  has  been  made  as  to  each  of  the  items  involved, 
but  so  far  as  the  evidence  is  concerned  we  are  not  informed 
as  to  the  method  or  channel  of  settlement.  No  freight  bills 
or  vouchers  are  presented  and  no  evidence  shows  us  by  whom 
the  various  payments  v.ere  made.  The  petition  alleges  that 
the  "  accounting  officers  of  the  several  departments "  made 
deductions,  and  we  are  asked  so  to  find,  but  Government 
methods  as  to  the  bulk  of  the  transactions  and  such  meager 
evidence  as  we  have  do  not  sustain  this  allegation.  The 
"accounting  officers" — and  the  scope  of  the  designation  is 
well  understood — do  many  times  make  deductions  from 
claims  filed  against  the  Government,  but  very  many  claims 
are  never  the  subject  of  direct  settlement  by  the  auditors  and 
never  reach  the  comptroller,  and  as  to  them  it  can  not  be  said 
that  the  accounting  officers  have  made  deductions. 
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It  is  shown  by  the  findings,  which  in  this  respect  are  as 
requested  by  the  claimant,  that  approximately  fifteen-six- 
teenths of  the  whole  claim  was  for  transportation  under  the 
War  Department  for  Army  officers,  and  it  was  for  the  trans- 
portation of  baggage  on  change  of  station.  In  the  absence 
of  any  showing  to  the  contrary,  it  must  be  presumed  that 
settlements  for  this  service  were  made  in  the  usual  way,  and 
the  only  evidence  bearing  at  all  on  the  subject  indicates  in- 
ferentially  that  they  were  so  made.  The  usual  method  was 
payment  by  the  proper  quartermasters,  who  are  disbursing 
officers,  on  vouchers  stating  the  amount  due  and  certified  by 
the  claimant  to  be  correct  and  just.  These  vouchers,  already 
paid,  reached  the  Auditor  for  the  War  Department,  one 
of  the  accounting  officers,  with  the  accounts  of  the  quarter- 
master who  paid  them  and  not  as  claims  for  settlement  by 
the  auditor  but  as  vouchers  supporting  the  disbursements 
already  made  by  the  quartermasters,  for  which  credits  are 
claimed  by  them  in  their  accounts  as  disbursing  officers. 
The  vouchers,  it  is  shown  and  found,  were  stated  on  the 
basis  of  commercial  rates  less  land-grant  deductions.  The 
difference  must  clearly  have  been  the  amount  claimed,  and 
this  was  certified  to  be  correct  and  was  paid.  It  appears 
and  is  found  that  in  the  office  of  the  Auditor  for  the  War  De- 
partment, where  these  vouchers  are,  there  appears  with  them 
no  protest  and  no  exception  to  settlement  on  a  land-grant 
basis. 

Indeed,  we  may  well  know  that  if  there  had  been  any 
protest  on  the  part  of  the  railroad  company  against  this 
basis  of  settlement,  or  any  claim  for  payment  at  a  higher 
rate,  the  transactions  would  otherwise  have  presented  them- 
selves. The  Government's  accounting  offices  were  open.  If 
a  quartermaster  refused  payment  on  a  basis  thought  to  be 
correct  by  the  railroad  company,  it  was  always  its  right  to 
file  a  claim  with  the  auditor  and,  upon  adverse  action  by 
him,  to  appeal  to  the  Comptroller  of  the  Treasury.  It  was 
never  bound  to  accept  from  a  quartermaster  less  than  it 
claimed  to  be  due. 
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So  far  as  the  minor  portion  of  the  transportation  fur- 
nished to  other  departments  is  concerned,  we  may  not  so 
reasonably  indulge  a  presumption  as  to  the  channel  of  set- 
tlement, and  we  have  no  evidence  at  all.  Some  of  them 
may  have  been  by  auditor's  direct  settlement,  but,  however 
that  may  be,  it  does  not  appear  that  the  claimant  in  any 
case  claimed  more  than  was  paid.  It  is  not  only  not  so  shown, 
but  had  it  done  so  we  may  reasonably  assume  that  it  would 
have  gone  to  the  comptroller  with  an  appeal  from  an  audi- 
tor's disallowance  and  the  fact  that  it  was  claiming  a  greater 
right  would  have  appeared.  These  things  serve  to  indicate, 
among  other  things,  why  the  theory  of  deductions  by  the 
accounting  officers,  implying  claims  for  greater  amounts 
than  those  paid,  can  not  be  adopted. 

There  is  another  matter  touching  the  action  of  the  ac- 
counting officers  which  would  better  be  referred  to  before 
we  reach  a  discussion  of  the  law  of  the  case.  Claimant's 
counsel  in  effect  contends  that  it  was  useless  for  it  to  claim 
settlement  for  the  transportation  in  question  on  any  other 
than  a  land-grant  basis,  because  the  Comptroller  of  the 
Treasury  had  decided  that  such  transportation  was  subject 
to  land-grant  deduction.    In  his  brief  he  says: 

"  Claimant  has  never  been  under  any  delusion  as  to  the 
law,  and  it  was  under  no  obligation  to  pursue  all  these  set- 
tlements through  the  various  channels  to  the  Comptroller 
of  the  Treasury,  as  that  had  already  been  tried  and  failed" 

Beference  is  here  made  to  headnote  VI,  Pennsylvania  v. 
United  States,  36  C.  Cls.,  507,  in  which  it  is  said : 

"Estoppel  for  failure  to  present  a  claim  can  not  be  set 
up  by  the  party  whose  officers  decided  that  presentation 
would  be  a  useless  procedure." 

Considering  now  only  the  facts  and  not  the  law  of  the 
case,  it  is  proper  to  suggest,  first,  that  we  are  not  given 
reference  to  any  decision  of  the  Comptroller  of  the  Treasury 
specifically  holding  that  transportation  of  the  kind  in  ques- 
tion is  subject  to  land-grant  rates,  and,  second,  that  there 
never  was  any  specific  decision  of  the  comptroller  on  a  dis- 
puted question  so  holding. 

This  latter  statement  may  be  somewhat  surprising,  but  a 
very  careful  and  exhaustive  search  of  the  decisions  even 
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back  of  the  present  organization  of  the  comptroller's  office 
under  the  Dockery  Act  indicates  that  it  is  none  the  less 
true.  There  are  numerous  decisions  referring  to  land-grant 
rates  as  applicable  to  such  shipments,  but  no  decision  estab- 
lishing that  rule,  and  it  seems  to  be  open  to  the  assumption 
that  that  was  a  construction  of  the  law  adopted  from  the 
beginning  by  the  railroads  as  well  as  the  representatives  of 
the  Government.  There  was  an  Army  regulation  in  force 
at  or  before  the  passage  of  most  of  the  land-grant  acts  pre- 
scribing the  weight  of  baggage  an  officer  might  have  trans- 
ported at  Government  expense,  and  the  practice  of  applying 
land-grant  rates  seems  to  have  grown  up  without  question 
on  the  part  of  either  party.  In  latter  years  the  question  has 
more  than  once  been  before  the  comptroller  for  decision  as 
to  the  application  of  land-grant  rates  to  the  excess  over 
regulation  allowance,  but  the  recognition  of  the  rule  is  in- 
tensified by  the  fact  that  the  question  raised  in  such  cases 
was  only  as  to  the  excess.  Some  of  these  decisions  were  on 
submission  of  questions  by  the  department,  in  which  cases 
the  railroad  companies  were  not  represented,  but  in  the  case, 
for  example,  of  the  appeal  of  the  Illinois  Central  Railroad 
.  Co.,  appealed  September  20,  1904,  from  the  Auditor  for  the 
War  Department  and  decided  October  13,  1904,  11  Comp. 
Dec,  174,  the  railroad  company  was  contesting  the  appli- 
cation of  land-grant  rates  to  the  excess  of  an  officer's  bag- 
gage over  the  regulation  allowance  of  6,000  pounds.  In  the 
statement  of  the  case  it  is  said : 

"The  claimant  contends  that  ihe  personal  effects  of  an 
officer  of  the  Army  over  and  above  his  authorized  allowance 
on  change  of  station  is  not  in  any  sense  the  property  of  the 
United  States,  and  that  the  Government  is  merely  acting 
as  the  voluntary  agent  of  the  owner  of  the  freight  so  far  as 
the  excess  is  concerned,  and  because  of  these  facts  there 
exists  neither  law  nor  authority  to  make  a  land-grant  deduc- 
tion from  the  freight  charges  on  said  excess." 

The  comptroller  sustained  the  contention  of  the  railroad 
company  in  this  case  and  held  that  the  excess  over  regulation 
allowance  was  not  subject  to  land-grant  deduction.  However, 
after  the  passage  of  the  act  of  March  23, 1910,  providing  for 
the  shipment  of  excess  with  the  regulation  change  of  station 
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allowance,  it  was  held,  17  Comp.  Dec,  428,  that  land-grant 
rates  applied  to  the  whole  shipment.  This  was  the  rule  until 
the  decision  of  February  21,  1914,  20  Comp.  Dec.,  575,  over- 
ruling Seventeenth  Comptroller's  Decision,  page  428,  and 
holding  the  excess  not  subject  to  land-grant  deduction.  This 
latter  case  was  also  on  appeal  by  the  railroad  company  as  to 
the  excess  over  regulation  allowance.  As  to  the  contention 
of  the  company,  it  is  said  in  the  decision — 

"  The  company  contends  that  wherein  the  aforesaid  ship- 
ments exceed  the  '  regulation  change  of  station  allowance,'  it 
is  entitled  for  the  transportation  of  such  excess  at  the  full 
tariff  rates  without  land-grant  deduction,  and  files  a  lengthy 
brief,  in  which  it  contends  that  as  the  officer  is  required  by 
law  to  reimburse  the  Government  for  the  cost  of  the  trans- 
portation of  said  excess,  he  is  not  entitled  to  any  deduction 
from  tariff  rates  therefor  and  that  the  said  reimbursement 
should  be  made  at  the  full  tariff  rates  which  should  be  paid 
to  the  company  for  said  services." 

The  decisions  of  the  Comptroller  of  the  Treasury  are  deci- 
sions by  an  officer  authorized  by  law  to  make  them.  They  are 
final  as  to  the  executive  branch  of  the  Government  and  are 
properly  referred  to  as  to  matters  within  the  jurisdiction  of 
the  departments.  They  are  cited  here  and  in  this  connection, 
not  as  authority  on  any  legal  question  involved,  but  to  indi- 
cate correctly  the  then  attitude  of  the  railroad  companies  as 
to  the  question  with  which  we  have  to  deal. 

As  indicating  further  the  attitude  of  the  railroad  com- 
panies on  this  question,  we  note  an  item  in  Western  Trunk 
Line  Circular  1-J,  quoted  in  the  brief  filed  with  the  comp- 
troller by  counsel  in  the  last  mentioned  case  in  support  of 
the  contention  of  the  claimant  company,  as  follows: 

"  In  assessing  charges  on  the  personal  effects  of  an  officer 
changing  station,  the  Government  allowances  as  covered  by 
the  Government  bill  of  lading  must  be  considered  as  a  sepa- 
rate shipment,  to  be  billed  as  such.  Any  excess  over  the 
Government  allowance  of  the  personal  effects  of  the  officer 
must  be  considered  as  an  entirely  separate  shipment,  to  be  so 
billed,  and  charges  collected  on  the  excess  at  the  lull  com- 
mercial tariff  rates." 

It  is  said  that  the  same  provision  is  carried  also  in  Trans- 
Missouri  and  Southwestern  Tariff  Committee  issues,  and  that 
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"the  companies  governed  by  these  tariff  provisions  have 
been  submitting  their  bills  in  accordance  therewith,  charging 
the  Government,  in  one  account,  for  the  regular  allowance  of 
officer's  baggage  and  household  goods,  and,  in  a  separate  ac- 
count, setting  forth  the  amount  due  for  goods  carried,  under 
bills  of  lading,  in  excess  of  the  Government  allowance." 

It  may  be  said  that  this  claimant  company  was  not  the 
company  presenting  the  question  in  any  of  the  cases  cited, 
but  under  existing  conditions  as  to  uniform  application  of 
rates  and  well-known  cooperation  between  the  railroads  as  to 
all  questions  such  as  that  here  involved  it  can  be  of  little 
moment  whether,  for  the  purposes  of  these  citations,  this 
particular  railroad  company  was  or  was  not  the  one  directly 
interested  in  the  particular  case.  It  clearly  appears  that 
during  these  years  the  railroad  companies  were  contesting 
with  the  accounting  officers  as  to  the  application  of  land- 
grant  rates  to  the  excess  over  regulation  allowance  and  at  the 
same  time  making  no  question«as  to  the  regulation  allowance 
itself.  To  make  such  application  as  may  seem  proper  in  the 
instant  case,  it  may  here  be  said  that  it  is  not  found  and  in 
fact  does  not  appear  that  any  of  the  shipments  in  question 
included  an  excess  over  regulation  allowance. 

The  question  as  to  whether  in  fact  the  class  of  shipments 
involved  in  this  case  were  or  were  not  properly  subject  to 
land-grant  rates  is  of  course  in  the  case,  but,  if  there  are 
other  questions  naturally  preceding  that  on  which  our  con- 
clusion must  be  against  the  claimant,  it  may  not  be  necessary 
that  we  discuss  that  question,  and  it  seems  to  us  clear  that 
there  are  such  questions.  And  whether  we  regard  the  facts  as 
calling  for  the  application  by  name  of  this  or  that  rule  of 
law,  whether  we  invoke  the  rule  against  the  splitting  of 
causes  of  action,  or  that  as  to  mistakes  of  law,  or  that  of 
estoppel  in  one  form  or  another,  can  not  be  very  material  if 
we  must  arrive  at  the  same  conclusion,  no  matter  which  road 
we  travel. 

When  the  service  in  question  had  been  rendered  there  were 
two  courses  open  to  the  plaintiff  for  the  assertion  of  its  rights 
to  compensation.  One  was  to  apply  for  payment  through  the 
disbursing  or  accounting  officers  of  the  Government,  and 
the  other  was  by  action  in  this  court.    The  first  is  the  usual 
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and  regular  course  to  pursue,  and  was  the  one  pursued  in  this 
case,  payment  for  the  most  part  at  least  being  sought  and 
had  at  the  hands  of  disbursing  officers.  If  suit  had  been 
brought  in  this  court  the  claimant  would  have  presented  its 
entire  demand  as  to  each  of  the  items  sued  for,  or,  failing  to 
do  so,  it  would  have  been  concluded  by  the  court's  judgment 
from  thereafter  claiming  a  right  to  a  part  of  the  demand 
which  should  have  been  included  in  the  first  suit.  In  other 
words,  it  could  not  split  its  cause  of  action.  Baird  v.  United 
States,  96  U.  S.,  430.  "  He  is  not  at  liberty  to  split  up  his  de- 
mand and  present  it  by  piecemeal,  or  present  only  a  portion 
of  the  grounds  upon  which  special  relief  is  sought,  and  leave 
the  rest  to  be  presented  in  a  second  suit,  if  the  first  fails." 
Stark  v.  Starr,  94  U.  S.,  477,  485.  While  this  principle  does 
not  require  that  distinct  matters  each  of  which  would  author- 
ize by  itself  independent  relief  be  presented  in  a  single  suit, 
a  proper  test  for  determining  whether  or  not  the  causes  of 
action  should  have  been  joined  in  one  suit  is  said  to  be 
whether  the  evidence  necessary  to  prove  one  cause  of  action 
would  establish  the  other.  The  Haitian  Republic,  154  U.  S., 
118,  125. 

It  is  quite  clear  under  the  facts  of  the  instant  case  that  if 
the  plaintiff  had  brought  its  original  action  in  this  court  for 
the  amounts  for  which  it  made  claims  in  the  departments 
and  had  secured  judgment  therefor  it  would  not  now  be 
heard  to  assert  a  right  to  recover  for  the  additional  sums  it 
now  sues  for.  It  does  not  sue  for  distinct  matters,  each  of 
which  would  authorize  by  itself  independent  relief,  but  its 
suit  is  for  an  alleged  additional  portion  of  the  several  mat- 
ters for  which  it  made  claim  and  was  paid.  That  is  to  say, 
plaintiff  here  claims  that  certain  alleged  deductions  from 
each  of  the  several  items  made  the  subject  of  this  action 
should  not  have  been  made,  and  that  it  was  entitled  to  receive 
the  full  sum  of  said  matters  even  though  not  then  claimed. 
The  amount  which  the  plaintiff  claimed  and  received  was 
arrived  at  by  applying  the  deductions  on  account  of  land 
grant  to  shipments  of  officers'  personal  effects,  and  hence 
the  claim  as  presented  and  allowed  was  for  a  portion  of  the 
identical  sums  which  plaintiff  now  alleges  it  should  have 
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been  paid.  Its  suit  is  therefore  for  the  difference  between 
the  amount  claimed  and  allowed  and  the  amount  it  now 
claims  it  should  have  been  paid.  Under  these  circumstances 
it  is,  as  has  been  said,  clear  that  plaintiff  could  not  maintain 
its  present  suit  if  a  suit  had  been  brought  originally  in  this 
court  upon  the  claim  as  presented.  But  an  original  suit  was 
not  brought  in  this  court,  and  plaintiff  pursued  the  course  of 
presenting  its  claim  to  the  departments  concerned.  The 
question  therefore  arises,  What  effect  is  to  be  given  the 
plaintiff's  action  in  presenting  its  claim  to  the  proper  officers 
for  the  sum  which  it  was  allowed,  and  receiving  payment 
thereof,  without  claiming  the  additional  portion  of  the  sev- 
eral items  of  its  claim  here  sued  for  or  without  objection  but 
actual  concurrence  in  the  reductions  made? 

It  is  of  course  allowable  for  a  claimant  to  present  his 
claim  to  the  accounting  officers  and  upon  disallowance  of 
parts  of  it  to  sue  for  all  of  it  in  this  court  or  to  reserve  in  a 
proper  way  the  right  to  sue  for  the  part  disallowed  in  the 
event  of  acceptance  of  the  sum  allowed  where  he  has  not 
concluded  himself  by  the  terms  of  his  receipt,  release,  or 
otherwise.  But  some  effect  must  be  given  to  the  fact  that  a 
party  presents  to  the  disbursing  or  accounting  officers  a 
claim  and  receives  allowance  thereof  when  it  comes  to  his 
asserting  afterwards  in  this  court  a  portion  of  the  identical 
matter,  which  portion  he  failed  to  assert  in  the  claim  as 
originally  presented.  It  was  said  in  the  Savings  Bank  case, 
16  C.  Cls.,  335,  350,  that  the  Comptroller  of  the  Treasury 
is  merely  an  accounting  officer,  but  the  statements  in  that 
case,  decided  in  1880,  must  be  qualified  by  the  fact  that  the 
statute  known  as  the  Dockery  Act,  passed  in  1894,  28  Stat. 
L.,  207,  208,  materially  modified  and  added  to  the  powers 
of  the  accounting  officers.  It  remains  true,  however,  that 
the  action  of  the  auditors  and  the  comptroller  is  not  binding 
on  the  courts.  The  Dockery  Act  provides  that  the  balances 
which  may  from  time  to  time  be  certified  by  the  auditors 
upon  the  settlements  of  public  accounts  shall  be  final  and 
conclusive  upon  the  executive  branch  of  the  Government, 
except  that  a  revision  may  be  had  within  one  year  by  the 
comptroller,  "whose  decision  upon  such  revision  shall  be 
final  and  conclusive  upon  the  executive  branch  of  the  Gov- 
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eminent."  The  act  further  provides  that  "any  person  ac- 
cepting payment  under  a  settlement  by  an  auditor  shall  be 
thereby  precluded  from  obtaining  a  revision  of  such  settle- 
ment as  to  any  items  upon  which  payment  is  accepted."  It 
is  therefore  apparent  that  when  a  party  accepts  payment  of 
items  in  his  account  he  can  not  seek  a  revision  as  to  such 
items  at  the  hands  of  the  comptroller.  In  that  department, 
at  least,  he  is  concluded  by  his  action.  May  he  present  his 
claim  for  less  than  he  really  claims,  and  after  its  allowance 
and  payment  secure  an  additional  allowance  upon  the  items 
composing  his  claim  as  presented  and  allowed?  We  think 
the  terms  of  the  act  we  have  quoted  from  preclude  such  a 
claim  in  the  departments. 

As  above  stated,  the  action  of  the  auditors  and  the  comp- 
troller do  not  conclude  the  courts  where  the  claimant,  choos- 
ing not  to  abide  their  action,  seeks  relief  in  a  proper  case 
from  the  courts.  But  his  action  before  those  officers  can  not 
be  entirely  ignored.  The  fact  that  the  statute  provides  that 
the  action  of  said  officers  shall  be  conclusive  on  the  executive 
branch  carries  an  implication,  at  least,  that  the  claimant  shall 
present  his  account  as  he  claims  it  to  be,  and  this  follows  from 
the  further  provision  that  his  acceptance  of  an  allowance 
precludes  his  application  for  revision. 

The  usual  application  of  the  rule  is  to  cases  where  a  part 
of  an  item  presented  to  an  auditor  has  been  by  him  allowed 
and  a  part  disallowed,  the  theory  being  that  if  the  claimant 
wants  a  revision  at  the  hands  of  the  comptroller  he  must  give 
the  comptroller  jurisdiction  of  the  whole  item  so  that  the 
comptroller  may  review  and,  if  need  be,  correct  the  action  of 
the  auditor  as  to  his  allowance  as  well  as  his  disallowance 
and,  to  this  end,  the  claimant  may  not  take  what  the  auditor 
has  allowed  and  still  have  his  appeal  as  to  the  part  disal- 
lowed. But  to  permit  him  to  present  a  part  of  a  claim  which 
he  has  reason  to  believe  the  auditor  will  allow,  and  take  the 
money,  and  then  present  a  remaining  part  of  the  same  claim, 
without  good  reason  for  not  having  presented  it  in  full  in  the 
first  place,  and  have  his  appeal  in  case  of  disallowance  is  to 
permit  him  to  circumvent  the  law  to  his  own  advantage. 
Such  being  his  position  before  the  accounting  officers,  why  u 
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it  not  reasonable  to  hold  that  it  should  remain  the  same  when 
he  appeals  to  the  courts  If  We  do  not  mean  to  say  that  in 
cases  where  a  valid  excuse  for  not  presenting  the  whole  ac- 
count is  shown,  as  in  case  of  fraud  or  mistake  or  in  case  of 
want  of  jurisdiction  in. the  accounting  officers,  the  claimant 
must  necessarily  be  held  strictly  to  his  account  as  presented; 
but  we  do  think  that  in  all  cases  not  properly  to  be  excepted 
from  the  rule  the  proper  and  only  proper  course  is  to  present 
the  claim  as  asserted  in  its  entirety  wherever  first  presented. 

The  question  then  is  as  to  the  effect  to  be  given  to  the 
plaintiff's  action  in  this  case  under  the  facts.  It  rendered 
certain  service,  and  was  the  final  carrier  of  shipments  of  offi- 
cers' personal  effects,  which  were  carried  over  several  roads, 
some  of  which  were  land-grant  roads.  The  plaintiff  was  not 
a  land-grand  road.  The  rule  had  prevailed  for  many  years 
that  for  like  shipments  the  deductions  applicable  to  ship- 
ments of  Government  property  should  be  made.  The  rule 
had  been  acquiesced  in  to  the  extent,  at  least,  that  no  action 
to  test  it  had  ever  been  brought  in  this  court,  and  so  far  as  ap- 
pears it  had  never  been  contested  any  place.  The  plaintiff 
rendered  its  accounts  as  final  carrier,  which  necessarily  in- 
volved the  charges  of  the  initial  and  intermediate  carriers. 
The  accounts  were  allowed  and  paid,  substantially  as  ren- 
dered. Payments  were  accepted  and  no  protest  or  objection 
thereto  was  made  by  plaintiff.  It  sues  for  the  amount  of  the 
deductions  made  on  the  several  items  cf  its  account,  and  these 
deductions,  so  far  as  appears,  it  had  itself  made  when  it  pre- 
sented its  accounts.  As  it  could  not  in  this  court  split  its 
cause  of  action,  so  also  it  can  not  present  an  account  to  the 
disbursing  or  accounting  officers  with  full  knowledge  of  all 
the  facts  and  without  averring  or  showing  any  mistake  of  fact 
or  fraud  or  circumstances  of  oppression  maintain  its  action 
in  this  court  upon  the  identical  items  of  the  account  after  re- 
ceiving without  objection  or  protest  payment  of  the  claim  for 
the  same  items  as  rendered. 

Another  view  of  the  transaction  which  presents  itself  is 
this:  The  right  of  recovery,  if  there  exists  a  right  at  all, 
must  necessarily  be  predicated  on  the  proposition  that  ship- 
ments of  the  kind  here  involved  were  not  properly  to  be 
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made  at  land-grant  rates.  This  question  involves  a  construc- 
tion of  the  land-grant  acts  and,  specifically,  a  determination 
of  the  question  as  to  whether  or  not  an  officer's  allowance  of 
baggage  to  be  transported  for  him  on  change  of  station 
under  orders  at  Government  expense  is,  for  the  purposes  of 
that  shipment,  "  property  of  the  United  States "  within  the 
meaning  of  those  words  as  used  in  the  land-grant  acts. 
Taken  from  the  act  of  March  3, 1863, 12  Stat,  772,  or  the  act 
of  May  5, 1864, 13  Stat.,  64,  or  other  of  the  acts  not  necessary 
to  cite,  the  provision  is  that  railroads  so  aided — 

"  Shall  be  and  remain  public  highways,  for  the  use  of  the 
Government  of  the  United  States,  free  from  all  toll  or  other 
charge  upon  the  transportation  of  any  property  or  troops 
of  the  United  States." 

We  have  cited  the  fact  that  for  many  years  up  to  and  in- 
cluding the  period  covered  by  this  suit  shipments  of  the  char- 
acter here  in  question  were  regarded  as  within  this  provision, 
and  since  it  does  not  appear  that  the  practice  was  the  result 
of  any  specific  decision  of  the  question  by  the  Comptroller  of 
the  Treasury,  it  must  be  assumed  that  it  was  the  result  of  a 
like  interpretation  of  the  law  by  the  Government  and  the 
railroads  interested.  If  the  interpretation  was  wrong,  are 
not  the  transactions  thereunder  subject  to  the  usual  rule  as 
to  mistakes  of  law? 

A  mistake  of  law  is  defined  as  "a  mistake  which  occurs 
when  a  person  having  full  knowledge  of  facts  comes  to  an 
erroneous  conclusion  as  to  their  legal  effect."  27  Cyc,  809 ; 
6Words  and  Phrases,  4553.  "A  mistake  of  law  is  an  errone- 
ous conclusion  as  to  the  legal  effect  of  known  facts."  15 
Amer.  &  Eng.  Ency.  Law,  634. 

In  Black's  Dictionary  of  Law,  page  780,  quoting  from  12 
Wise,  124,  it  is  said : 

"A  mistake  of  law  happens  when  a  party,  having  full 
knowledge  of  the  facts,  comes  to  an  erroneous  conclusion  as  to 
their  legal  effect.  It  is  a  mistaken  opinion  or  inference,  aris- 
ing from  an  imperfect  or  incorrect  exercise  of  the  judgment, 
upon  facts  as  they  really  are;  and,  like  a  correct  opinion, 
which  is  law,  necessarily  presupposes  that  the  person  form- 
ing it  is  in  full  possession  of  them.    The  facts  precede  the 
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law,  and  the  true  and  false  opinion  alike  imply  an  acquaint- 
ance with  them.  Neither  can  exist  without  it.  The  one  is 
the  result  of  a  correct  application  to  them  of  legal  principles, 
which  every  man  is  presumed  to  know,  and  is  called  '  law ' ; 
the  other,  a  result  of  a  faulty  application,  and  is  called  a 
1  mistake  of  law.9 " 

In  Bank  of  the  United  States  v.  Daniel,  12  Pet, 
82,  the  parties,  both  informed  as  to  all  the  facts,  had  ad- 
justed their  differences  under  a  mutual  construction  of  a 
statute  of  the  State  of  Kentucky.  One  of  the  parties  sought 
to  recover  a  part  of  the  sum  paid,  upon  the  ground  that  the 
transaction  was  not  within  the  statute.  The  court  held  it  a 
mistake  of  law,  which,  it  is  said,  "  forms  no  ground  of  relief 
from  contracts  fairly  entered  into  with  a  full  knowledge  of 
the  facts." 

In  United  States  v.  Edmonston,  181  U.  S.,  500,  the  plaintiff 
sought  to  recover  an  alleged  excess  payment  required  of  him 
in  connection  with  the  preemption  of  lands,  the  Govern- 
ment's representative  misconstruing  the  law  as  to  the  price 
required  to  be  paid,  and  the  purchaser  acquiescing.  Recov- 
ery was  denied  because  the  payment  was  voluntary,  and  be- 
cause "  while  there  was  a  mistake,  it  was  mutual  and  one  of 
law."    [Italic  ours.] 

As  to  the  effect  of  a  mistake  of  law  on  the  part  of  one 
conversant  with  all  the  facts  and  unaccompanied  by  any 
fraud  or  misrepresentation  the  authorities  are  plentiful  in 
support  of  the  proposition  that  such  a  mistake  will  not  afford 
ground  for  relief,  either  in  law  or  in  equity,  and  the  parties 
will  be  left  where  they  have  placed  themselves.  If  where 
only  one  of  the  parties  is  mistaken  as  to  his  rights  under  the 
law  he  may  not  be  relieved,  there  would  seem  to  be  less  rea- 
son for  affording  relief  to  one  where,  as  in  this  case,  both 
parties  have  proceeded  for  years  under  the  same  conception 
of  their  legal  rights.  "  Mistake  of  law  may  be  a  misappre- 
hension of  the  law  or  of  their  private  rights  to  property  by 
both  parties  to  a  transaction,  both  of  them  making  substan- 
tially the  same  mistake,  or  it  may  be  a  misapprehension  of  the 
law  or  of  his  private  right  by  one  of  the  parties  alone."  Kerr 
on  F.  and  M.,  899. 
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In  UtermeMe  v.  Norment,  197  U.  S.,  40,  56,  it  is  said : 

"  It  has  been  held  from  the  earliest  days  in  both  the  Fed- 
eral and  State  courts  that  a  mistake  of  law,  pure  and  simple, 
without  the  addition  of  any  circumstances  of  fraud  or  mis- 
representation, constitutes  no  basis  for  relief  at  law  or  in 
equity  and  forms  no  excuse  in  favor  of  the  party  asserting 
that  he  made  such  mistake." 

In  Lamborn  v.  County  Commissioners,  97  U.  S.,  181,  citing 
other  authorities,  it  is  said : 

"  Mistake,  in  order  to  be  a  ground  of  recovery,  must  be  a 
mistake  of  tact  and  not  of  law.  Such,  at  least,  is  the  general 
rule." 

There  are  many  other  authorities  along  the  same  general 
lines  which  we  do  not  deem  it  necessary  to  cite,  except  as  we 
may  have  occasion  to  refer  to  some  of  them  as  more  properly 
in  support  of  a  slightly  broader  theory  of  the  case.  If,  con- 
versant as  it  was  with  all  the  facts  and  not  in  any  way  the 
victim  of  fraud,  misrepresentation,  or  duress,  the  claimant 
for  these  many  years  settled  for  its  services  in  the  class  of 
cases  here  involved  on  a  land-grant  basis  and  did  not  attempt 
to  assert  any  greater  right,  it  must  have  been  because  it  did 
not  regard  itself  as  entitled  to  anything  more  under  the  law, 
and  if  thr.t  is  the  better  view  of  the  transaction  it  seems  clear 
that  if  there  was  any  mistake  it  was  a  mistake  of  law  from 
the  effects  of  which  it  can  not  now  be  relieved.  It  was  a 
mistake,  not  as  to  any  fact,  but  as  to  the  legal  effect  of  known 
facts,  a  mistake  in  the  application  of  the  law  to  the  facts. 

What  has  been  said  embodies  to  some  extent  the  conclusion 
that  there  never  was  any  specific  decision  of  the  Comptroller 
of  the  Treasury  holding  such  shipments  subject  to  land-grant 
rates,  but  to  meet  the  contention  of  counsel  we  suggest  that 
the  conclusion  must  be  the  same  even  if  there  had  been  such 
a  decision.  If  the  railroad  companies,  this  claimant  included, 
were  for  these  many  years  accepting  without  protest  com- 
pensation on  a  land-grant  basis  because  of  a  decision  of  the 
comptroller  to  the  effect  that  they  were  not  entitled  to  more, 
the  decision  must  have  been  rendered  equally  long  ago.  They 
were  not  precluded  by  it  from  asserting  their  rights  in  this 
court,  whose  doors  were  always  open  to  them,  and  con- 
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tinued  acquiescence  so  thoroughly  evidenced  by  the  manner 
of  presentation  and  settlement  of  claims  must  as  thoroughly 
commit  them  as  if  the  construction  was  their  own  from  the 
beginning.  "  Every  person  is  bound  to  take  care  of  his  own 
rights  and  to  vindicate  them  fully  in  due  season  and  in 
proper  order.'9    Am.  and  Eng.  Eney.  Law,  vol.  12,  535. 

There  is  yet  another  view  of  the  case  leading  us  to  the 
same  conclusion  by  a  route  different  only  in  theory.  Whether 
we  may  in  strict  accuracy  call  it  "  estoppel "  is  not  material. 
By  the  courts  it  has  been  many  times  so  denominated,  some* 
times  preceded  by  the  word  "  equitable,"  occasionally  by  the 
word  "  quasi."  It  is  also  referred  to  as  a  "  waiver,"  and  in 
some  instances  it  is  very  properly  discussed  as  a  doctrine  of 
public  policy,  a  doctrine  necessary  that  there  may  be  an  end 
to  accounting  as  well  as  to  litigation. 

In  discussing  this  phase  of  the  case  it  is  not  necessary 
that  there  be  repetition  of  the  many  circumstances  already 
stated.  The  whole  course  of  procedure  on  the  part  of  the 
plaintiff  company  is  before  us.  It  presents  now  no  claim  for 
any  service  as  to  which  it  has  not  already  presented  its  claim 
elsewhere  and  been  paid.  It  asserted  the  amount  due  it  in 
each  instance  and  was  paid,  and  we  may  well  assume  from 
all  the  facts  of  the  case  that  it  was  paid  just  what  it  expected 
to  be  paid  when  it  rendered  the  service.  It  accepted  pay- 
ment in  every  instance  without  protest,  so  far  as  appears, 
and  in  most  instances,  as  we  have  seen,  it  acquitted  the  Gov- 
ernment as  to  any  further  demands  by  its  certification  as  to 
the  correctness  of  the  demand  made.  Shall  it  now,  probably 
because  of  some  later  action  of  this  court  on  a  similar  ques- 
tion, be  permitted  to  assert  its  right  to  additional  compensa- 
tion for  the  same  service  for  which  it  has  already  presented 
its  claim,  been  paid,  and  accepted  payment  without  protest? 
The  rules  of  law  as  laid  down  in  innumerable  cases  are 
against  its  right  so  to  do  and  the  necessities  of  a  vast  govern- 
mental machine  in  which  there  must  so  apparently  be  system 
and  finality  require  regarc  for  those  rules. 

As  to  the  effect  of  payment  and  acceptance  after  a  state- 
ment of  the  account  of  the  auditing  officers  which  clearly 
does  not  present  so  strong  a  case  as  we  have  here  since  a  part 
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of  the  amount  claimed  was  disallowed,  it  is  said  in  Baird  v. 
United  States,  supra: 

"  In  effect  this  was  an  offer  to  pay  the  balance  stated  in 
satisfaction  of  the  claim.  The  acceptance  of  the  money 
afterwards  without  objection  was  equivalent  to  an  accept- 
ance of  the  payment  in  satisfaction." 

In  the  Railway  Mail  Service  cases,  13  C.  Cls.,  199,  certain 
railroad  companies  had  transported  mails  over  their  main 
and  branch  lines  for  the  Government  during  a  period  of  sev- 
eral years,  receiving  without  protest  a  certain  rate  of  com- 
pensation, though  in  fact  a  statute  provided  for  a  greater 
rate  of  compensation.  Subsequently,  objection  was  made  by 
both  companies  to  the  rate  at  which  they  were  being  paid, 
and  later  suit  was  brought  for  the  recovery  of  the  amount 
alleged  to  be  due  them  and  which  had  been  withheld  in  mis- 
taken construction  of  the  statute.  It  was  held  that  for  the 
period  during  which  they  had  accepted  compensation,  as  de- 
termined by  the  department's  construction,  without  protest 
there  could  be  no  recovery,  but  from  and  after  the  time  of 
protest  recovery  was  allowed.  The  court  said,  in  dealing 
with  the  claim  of  the  first  company: 

u  It  took  no  exception  to  this  rate  of  payment  until  Decem- 
ber 4,  1875.  Up  to  that  time  therefore  it  must  be  regarded 
as  acquiescing  in  the  department's  ruling." 

On  appeal  to  the  Supreme  Court  the  decision  was  affirmed 
(103  U.  S.,  703),  the  court  saying: 

"  The  Court  of  Claims  found  in  favor  of  the  claimant,  and 
rendered  judgment  for  the  sum  due  after  the  notification  and 
demand  of  December  4, 1875,  but  held  that  the  company  was 
estopped  by  its  acquiescence  in  the  adjustments  and  the  pay- 
ments it  had  received  without  objection  or  protest  from 
July  1, 1873,  to  that  period.  In  this  we  think  the  Court  of 
Claims  was  right." 

In  Central  Pacific  R.  R.  Co.  v.  United  States,  28  C.  Cls., 
427,  the  claimant,  during  a  period  of  more  than  six  years,  had 
transported  at  the  request  of  the  Postmaster  General  "  post- 
office  inspectors  "  of  the  Post  Office  Department  without  pay- 
ment for  the  transportation  and  without  objection  on  its  part. 
Suit  was  later  brought  to  recover  compensation  for  such 
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transportation.  It  was  held  that  the  company,  by  its  acquies- 
cence in  the  demand  of  the  Postmaster  General,  had  waived 
its  right  to  compensation  and  was  now  estopped  from  setting 
up  such  a  claim.    The  court  said : 

"  To  deduce  from  the  facts  an  obligation  upon  the  part  of 
the  defendants  to  pay  for  transportation  of  the  special 
agents  would  be  in  direct  violation  of  the  contemporaneous 
construction  of  the  obligation  given  by  both  parties  during 
the  performance  of  the  service." 

This  decision  was  affirmed  by  the  Supreme  Court,  164 
U.  S.,  93.    The  court,  page  97,  said : 

"By  the  regulations  of  the  Post  Office  Department  the 
right  was  assumed  as  existing,  and  the  demand  contained  in 
the  commissions  for  free  transportation  for  the  holders  of 
the  commission  was,  when  acquiesced  in  by  the  company,  an 
acknowledgment  on  its  part  of  the  existence  and  validity  of 
the  right.  The  company  was  informed  by  the  contents  of  the 
commission  that  the  right  of  free  transportation  was  claimed, 
and  when  it  was  accorded  pursuant  to  the  claim,  and  no  de- 
mand made  for  payment,  at  the  time  or  for  years  thereafter 
until  the  commencement  of  this  suit,  such  acquiescence 
amounts  to  a  clear  and  conclusive  waiver  on  the  part  of  the 
company  of  any  right  to  now  demand  such  payment." 

In  United  States  v.  Garlinger^  169  U.  S.,  316,  an  action 
for  additional  compensation  as  inspector  in  the  customs  serv- 
ice in  which  a  judgment  of  this  court  in  favor  of  the  claim- 
ant was  reversed,  the  Supreme  Court  said : 

"  He,  however,  elected  to  remain  during  the  period  above 
mentioned,  and  to  receive  the  compensation  awarded  him  bv 
the  collector,  without  any  protest  as  to  its  insufficiency.  It 
may  be  fairly  presumed  that  the  collector  in  paying,  and  the 
claimant  in  accepting  the  money  paid,  supposed  that  the  pay- 
ments were  in  full.  Such  a  course  of  conduct,  we  think, 
brings  this  claim  within  the  principle  of  well-settled  cases, 
that  the  receipt  of  payment,  purporting  to  be  in  full,  when 
there  is  no  fraud  or  coercion,  can  not  afterwards  be  repudi- 
ated as  insufficient 

******* 

"  We  do  not  want  to  be  understood  as  saving  that  the  mere 
fact  of  receiving  money  in  payment  will  estop  a  creditor. 
But  where,  as  in  this  case,  the  payments  were  made  fre- 
quently, through  a  considerable  period  of  time,  and  were  re- 
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ceived  without  objection  or  protest  and  when  there  is  no  pre- 
tense of  fraud,  or  of  circumstances  constituting  duress,  it  is 
legitimate  to  infer  that  such  payments  were  made  and  re- 
ceived on  the  understanding  of  both  parties  that  they  were  in 
full.  Such  a  presumption  is  very  much  strengthened  by  the 
lapse  of  two  years  before  the  appellee  thought  fit  to  make 
any  demand." 

In  the  case  of  Capt.  Wadleigh,  4  Comp.  Dec,  328,  a  claim 
for  additional  pay  and  allowances,  the  then  assistant  comp- 
troller, in  a  well-considered  opinion,  said : 

"  It  is  no  sufficient  excuse  to  say  that  at  the  time  of  the 
allowance  of  the  former  claim  this  claim,  if  presented,  would 
have  been  disallowed  by  the  accounting  officers  under  the 
rule  then  prevailing.  It  is  not  to  be  presumed  that  the  comp- 
troller would  have  determined  the  question  erroneously  if 
properly  presented;  but  whether  be  would  have  done  so  or 
not,  that  was  the  time  and  forum  for  settling  the  entire 
matter,  and  it  affords  no  legal  excuse  for  dividing  his  claim 
and  presenting  it  piecemeal.  Nor  can  it  be  said  that  he  was 
compelled  to  accept  this  interpretation  of  the  law.  The 
courts  were  open  to  him  to  assert  his  rights  if  he  felt  himself 
aggrieved  by  the  action  of  the  acounting  officers.  He  did  not 
avail  himself  of  this  privilege,  and  his  long  acquiescence,  if 
nothing  else,  ought  to  estop  him  from  recovering  anything 
beyond  the  payments  he  has  received. 

******* 

"  Claims  of  this  kind  are  without  substantial  equity.  The 
officer  was  paid  at  the  time  the  service  was  rendered  all  that 
he  or  the  Government  officers  supposed  he  was  entitled  to  re- 
ceive. Viewed  on  the  plane  of  u  private  contract  no  court 
would  disturb  such  payments  to  allow  an  additional  amount 
because  both  parties  misconstrued  the  contract.  Whether 
erroneous  or  not,  the  parties  to  a  contract  are  bound  by  the 
construction  which  they  themselves  place  upon  it.  It  can 
not  be  objected  that  this  being  a  transaction  between  a 
sovereign  and  a  subject,  the  latter  is  bound  to  accept  the  in- 
terpretation of  the  Government  officials,  for,  as  stated  above, 
the  courts  were  available  for  his  relief." 

The  rule  is  so  well  settled  and  attention  has  been  so  often 
called  to  the  fact  that  exceptions  to  its  operation  are  always 
in  cases  where  the  exception  is  justified  because  of  some  cir- 
cumstance peculiar  to  the  case,  tbat  we  do  not  deem  it  neces- 
sary to  lengthen  this  opinion  for  the  purpose  of  further  quo- 
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tation.  And  it  can  scarcely  be  questioned  that  this  case  is 
peculiarly  and  wholly  within  the  rule. 

But  there  is  still  another  view  of  the  case  which  we  think 
ought  to  be  suggested,  even  though  it  may  not  be  deemed 
necessary  to  indulge  in  lengthy  discussion. 

The  transportation  in  question,  so  far  as  it  involved  the 
baggage  of  Army  officers,  was  payable  from  the  appropria- 
tion carried  in  annual  Army  appropriation  acts  under  the 
subhead  u  Transportation  of  the  Army  and  its  officers,'9  and 
from  that  appropriation  alone.  In  the  act  for  the  fiscal  year 
first  involved  in  this  case  (act  of  Mar.  3, 1909,  for  the  fiscal 
year  1910,  35  Stat,  732  at  745),  as  well  as  in  former  and  all 
subsequent  acts,  wherein  it  is  provided  that  "such  land- 
grant  railroads  as  have  not  received  aid  in  Government 
bonds  "  shall  in  no  case  be  paid  more  than  50  per  centum  of 
the  amount  of  service,  it  is  also  provided  "that  such  com- 
pensation shall  be  computed  upon  the  basis  of  the  tariff  or 
lower  special  rates  for  like  transportation  performed  for  the 
public  at  large,  and  shall  be  accepted  as  in  full  for  all  de- 
mands for  such  service"  [Italics  ours.]  With  reference  to 
the  other  class  of  land-grant  roads,  it  is  also  specifically  pro- 
vided that  in  expending  the  money  appropriated  by  the  act 
no  more  shall  be  paid  than  50  per  centum  of  the  compensa- 
tion than  shall  at  that  time  be  charged  to  and  paid  by  private 
parties  for  like  and  similar  transportation,  which  amount 
u  shall  be  accepted  as  in  full  for  all  demands  for  such 
service." 

We  are  not  put  to  a  discussion  of  the  question  as  to  the 
right  of  Congress,  by  subsequent  enactment,  to  legislate  into 
the  land-grant  acts  something  which  may  not  have  been 
there  originally,  for  it  did  not  attempt  to  do  that  It  put 
a  limitation  on  the  use  of  appropriated  funds.  This  it 
clearly  had  a  right  to  do.  The  claimant  was  chargeable 
with  knowledge  of  the  condition  and  its  acceptance  of  pay- 
ment thereunder  worked  an  estoppel  against  a  claim  for 
further  compensation. 

The  conclusion  we  have  reached  is  different  from  that  in 
the  Chicago,  Milwaukee  A  St.  Paul  Ry.  Co.,  No.  32975,  in 
which  the  claimant  had  judgment    None  of  the  questions 
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herein  were  suggested  by  the  defendants  in  that  case.    The 
Government's  brief  stated : 

"  There  is  but  one  question  involved  in  this  case,  and  that 
is  whether  or  not  the  railroads  should  carry  the  effects  of 
officers  when  transferring  stations  at  land-grant  rates." 

As  was  suggested  in  Wilson's  case,  38  C.  Cls.,  6,  10,  the 
fact  that  a  judgment  has  been  rendered  in  another  case  does 
not  present  a  sufficient  reason  for  an  entry  of  judgment  in 
this  case.  If  the  same  defenses  were  available,  they  should 
have  been  presented ;  but  they  were  not  offered ;  and,  as  said 
by  Judge  Howry  in  that  case,  "the  court  can  not  follow 
precedents  for  which  it  is  not  responsible,  because  available 
defenses  did  not  appear/9  The  defenses  were  made  in  this 
case,  and  we  can  not  regard  the  Chicago,  Milwaukee  &  St. 
Paul  Ry.  Co.  case  as  authority  upon  the  questions  now  con- 
sidered. 

We  conclude  that  the  plaintiff  is  not  entitled  to  recover, 
that  its  petition  should  be  dismissed,  and  it  is  so  ordered. 

Hay,  Judge,  Booth,  Judge,  and  Campbell,  Chief  Justice, 
concur. 

Barney,  Judge,  concurs  in  the  conclusion  reached. 


THE  CHICAGO  &  ALTON  RAILROAD  COMPANY  v. 

THE  UNITED  STATES. 

[No.  30834.    Decided  October  29,  1917.] 

On  Defendant's  Motion. 

Transportation;  Post  Office;  mail  containers.— Where  certain  mail 
containers  carried  on  plaintiff's  road  were  destined  for  a  con- 
necting line,  the  station  of  which  was  more  than  80  rods 
distant,  plolntifTs  duty  in  connection  therewith  ceased  when 
they  left  the  cars  of  plaintiff,  and  it  became  the  duty  of  the 
defendants  under  their  own  Postal  Regulations,  sections 
1191  and  1192,  to  transfer  them  to  their  destination  and  to 
provide  for  their  carriage,  and  a  deduction  from  the  com- 
pensation of  the  railroad  of  the  cost  of  such  transfer  Is 
unauthorized. 

The  Reporter's  statement  of  the  case  : 

The  facts  of  the  case  and  the  grounds  for  defendants' 
motion  are  sufficiently  set  forth  in  the  opinion  of  the  court. 
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Messrs.  /.  Robert  Anderson  and  Joseph  Stewart,  with 
whom  was  J/>.  Assistant  Attorney  General  Huston  Thomp- 
son^ for  the  motion. 

The  universal  practice  covering  a  long  period  of  time  has 
been  to  require  the  railroad  performing  mail  service  to  de- 
liver mails  to  and  take  them  from  intermediate  post  offices 
on  the  route  whenever  such  office  is  located  less  than  80  rods 
from  the  railroad  station  at  which  the  company  has  an 
agent  or  other  representative.  This  has  covered  all  mails 
directed  by  the  Post  Office  Department  to  be  carried  between 
such  station  and  post  office  in  either  direction  whatever 
might  be  the  ultimate  destination  of  such  mails,  whether 
they  were  mails  for  local  distribution  and  delivery  in  the 
post  office  or  originating  locally  in  the  post  office  and  intended 
for  dispatch  by  the  railroad  line,  or  whether  they  were  mails 
which  arrived  by  the  railroad  line  destined  for  points  upon 
a  connecting  railroad  line  when  the  time  between  the  arrival 
and  departure  of  the  connecting  trains  was  sufficient  to 
allow  the  connection  to  be  made  through  the  local  post  office. 

This  rule  was  not  only  followed  by  plaintiffs  predecessor 
during  the  term  beginning  July  1,  1903,  but  by  the  plain- 
tiff also  during  the  succeeding  term  beginning  July  1,  1907, 
and  it  continued  to  so  perform  the  service  in  accordance  with 
this  general  requirement  and  custom  until  September,  1910, 
when  it  refused  and  failed  to  perform  it  further. 

It  is  shown  that  the  practice  of  the  Post  Office  Department 
has  been  uniform  in  requiring  railroad  companies  carrying 
the  mails  to  deliver  the  same  into  intermediate  post  offices 
under  the  conditions  named  in  the  regulations. 

The  decisions  of  this  court  in  a  number  of  cases  have  been 
uniformly  in  support  of  this  requirement  and  practice.  It 
is  true  that  in  the  cases  mentioned  the  distinction  has  not 
heretofore  arisen  between  local  mails  and  transfer  mails; 
but  it  is  evident,  in  view  of  the  universal  and  long-existing 
practice,  that  all  mails  so  ordered  to  be  carried,  whether 
transfer  or  local  mails,  were  actually  involved  in  the  service 
which  became  the  subject  matter  of  the  suits  hereinafter 
mentioned. 
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In  the  case  of  Jacksonville,  Pensacola  and  Mobile  Railroad 
Company  v.  United  Stales,  21  C.  Cls.,  155,  affirmed  on  ap- 
peal, 118  U.  S.,  626,  the  plaintiff  was  authorized  to  transport 
the  mails  under  orders  of  like  tenor  as  those  appearing  in  the 
case  at  bar. 

In  the  Minneapolis  <6  St.  Louis  Railway  Company  case, 
24  C.  Cls.,  p.  361,  the  court,  in  the  course  of  its  opinion, 
relative  to  the  claim  of  the  company  for  extra  compensation 
for  carrying  mails  to  and  from  intermediate  post  offices, 
said: 

"The  uniform  practice  of  the  department  from  a  time 
long  anterior  to  the  claimant's  service  had  been  that  the  de- 
livery of  mails  between  intermediate  stations  and  post  offices 
was  not  to  be  paid  for  in  addition  to  the  amount  computed 
upon  the  mileage  of  the  tracks  and  terminal  offices;  and  that, 
in  our  opinion,  is  the  true  interpretation  of  the  regulation 
plainly  implied,  if  not  expressed  in  terms. 


"  It  is  not  to  be  overlooked  that  the  claimant  company  was 
not  one  of  those  companies  which  were  aided  by  the  United 
States  with  grants  of  lands  or  issues  of  bonds,  and  so  was 
under  no  obligations  to  carry  the  mails,  and  that  it  might 
at  any  time  have  abandoned  the  service  if  it  were  unwilling 
to  accept  the  terms  offered  and  imposed  by  the  Postmaster 
General,  as  was  held  in  the  Eastern  Railroad  case,  both  by 
this  court  and  the  Supreme  Court9'  (20  C.  Cls.,  41;  129 
U.  S.,  391.) 

It  would  seem  to  be  hardly  necessary  to  argue  so  self- 
evident  a  proposition  as  that  the  routing  of  the  mails  devolved 
upon  the  Post  Office  Department  and  not  upon  the  railroad 
company,  yet  in  the  last  analysis  this  principle  appears  to 
be  disputed  by  the  contention  of  the  plaintiff.  Hereinbefore 
it  has  been  shown  that  the  Postal  Laws  and  Regulations  from 
a  time  prior  to  any  contract  relations  with  the  plaintiff  re- 
quired all  railroad  companies  to  carry  the  mails  between  the 
railroad  stations  and  the  intermediate  post-offices  on  its  line 
under  the  conditions  named. 

It  has  been  shown  by  the  testimony  of  the  officer  of  the 
plaintiff  as  well  as  by  that  of  officers  of  the  department  that 
this  has  always  included  the  carriage  of  transfer  mails  when 
so  ordered  by  the  officers  of  the  service.    The  adjudicated 
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cases  have  decided  that  service  performed  by  a  railroad  com- 
pany under  the  orders  of  the  Postmaster  General,  such  as 
were  issued  in  this  case,,  is  performed  in  accordance  with 
the  Postal  Laws  and  Regulations.  The  logic,  therefore,  of 
plaintiff's  contention  would  appear  to  be  that  the  routing 
of  the  transfer  mails  for  railroad  routes  to  connect  through 
the  local  post  office  instead  of  to  connect  directly  between  the 
railroad  stations,  was  not  within  the  power  of  the  Postmaster 
General  or  the  officers  of  the  Postal  Service  whenever  the 
plaintiff  chose  to  object  thereto,  as  it  did  in  1910. 

Plaintiff  sues  for  the  period  beginning  July  1,  1903,  but 
the  evidence  shows  that  the  operating  company  for  the  term 
from  July  1, 1903,  to  June  30, 1907,  was  the  Chicago  &  Alton 
Railway  Company. 

With  respect  to  the  claim  from  July  1,  1907,  it  is  shown 
that  plaintiff's  contract  required  it  to  perform  the  service 
here  in  question  and  to  carry  the  mails  to  and  from  the 
Higbee  post  office,  the  same  being  located  less  than  80  rods 
from  the  railroad  station;  that  such  service  was  required  by 
the  Postal  Laws  and  Regulations,  and  directed  by  the  Post- 
master General;  that  plaintiff  performed  the  service  prior 
to  September  1, 1910;  and  that  thereafter  having  refused  and 
failed  to  perform  the  same  the  Post  Office  Department  prop* 
erly  employed  temporary  service  at  the  lowest  obtainable 
rate,  which  was  a  reasonable  one,  and  charged  the  cost 
thereof  to  the  plaintiff's  account. 

Messrs,  Benjamin  Carter  and  Philip  M.  Ashford,  opposed. 

Hat,  Judge,  delivered  the  opinion  of  the  court : 
This  case  now  comes  before  the  court  on  the  defendants' 
motion  for  a  new  trial  and  to  amend  findings. 

The  plaintiff  is  suing  to  recover  the  amount  which  it 
claims  it  has  expended  in  transferring  certain  mail  con- 
tainers from  its  railroad  station  to  the  post  office  at  Higbee, 
Mo.,  from  June  1,  1905,  to  September  1,  1910,  and  the 
amounts  which  the  defendants  have  deducted  from  what  is 
due  the  plaintiff  for  the  transportation  of  the  mail  on  route 
145022,  these  amounts  being  what  the  defendants  paid  out 
for  the  transportation  of  these  mail  containers  from  Sep- 
tember 1,  1910,  to  April  1,  1916. 
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Tho  case  turns  upon  the  construction  of  Postal  Regula- 
tions.   These  regulations  are  as  follows: 

u  Sec.  1191.  *  *  *  2.  The  railroad  company  must  also 
take  the  mails  from  and  deliver  them  into  all  intermediate 
post  offices  and  postal  stations  located  not  more  than  eighty 
rods  from  the  nearest  railroad  station  at  which  the  company 
has  an  agent  or  other  representative  employed.  *  *  * 
3.  The  department  will  provide  for  the  carriage  of  mails  to 
and  from  intermediate  post  offices  and  postal  stations  located 
more  than  eighty  rods  from  the  nearest  railroad  station: 
and  also  to  and  from  intermediate  post  offices  and  postal 
stations  located  eighty  rods  or  less  from  the  railroad  station 
when  the  railroad  has  no  agent  or  other  representative  em- 
ployed at  such  station. 

"  Sec.  1192.  At  connecting  points  where  railroad  stations 
are  not  over  eighty  rods  apart,  a  company  having  mails  on 
its  train  to  be  forwarded  by  the  connecting  tram  will  be 
required  to  transfer  such  mails  and  deliver  them  into  the 
connecting  train,  or,  if  the  connection  is  not  immediate,  to 
deliver  them  to  the  agent  of  the  company  to  be  properly 
dispatched  by  the  trains  of  said  company." 

The  facts  in  this  case  are  that  Higbee,  Mo.,  is  a  station 
on  the  railway  line  of  the  plaintiff;  that  it  is  also  a  station 
on  the  line  of  the  Missouri,  Kansas  &  Texas  Railway;  that 
the  post  office  at  Higbee  is  less  than  eighty  rods  from  the 
depot  of  the  plaintiff;  that  the  depot  of  the  plaintiff  is  more 
than  eighty  rods  from  the  depot  of  the  Missouri,  Kansas  & 
Texas  Railway;  and  that  the  defendants  required  the  plain- 
tiff to  transfer  at  its  expense  mail  containers  addressed  to 
the  railway  post  office  on  the  Missouri,  Kansas  &  Texas 
Railway.  These  mail  containers  were  made  up  by  postal 
employees  on  the  road  of  the  plaintiff  and  were  thrown  off 
at  Higbee,  addressed  to  the  Hannibal  and  New  Franklin  rail- 
way post  office,  which  was  located  on  the  connecting  train 
on  the  Missouri,  Kansas  &  Texas  Railway.  These  mail 
containers  had  no  mail  in  them  for  Higbee,  and  the  post- 
master at  Higbee  had  no  function  to  perform  with  respect 
to  them.  These  mail  containers  were  destined  for  and  ad- 
dressed to  the  connecting  line  of  railway  at  Higbee.  Such 
being  their  character  and  destination,  what  was  the  duty 
of  the  plaintiff  with  respect  to  them? 
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If  the  stations  of  the  two  roads  had  been  less  than  80  rods 
apart,  it  would  have  been  the  duty  of  the  plaintiff  to  trans- 
fer these  mail  containers  and  to  "deliver  them  into  the 
connecting  train,"  or,  if  the  connection  was  not  immediate, 
"  to  deliver  them  to  the  agent  of  the  company,  to  be  properly 
dispatched  by  the  trains  of  said  company."  The  regulation 
of  the  department  so  provides.  There  is  not  one  word  in 
it  which  would  require  the  plaintiff  to  deliver  these  mails 
to  the  post  office  of  the  town  where  the  train  stops;  on  the 
contrary,  it  provides  that  this  must  not  be  done,  for  the  very 
good  reason  that  if  these  mails  were  taken  to  the  post  office 
instead  of  to  the  connecting  train,  delay  would  be  occasioned 
in  their  transmission,  and  delay  is  what  is  to  be  avoided 
in  dispatching  mail.  The  above  would  be  the  duty  of  the 
plaintiff  when  the  stations  are  less  than  80  rods  apart.  What 
would  be  its  duty  where,  as  in  this  case,  the  stations  are 
more  than  80  rods  apart!  Clearly,  with  respect  to  such  mail 
containers  as  we  are  now  discussing,  it  would  have  no  duty 
to  perform.  When  the  mail  containers  destined  for  the 
connecting  line,  whose  station  is  over  80  rods  distant,  leave 
the  cars  of  the  plaintiff,  the  plaintiff  has  nothing  more  to 
do  with  them;  it  then  becomes  the  duty  of  the  defendants, 
according  to  its  own  regulation,  to  transfer  them  to  their 
destination  and  to  provide  for  their  carriage.  The  defend- 
ants can  not  place  this  burden  upon  the  plaintiff,  and  it  is 
difficult  to  understand  how  it  was  ever  supposed  that  it 
could  be  done,  in  the  face  of  the  regulation  of  the  defendants. 

It  is  urged  by  the  defendants  that  section  1191  imposes 
this  duty  upon  the  plaintiff;  that  the  provision  therein  con- 
tained requiring  the  railroad  company  to  "take  the  mails 
from  and  deliver  them  into  all  intermediate  post  offices" 
imposes  upon  the  plaintiff  the  duty  to  deliver  to  the  post 
office  all  mail  which  arrives  at  Higbee  over  its  railway;  but 
this  regulation  means,  and  can  mean,  nothing  else  than  that 
the  plaintiff  must  deliver  all  mails  for  Higbee  to  the  post 
office  at  that  place.  And  if  that  regulation  has  the  meaning 
given  it  by  the  defendants,  what  was  the  use  of  making  the 
regulation  contained  in  section  1192?  If  all  mails  arriving 
at  connecting  points  under  section  1191  are  to  be  taken  to 
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the  post  offices,  then  section  1192  becomes  of  no  effect,  and 
the  very  purpose  of  section  1192,  which  is  to  expedite  the 
mails,  will  be  defeated. 

For  the  foregoing  reasons  the  court  is  of  opinion  that  the 
defendants'  motion  for  a  new  trial  should  be  and  the  same  is 
hereby  overruled,  and  the  motion  to  amend  findings  allowed 
in  part  and  overruled  in  part  The  plaintiff  is  entitled  to 
a  judgment  for  the  sum  of  $646.12 ;  and  it  is  so  ordered. 

Downey,  Judge,  Basket,  Judge,  and  Campbell,  Chief 
Justice,  concur. 

Booth,  Judge,  took  no  part  in  the  decision  of  this  case. 


MICHAEL  QUINN  v.  THE  UNITED  STATES. 

[No.  81932.    Decided  October  29,  1917.] 

On  the  Proofs. 

Coal  land  entry;  repayment;  statute  of  limitation*. — Plaintiff's  suit 
is  for  the  recovery  of  the  purchase  price  paid  ou  certain 
coal  land,  the  entry  for  which  was  subsequently  canceled 
by  the  Interior  Department  Any  right  of  recovery  plaintiff 
had  when  the  first  application  for  repayment  was  made  was 
under  section  2362,  Revised  Statutes,  and  the  act  of  June  16, 
1880,  21  Stat,  287.  Said  application  having  been  denied 
In  1900,  the  statute  of  limitations  of  six  years,  which  is 
jurisdictional  In  this  court  and  does  not  have  to  be  pleaded, 
precludes  recovery  therefor  In  an  action  brought  in  this 
court  iu  1912. 

Fraud,  recovery  precluded  by. — Under  the  act  of  March  26,  1906,  85 
Stat.  48,  it  is  necessary,  in  order  to  obtain  repayment  of 
moneys  paid  on  land  entries,  that  the  entryman  shall  not 
have  been  guilty  of  attempted  fraud  in  connection  with  the 
application,  entry,  or  proof,  and  the  facts  found  by  the 
Commissioner  of  the  General  Land  Office  upon  which  that 
officer  concluded  that  the  plaintiffs  application  was  tainted 
with  fraud  are  binding  upon  this  couit,  at  least  because  the 
record  discloses  none  other. 

The  Reporter^  statement  of  the  case : 

The  fact?  of  the  case  are  fully  set  forth  in  the  opinion  of 
the  court 
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Mr.  William  C.  Prentiss  for  the  plaintiff.  Clark,  Prentiss 
<&  Clarke  were  on  the  brief  & 

Aside  from  any  question  of  land-office  practice  as  to 
whether  or  not  the  local  officers  erroneously  received  Quinn 's 
money  in  the  face  of  the  Baldwin  Star  Coal  Company's 
protest,  the  legal  aspect  of  the  case  is  that  there  was  no 
actual  sale  of  the  land,  inasmuch  as  the  Land  Department 
finally  held  that,  under  the  doctrine  of  Atherton  v.  Fowler \ 
96  U.  S.,  513,  the  land  was  not  vacant  coal  land  within 
the  meaning  of  the  coal-land  law,  and  therefore  not  subject 
to  sale. 

A  coal  entry  is  a  sale  by  the  Government  and  purchase  by 
the  entryman.  The  status  and  relation  of  the  parties  are 
the  same  as  if  the  transaction  were  between  individuals. 
If  there  be  no  subject  matter  there  is  no  sale.  Sevised 
Statutes  2362  is  merely  declaratory  of  the  general  rule  of 
law  that  in  such  case  the  purchaser  is  entitled  to  return  of 
the  purchase  money. 

Upon  the  question  as  to  whether  or  not  land  is  "  vacant " 
the  land  records  are  not  conclusive.  As  recognized  by  the 
Supreme  Court  in  Cosmos  Exploration  Company  v.  Gray 
Eagle  OH  Company,  190  U.  S.,  301,  311,  813,  there  may, 
be  conditions  on  land  which,  as  was  held  by  the  department 
in  this  Quinn  case,  take  it  out  of  the  category  of  u  vacant "; 
and  the  ground  or  doctrine  of  Atherton  v.  Fowler  and  sub- 
sequent cases  is  that  land  occupied  under  claim  and  color 
of  right  thereto  is  not  vacant. 

So  that  the  attempt  of  the  department  in  denying  repay- 
ment to  Quinn,  to  argue  that  the  sale  to  Quinn  was  not 
erroneous,  because  the  land  appeared  as  vacant  on  the  land 
records  and  Quinn 's  papers  were  in  proper  form,  is  specious. 
Although  the  proceedings  in  the  local  land  office  may  be 
regular  and  the  sale  apparently  proper  and  effective,  yet,  if, 
as  here,  by  reason  of  facts  not  disclosed  by  the  land  records, 
it  be  found  that  the  land  is  not  subject  to  the  entry,  there 
is  only  an  apparent,  not  an  actual  sale — in  the  language  of 
Revised  Statute  2362,  the  land  has  been  erroneously  sold. 

In  decision  of  June  28,  1912,  the  department,  in  an  at- 
tempt to  distinguish  United  States  v.  Colorado  Anthracite 
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Co.,  45  C.  Cls.,  614 ;  225  U.  S.,  219,  speciously  argued  that,  as 
a  hearing  was  not  expressly  applied  for  in  the  protest,  the 
local  officers  properly  ignored  it  and  relegated  the  coal  com- 
pany to  its  remedy  under  the  proceeding  thereafter  to  be 
instituted  for  amendment  of  the  Sprankle  patent. 

But  the  local  officers  did  not,  and  could  not  legally,  ignore 
the  protest.  They  considered  it  and  held,  as  a  matter  of  law, 
that,  in  the  face  of  the  transfer  of  the  Sprankle  title  and 
Quinn's  adverse  application,  the  alleged  error  could  not  be 
corrected,  and  that  the  operations  of  the  coal  company  on 
the  land  were  not  an  obstacle  to  purchase  by  Quinn,  inas- 
much as  the  coal  company  had  not  seasonably  asserted  claim 
to  the  land  under  the  coal-land  law. 

The  protest  in  disclosing  facts  which,  as  finally  held  by  the 
department,  established  a  situation  which  rendered  the  land 
not  subject  to  Quinn's  entry,  presented  a  matter  which  re- 
quired investigation  and  adjudication  before  action  on 
Quinn's  application  could  properly  be  taken,  and  the  local 
officers  should  have  suspended  action.  They  could  have  or- 
dered a  hearing  on  the  allegations  of  the  protest  or  submitted 
the  matter  to  the  commissioner  for  instructions.  Hoover  v. 
Lawton,  9  L.  D.,  273, 276;  Tuttle  v.  Parkin,  9  L.  D.,  495, 496; 
Blakely  v.  Kaiser,  12  L.  D.,  202;  Burkholder  v.  Sweet,  13 
L.  D.,  203 ;  Baker  v.  Biggs,  15  L.  D.,  41,  43. 

By  the  act  of  1908  repayment  is  directed  in  every  case  of 
rejection  of  an  entry  in  the  absence  of  fraud  in  connection 
with  the  application,  so  that  under  this  act  the  only  inquiry 
is  whether  there  was  fraud. 

After  shifting  positions  in  its  denials  of  repayment  the 
department  finally  stood  upon  the  ground  that  the  real  cause 
for  the  cancellation  of  Quinn's  entry  was  that  it  was  fraud- 
ulent, but 

First,  there  was  no  fraud  on  Quinn's  part. 

Second,  his  entry  was  allowed  by  the  local  officers  with 
full  notice  of  the  facts,  and  the  Colorado  Anthracite  Com- 
pany case  is  controlling. 

Third,  the  ground  assigned  by  the  department  for  rejec- 
tion of  Quinn's  entry  was  not  fraud,  but  that  the  land  was 
not  subject  to  entry. 
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The  facts  were  before  the  local  officers  at  the  time  of  their 
first  action,  and  the  application  of  the  law  to  those  facts  was 
the  matter  before  the  commissioner,  the  local  officers,  the 
commissioner  again,  and  the  department  in  the  subsequent 
proceedings ;  yet  the  department  has  thrice  ruled  that  as  the 
penalty  for  differing  with  it  as  to  the  law  applicable  to  the 
facts  Quinn  must  lose  the  money  which  the  local  officers  took 
from  him  pursuant  to  their  view  of  the  law. 

Mr.  P.  G.  Walker ',  with  whom  was  Mr.  Assistant  Attorney 
General  Huston  Thompson,  for  the  defendants. 

Campbell,  Chief  Justice,  delivered  the  opinion  of  the 
court: 

The  plaintiff  brought  his  suit  on  November  6,  1912,  and 
seeks  to  recover  the  sum  of  $1,600,  which  he  paid  to  purchase 
certain  coal  land,  described  as  the  north  half  of  the  southeast 
quarter  of  section  18,  township  15  south,  of  range  86  west. 
His  application  to  purchase  was  made  on  September  1, 1896. 
He  was  given  a  final  receipt  and  certificate  by  the  local  land 
office  upon  payment  of  the  said  sum.  On  the  same  day  upon 
which  plaintiff's  application  to  purchase  was  filed  a  protest 
against  its  allowance  was  filed  on  behalf  of  the  Baldwin 
Star  Coal  Co.,  who,  or  whose  predecessor  in  title,  had  opened 
a  coal  mine  on  said  land  and 'had  made  valuable  improve- 
ments thereon,  said  company  being  in  actual  possession  of  the 
premises.  The  land  appeared  on  the  records  of  the  Land 
Office  to  be  vacant  and  free  of  unexpired  coal  declaration 
when  plaintiff's  application  was  filed.  He,  however,  knew 
that  the  coal  company  was  in  actual  possession,  and  he  wan 
therefore  chargeable  with  notice  of  its  rights.  His  entry 
was  subsequently  canceled,  as  hereafter  shown,  under  a  de- 
cision of  the  Commissioner  of  the  General  Land  Office,  af- 
firmed by  the  Secretary  of  the  Interior,  April  19,  1899. 
Thereafter  plaintiff  filed  his  application  with  the  commis- 
sioner for  repayment  of  the  purchase  money,  which  was 
denied  August  9, 1900.  As  the  law  then  stood  the  right  of  an 
applicant  for  repayment  was  governed  by  section  2362  of 
the  Revised  Statutes  and  the  act  of  June  16,  1880,  21  Stats., 
287.    It  is  very  clear  that  any  right  of  action  which  plaintiff 
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had  to  sue  under  either  of  said  statutes  in  this  court  was 
perfect  on  August  9, 1900,  when  his  application  was  denied. 
Rice  case,  122  U.  S.,  617.  The  statute  of  limitations  of  six 
years  commenced  to  run  at  least  upon  that  date.  It  does  not 
have  to  be  pleaded  in  this  court,  but  is  jurisdictional  and 
therefore  must  be  taken  notice  of  by  the  court.  Finn  case, 
123  U.  S.,  227 ;  WardweU  case,  172  U.  S.,  48, 52. 

This  view  disposes  of  the  contention  of  plaintiff  that  he 
should  be  allowed  to  recover  under  the  operation  of  said 
statutes. 

After  the  act  of  March  26,  1908,  35  Stats.,  48,  was  passed 
the  plaintiff  filed  another  application  for  repayment  of  said 
sum,  and  his  application  was  again  denied  by  the  commis- 
sioner, whose  ruling  was  upon  appeal  affirmed  by  the  Secre- 
tary of  the  Interior.  For  the  reason  stated,  his  action  in 
this  court  must  be  controlled  by  the  last-named  act,  which 
is  broad  enough  in  terms  to  authorize  repayment  in  a  proper 
case  of  moneys  "  paid  under  any  public  land  law  "  prior  to 
the  enactment  of  that  statute  upon  an  application  seasonably 
made.  We  may  say  in  passing  that  the  act  of  1908  being 
broad  in  scope  and  more  specific  in  some  of  its  provisions 
than  section  2362  of  the  Revised  Statutes  while  at  the  same 
time  dealing  comprehensively  with  the  same  subject  matter, 
apparently  supersedes  that  section.  But  that  question  is 
immaterial  in  this  case.  The  question  here  is  whether  plain* 
tiff  ought  to  recover  under  the  act  of  1908.  The  facts  found 
by  the  commissioner  are  controlling  upon  us  because,  if  for 
no  other  reason,  they  are  the  only  facts  shown  in  the  record. 
He  denied  relief  to  plaintiff  because  he  found  that  plaintiff 
had  not  complied  with  the  coal  land  laws,  that  his  declara- 
tory statement  was  false,  that  plaintiff  had  been  guilty  of 
fraud  or  attempted  fraud  in  connection  with  his  applica- 
tion, and  that  his  filing  was  illegal.  It  appears  .that  one 
Sprankle  had  filed  a  declaratory  statement  upon  certain  land 
describing  it  as  the  south  half  of  the  southeast  quarter, 
which  by  mesne  conveyance  had  been  conveyed  to  said  coal 
company.  The  improvements  made  by  Sprankle  and  his 
successor  in  title,  or  by  one  of  them,  were  located  upon  the 
north  half  of  said  quarter  section,  and  Sprankle  or  the  coal 
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company  had  been  continuously  in  possession  of  the  land 
operating  a  coal  mine  thereon.  When,  upon  the  filing  of 
plaintiff's  application  to  purchase  the  said  north  half,  the 
coal  company  found  that  its  improvements  were  upon  that 
land,  while  its  deeds  and  the  patent  to  Sprankle  described 
the  land  as  the  south  half  of  the  southeast  quarter,  the  com 
pany  and  Sprankle  took  steps  to  have  the  patent  corrected 
to  describe  the  land  of  which  it  was  in  possession  and  which 
he  had  originally  intended  to  declare  upon  and  secure  a 
patent  for.  This  correction  was  opposed  by  Quinn,  who  in- 
sisted upon  his  right  to  the  land.  The  Land  Office  granted 
relief  to  the  coal  company  and  canceled  plaintiff's  entry. 

It  is  manifest  from  the  facts  found  that  Quinn  knew  thai 
the  coal  company's  improvements  were  upon  the  land  he 
sought  to  declare  upon;  that  said  company  was  in  actual 
possession  of  it,  and  that  it  was  ignorant  of  the  misdescrip 
tion  of  the  land  in  the  title  papers.  When,  therefore,  he 
filed  his  application  on  September  1,  1896,  to  purchase,  and 
stated  therein  that  he  was  in  possession  of  said  land,  he 
knew  that  statement  was  untrue.  He  did  not  disclose  that 
the  coal  company  was  in  possession  or  that  its  improvements, 
made  long  before  were  upon  that  land.  Attempt  to  explain 
this  failure  to  make  such  disclosure  is  made  by  the  statement 
that  he  used  a  form  of  application  prescribed  by  the  regula 
tions  relating  to  purchase  in  the  exercise  of  preference  right 
instead  of  another  form,  also  prescribed  by  the  department, 
that  would  have  been  better  applicable  to  the  facts  of  the 
case.  But  plaintiff  and  not  the  department  chose  the  form 
that  was  used,  and  he  could  have  used  the  proper  form.  It 
would  have  required  disclosures  not  called  for  in  the  form 
that  was  used,  and  his  failure  to  use  it  is  not  explained  by 
the  fact  that  the  department  prescribed  different  forms  of 
application  suited  to  different  conditions. 

The  act  of  1908  allows  repayment  only  in  cases  where  the 
applicant  shall  not  have  been  "  guilty  of  any  fraud  or  at- 
tempted fraud  "  in  connection  with  "  the  application,  entry, 
or  proof."  Manifestly  a  general^definition  of  "fraud"  that 
will  defeat  an  effort  to  secure  repayment  can  not  be  given 
that  will  apply  in  all  cases.    Each  case  must  largely  depend 
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upon  its  own  facts.  It  should  not  be  said  that  the  mere 
filing  of  an  application  to  purchase  land  of  which  another 
is  in  possession  constitutes  without  more  a  fraud.  Such  a 
filing  may  be  necessary  to  inaugurate  a  contest  in  good  faith; 
but  under  the  facts  disclosed  the  plaintiff  was  a  trespasser. 
Atherton  v.  Fowler,  96  U.  S.,  513;  Roberts  v.  Gordon,  14  L. 
D.,  475.  The  party  in  possession  made  good  his  claim  to  the 
particular  land  and  received  a  patent  therefor.  Plaintiff's 
application  contained  no  suggestion  of  the  coal  company's 
actual  possession  or  improvements.  He  expected  to  get  tho 
benefit  of  their  improvements.  He  had  not  made  any  of 
his  own  that  could  be  said  to  comply  with  the  land  laws. 
This  court,  speaking  through  Judge  Booth  in  Billings'1  case, 
50  0.  Cls.,  328,  336,  said : 

"It  is  impossible  to  escape  from  a  conclusion  that  Con- 
gress did  not  by  the  act  of  1908  intend  to  indiscriminately 
refund  all  advanced  payments  made  in  pursuance  of  law 
upon  a  land  entry  upon  the  mere  proof  that  the  same  had 
been  made.  The  Land  Office  has  given  refunding  acts  the 
very  widest  latitude  and  announced  most  generous  and  equi- 
table decisions  with  respect  to  this  subject." 

In  the  instant  case  the  Commissioner  of  the  General  Land 
Office  and  the  Secretary  of  the  Interior,  after  careful  con- 
sideration, have  declared  that  plaintiff's  filing  was  illegal — 
that  his  application  was  tainted  with  fraud.  They  apply  tho 
rule  of  fair  dealing.  In  effect  they  declare  that  the  appli- 
cant seeking  repayment  must  come  in  with  clean  hands. 

It  can  be  said  of  the  act  of  1908,  as  was  said  by  the  Su- 
preme Court  of  the  act  of  1880  (Colorado  Anthracite  Co. 
case,  225  U.  S.,  223),  that  it  proceeds  upon  equitable  prin- 
ciples and  is  intended  to  be  administered  accordingly. 
Under  the  facts  developed,  we  can  not  say  that  the  Land 
Office  erred  in  their  conclusions.  It  follows  that  the  plain- 
tiff's petition  should  be  dismissed,  and  it  is  so  ordered. 

All  of  the  judges  concur. 
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JOHN  A.  McINTYKE  v.  THE  UNITED  STATES. 

[No.  27586.    Decided  October  29,  1917.] 
On  Plaintiff's  and  Defendants'  Motions. 

Evidence. — In  order  to  invoke  at  the  trial  the  well-recognized  rule, 
that  the  best  evidence  of  which  the  case,  from  its  nature,  is 
susceptible  must  be  produced,  apt  objections  must  be  inter- 
posed at  the  time  of  taking  testimony-. 

Contracts, — A  specification  requiring  a  contractor  to  furnish  "ap- 
proved Colorado  marble"  can  not  be  construed  to  extend  to 
any  Colorado  marble  the  owner's  agent  may  select,  but  will 
be  limited  to  requiring  the  owner  to  approve  such  a  color  or 
quality  of  marble  as  can  be  procured  from  some  known  or 
operating  quarry  in  Colorado. 

Same;  damages. — Where  the  specifications  required  plaintiff  to  fur- 
nish "approved  Colorado  marble,"  and  it  subsequently  de- 
veloped that  marble  of  the  desired  quality  could  not  be  pro- 
cured in  that  State  and  plaintiff  is  improperly  required  to 
procure  it  from  Tennessee,  the  measure  of  damages  will  be  the 
difference  in  cost  between  the  Colorado  marble  and  the  Ten- 
nessee marble  laid  down  at  the  building  site. 

Extra  work. — A  contractor  is  not  entitled  to  additional  compensation 
for  work  occasioned  by  a  change  in  detail  drawings,  though 
extra  and  of  value,  where  he  has  not  complied  with  the  con- 
tract provision  requiring  a  written  agreement  or  direction 
by  the  owner. 

Same, — Where  a  contractor  follows  the  instructions  of  the  owner's  In- 
spector in  performing  the  contract  work  and  it  later  ap- 
peared the  work  was  improperly  done  and  must  be  replaced, 
the  former  may  recover  the  additional  cost. 

Settlements;  liquidated  d amages.— While  the  act  of  June  6.  1902,  32 
Stat,  326.  expressly  authorizes  the  Secretary  of  the  Treasury, 
in  his  discretion,  to  remit  the  whole  or  any  part  of  liqui- 
dated damages,  the  contract  in  suit  authorized  that  officer  to 
waive  such  damages ;  and,  having  done  so,  and  charged  plain- 
tiff on  final  settlement  with  the  actual  cost  of  maintaining 
the  Government's  forces  during  the  period  of  delay,  it  is  too 
late  to  question  such  settlement  where  plaintiff  accepted  the 
result  without  protest 

The  Reporter's  statement  of  the  case : 

The  facts  of  the  case  and  the  grounds  for  the  parties'  mo- 
tions are  sufficiently  set  forth  in  the  opinion  of  the  court. 
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Mr.  E.  C.  Brandenburg  for  the  plaintiff.  Messrs.  Clar- 
ence W.  De  Knight,  Clarence  A.  Brandenburg,  and  F.  Wal- 
ter  Brandenburg  were  on  the  briefs. 

Mr.  Richard  P.  Whiteley,  with  whom  was  Mr.  Assistant 
Attorney  General  Huston  Thompson,  for  the  defendants. 

Claimant  alleges  that  there  is  no  doubt  of  the  honesty  of 
purpose  of  the  Government  superintendent  of  construction 
and  the  second  inspector  of  granite,  but  contends  that  they 
were  not  qualified  to  handle  an  undertaking  of  this  kind  and 
that  this  incompetency  was  responsible  for  the  heavy  loss  to 
the  contractor.  In  other  words,  the  claim  for  damages  is 
based  upon  the  contention  that,  while  acting  in  good  faith, 
the  Government  superintendent  exercised  a  too  rigorous  and 
technical  inspection  of  material  and  work,  which  resulted  in 
the  principal  items  of  extra  cost  to  the  claimant. 

On  this  point  the  Supreme  Court  in  Ripley  v.  United 
States,  223  U.  S.,  695,  held : 

"  But  the  error  in  entering  judgment  in  Ripley's  favor  as 
to  any  of  these  items,  and  the  propriety  of  disallowing  the 
others  for  which  he  sued  arises  from  the  fact  that  the  officer's 
decision  was  binding.  All  these  claims  relate  to  matters 
which,  under  the  contract,  were  submitted  to  the  engineer. 
There  is  no  finding  that  he  acted  in  bad  faith.  Indeed,  it  is 
not  even  found  that  the  decisions  were  erroneous,  though 
that  is  implied.  But  the  contract  did  not  contemplate  that 
the  opinion  of  the  court  should  be  substituted  for  that  of  the 
engineer.  In  the  absence  of *fraud,  or  gross  mistake  imply- 
ing fraud,  his  decision  on  all  these  matters  was  conclusive.'9 

In  Ripley*s  case  a  claim  was  made  for  loss  and  delay  aris- 
ing from  the  inspector's  rejection  of  90  large  blocks  as  not 
complying  with  the  specifications.  Upon  this  item  the  judg- 
ment was  rendered  in  his  favor  by  the  Court  of  Claims  upon 
the  assumption  that  the  inspector  had  made  an  improper  de- 
cision, but  the  Supreme  Court  held  that  his  only  error  was 
in  construing  the  contract  strictly,  according  to  its  terms,  in- 
stead of  adopting  a  method  of  mean  or  average  measure- 
ments for  which  the  contractor  contended,  and  proceeded  to 
lay  down  the  rule  stated  above. 
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Again  in  the  case  of  Gearing  v.  United  States,  48  C. 
Cls.,  12,  in  which  a  claim  was  made  for  extra  and  additional 
labor  and  materials  and  for  expenses  during  periods  of  delay 
due  to  the  requirements  of  the  Government  inspection,  this 
court  held: 

u  No  extra  or  additional  work  was  required  in  writing,  nor 
was  any  agreement  therefor  entered  into  in  writing  or  other- 
wise. On  the  contrary,  the  officer  in  charge  insisted  at  the 
time  that  the  work  performed  was  only  such  as  that  required 
by  the  terms  of  the  contract,  and  no  bad  faith  is  shown.  A 
like  contention  was  upheld  in  the  case  of  United  States  v. 
Gleason,  175  U.  S.,  588,  607,  the  court  saying:  4  We  are  per- 
mitted, and  indeed  required,  in  the  absence  of  evidence  of 
bad  faith  on  his  part,  to  presume  that  he  acted  with  due  re- 
gard to  his  duties  as  between  the  Government  and  the  con- 
tractors.' " 

See  also  Barlow  v.  United  States,  35  C.  Cls.,  514. 

It  is  the  contention  of  the  Government  that  the  principles 
enunciated  above  govern  the  instant  case,  as  the  testimony 
shows  that  there  was  no  charge  of  lack  of  good  faith  on  the 
part  of  the  Government  inspectors  or  superintendent,  and  no 
such  gross  incompetency  or  error  implying  bad  faith. 

Campbell,  Chief  Justice,  delivered  the  opinion  of  the 
court: 

This  case  comes  before  us  on  motions  of  the  claimant  and 
the  defendants  for  an  amendment  of  findings  as  well  as  of 
the  conclusions  of  the  court  heretofore  made.  The  findings 
have  been  amended  in  some  regards.  In  this  connection  it 
seems  appropriate  to  call  attention  to  the  rule  of  the  Supreme 
Court  relating  to  findings  of  fact  by  this  court.  Rule  V  pro- 
vides that  each  party  "  at  such  time  before  trial,  and  in  such 
form  as  the  court  may  prescribe,"  shall  submit  to  the  court 
a  request  for  findings  of  fact,  and  the  rules  of  this  court 
prescribe  the  form  of  such  requests.  Rule  I  of  the  Supreme 
Court  provides  that  the  Court  of  Claims  shall  make  a  find- 
ing of  facts  in  the  case  "  established  by  the  evidence,  in  the 
nature  of  a  special  verdict,  but  not  the  evidence  establishing 
them."  In  some  of  the  requests  by  the  defendants  in  this 
case  these  rules  are  not  observed.    The  requests  are  not  in 
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the  form  prescribed  by  this  court,  and  have  taken  a  form 
which  is  not  to  be  approved. 

The  plaintiff  seeks  to  recover  for  work  which  he  claims  he 
was  required  to  do  in  excess  of  his  contract  requirements  for 
extra  work  and  other  items  under  a  contract  made  bv  him 
with  the  United  States  relating  to  the  constructing  of  the 
Denver  Mint  Building,  Colorado.  A  large  amount  of  evi- 
dence was  taken,  and  there  is  much  conflict  in  the  testimony. 
The  building  was  to  be  completed  in  15  months  from  the 
date  of  the  approval  of  the  contractor's  bond;  and  though 
he  was  allowed  to  proceed  with  his  work  some  time  prior  to 
the  approval  of  the  bond,  he  had  made  comparatively  small 
progress  after  more  than  a  year's  time  had  elapsed.  It  re- 
quired practically  31  months  longer  to  complete  the  work 
than  was  stipulated  in  the  contract. 

During  the  first  year  of  the  work  and  its  continuance  the 
plaintiff  was  repeatedly  called  upon  to  expedite  the  same, 
and  the  progress  was  so  slow  that  he  was  threatened  with 
an  annulment  of  his  contract.  In  June,  1899,  the  contract 
was  annulled,  but  in  a  few  days  thereafter  the  surety  on  his 
bond  and  himself  applied  for  a  reinstatement  of  the  contract, 
and  he  was  allowed  to  proceed.  As  a  matter  of  fact,  it 
appears  that  after  the  reinstatement  of  the  contract,  and 
probably  as  an  inducement  thereto,  the  control  of  the  work 
was  not  in  the  plaintiff  but  in  another,  who  had  financial 
interest  with  him. 

Attempt  is  made  in  this  case  to  show  that  the  delays  were 
principally  owing  to  the  conduct  of  the  Government's  super- 
intendent and  other  Government  employees.  The  superin- 
tendent of  construction  is  assailed  upon  the  ground  of  incom- 
petency. It  is  charged  that  he  exacted  too  high  a  degree  of 
finish  on  the  granite  work,  and  thereby  caused  delay  and 
additional  expense  to  the  contractor.  We  have  carefully 
considered  the  questions  raised.  It  may  be  conceded  that 
the  superintendent  placed  a  strict  construction  upon  the 
specifications.  They  called  for  fine  No.  6  cut  work  upon  the 
granite;  they  also  provided  that  the  stone  throughout  the 
entire  work  should  be  "No.  1  selected  stock,  close-grained, 
of  even  texture,  and  free  from  all  defects,  in  every  way  sat- 
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isfactory  to  the  Supervising  Architect,"  and  each  class  to 
be  of  uniform  color.  In  the  contract  the  contractor  cove- 
nanted and  agreed  "  that  all  of  the  materials  used  shall  be  of 
the  very  best  quality,  that  all  work  performed  shall  be  exe- 
cuted in  the  most  skillful  and  workmanlike  manner,  and  that 
both  the  materials  used  and  the  work  performed  shall  be 
to  the  entire  and  complete  satisfaction  of  the  Supervising 
Architect."  The  contract  further  provided  "  that  all  mate- 
rials furnished  and  work  done  under  this  contract  shall  be 
subject  to  the  inspection  of  the  Supervising  Architect,  the 
superintendent  of  the  building,  and  of  other  inspectors  ap- 
pointed by  the  said  party  of  the  first  part,  with  the  right  to 
reject  any  and  all  work  or  material  not  in  accordance  with 
this  contract ;  and  the  decision  of  the  Supervising  Architect 
as  to  quality  and  quantity  shall  be  final." 

It  can  not  be  said  upon  the  facts  that  under  the  quoted 
terms  of  the  contract  and  specifications  the  superintendent 
of  construction  either  exceeded  his  duties  or  that  he  exacted 
better  work  than  the  plaintiff  by  his  contract  had  undertaken 
to  furnish.  The  witnesses  agree  that  the  work  done  resulted 
in  an  excellent  building.  The  contract  contemplated  that 
kind  of  a  building. 

The  principal  delays  were  on  account  of  the  facts  stated 
in  the  findings — that  the  plaintiff  was  unable  and  unprepared 
to  cope  with  the  task  which  his  contract  obligated  him  to 
perform.  He  had  a  great  deal  of  difficulty  in  securing  the 
necessary  granite,  notwithstanding  the  specification  required 
him  to  point  out  in  his  proposal  the  location  of  the  quarries 
from  which  the  stone  would  be  gat  and  that  the  quarries 
"must  be  fully  opened  and  capable  of  supplying  the  stone 
in  sufficient  quantities  and  at  proper  times."  He  named 
as  a  quarry  a  place  where  practically  no  work  had  been  done 
and  at  which  it  afterwards  developed  sufficient  stone  could 
not  be  had.  He  had  to  change  from  one  quarry  to  another, 
and  finally,  after  the  loss  of  several  months,  he  was  allowed 
to  get  the  stone  from  what  is  known  as  the  Arkins  quarry, 
which  he  had  to  open.  Similarly  he  had  trouble  with  the 
brick  supply.  He  had  furnished  a  sample  of  brick  show- 
ing a  better  quality  than  the  brick  he  contracted  for,  and 
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he  made  a  contract  with  the  concern,  which  he  voluntarily 
canceled  because  of  its  inability  to  supply  the  necessary 
brick.  These  things,  together  with  his  inexperience  and 
character  of  management,  were  principally  responsible  for 
his  delays.  We  think  he  can  recover  nothing  by  reason  of 
the  alleged  incompetency  of  the  superintendent  or  by  reason 
of  the  character  of  the  finished  stone. 

When  the  plaintiff  had  canceled  his  contract  for  brick  and 
it  became  necessary  to  secure  other  bricks  the  superintendent 
exacted,  as  conforming  more  nearly  to  the  sample,  a  brick 
made  by  the  Golden  Pressed  Brick  Co.  The  contractor 
could  have  furnished  another  brick  which  would  have  met 
the  requirements  of  the  specification  at  a  less  price  than  the 
one  chosen  by  the  superintendent,  which  cost  more.  As  a 
consequence  a  better  brick  was  obtained  than  the  specification 
called  for,  and  we  think  the  difference  should  be  paid  by  the 
United  States. 

The  defendants  attack  the  court's  finding  upon  this  phase 
of  the  case  as  well  as  upon  the  ground  of  the  incompetency 
of  the  testimony.  The  gist  of  their  argument  is  that  the 
claimant  has  not  produced  the  best  evidence.  It  is,  of  course, 
a  well-recognized  rule  that  the  best  evidence  should  be  pro- 
duced, but  it  is  frequently  the  case  that  by  the  form  of  ob- 
jection to  the  testimony  offered  the  production  of  the  best 
testimony  may  be  waived  or  not  insisted  upon  by  the  adverse 
party.  The  plaintiff's  bookkeeper  was  examined  and  had 
in  his  possession  statements  which  he  had  taken  from  £he 
books.  When  he  was  interrogated  with  reference  to  this 
matter  by  plaintiff's  counsel,  the  defendants  objected  "  to  the 
introduction  of  any  evidence  showing  any  loss  sustained  by 
Mr.  Mclntyre  growing  out  of  his  contract  in  this  case." 
Upon  inquiry  the  defendants'  counsel  stated  that  he  made  no 
objection  to  the  form  of  the  proof  if  the  witness  stated  that 
the  paper  was  correct.  This  general  objection  to  any  evi- 
dence would,  if  sustained,  be  tantamount  to  saying  that  the 
plaintiff  would  not  be  able  to  make  out  a  case  at  all.  The 
phase  of  the  testimony  offered  as  being  secondary  evidence 
was  expressly  waived.  It  may  be  assumed  that  the  books 
were  accessible  at  that  time,  since  the  testimony  was  being 
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taken  at  Denver,  where  the  work  was  done.  If  the  defend- 
ants wanted  the  books,  or  more  details,  it  was  certainly 
within  their  right  to  have  demanded  them.  We  think  it 
comes  too  late,  11  years  after  the  testimony  was  taken  (which 
was  in  1906),  for  the  defendants  to  insist  now  that  the  books 
themselves,  or  the  vouchers  upon  which  the  book  entries 
were  made,  should  be  produced,  in  the  absence  of  an  objection 
taken  at  the  time,  and  especially  when  there  was  a  waiver  of 
the  "  form  "  of  the  testimony. 

As  the  findings  show,  the  plaintiff  did  not  have  a  granite 
quarry  at  the  place  mentioned  in  his  proposal,  nor  was  he 
able  for  some  time  after  work  began  to  get  a  suitable  granite. 
It  was  finally  agreed  that  granite  could  be  taken  from  a  place 
called  Arkins,  a  sample  of  which  had  been  submitted  by  the 
plaintiff  and  approved  by  (he  Supervising  Architect.  In 
making  the  opening  for  the  quarry  at  Arkins  the  plaintiff 
commenced  quarrying  some  60  or  more  feet  below  the  point 
where  the  sample  had  been  taken  from.  He  did  a  great  deal 
of  work  preparatory  to  getting  out  the  stone.  After  work- 
ing several  months  and  opening  the  quarry  sufficiently  to 
secure  stone  he  had  delivered  something  over  600  feet  of 
stone,  which  was  accepted  by  the  superintendent  and  was 
dressed  for  use.  It  was  then  ascertained  that  he  was  taking 
the  stone  from  said  lower  place  and  not  from  the  point  at 
which  the  sample  had  been  taken.  He  was  thereupon  re- 
quired to  make  an  opening  at  the  upper  point.  The  stone 
from  the  lower  opening  did  not  correspond  in  color  to  the 
stone  shown  by  the  sample,  and  when  the  change  was  made 
the  stone  wh'ch  had  been  delivered  by  him  and  accepted  was 
rejected.  If  he  had  been  allowed  to  prosecute  the  work  at 
the  lower  opening  he  would  ultimately  have  reached  the  ledge 
from  which  the  sample  had  been  taken ;  but  if  its  color  there 
had  been  as  it  was  at  the  upper  opening,  he  would  have  been 
met  with  the  condition  that  the  color  did  not  correspond  to 
that  which  he  was  taking  out  The  lower  opening  was  more 
expensive  than  the  upper  one  to  the  point  of  reaching  the 
stone,  because  in  the  lower  opening  a  great  deal  of  the  stone 
was  necessarily  discarded  because  of  its  defective  condition, 
being  near  the  surface.    We  think,  however,  that  since  he 
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was  allowed  to  proceed  at  the  lower  point  for  several  months, 
and  some  sLone  was  taken  therefrom  which  was  approved  and 
accepted,  and  afterwards  rejected,  as  stated  above,  he  should 
not  be  required  to  stand  the  loss  of  both  openings,  but  that 
the  Government  should  pay  the  expense  of  the  lower  open- 
ing which  he  was  required  to  abandon.  It  appears,  how- 
ever, that  in  quarrying  at  the  upper  point  he  adopted  a 
method  which  rendered  the  taking  out  of  the  stone  a  slow 
matter  and  which  later  prevented  him  from  securing  there- 
from some  larger  pieces  of  stone  which  were  necessary  in  the 
construction  of  the  building.  These  larger  pieces  were,  by 
agreement  between  him  and  the  Supervising  Architect,  se- 
cured in  Maine,  he  having  proposed  that  the  Maine  granite 
would  be  furnished  at  no  additional  expense  to  the  Govern- 
ment. 

A  claim  is  made  on  account  of  marble.  The  specification 
called  for  "approved  Colorado  marble."  The  plaintiff  had 
named  as  th3  marble  quarry  in  his  proposal  Salida.  He  sub- 
sequently notified  the  department  that  suitable  marble  could 
not  be  gotten  at  that  place.  When  called  upon  by  the  plain- 
tiff to  suggest  a  color  of  the  marble  to  be  used  the  Supervis- 
ing Architect  stated  that  the  marble  should  be  cream  white. 
The  findings  show  that  as  a  matter  of  fact  no  cream-white 
marble  was  to  be  found  in  the  known  or  operating  marble 
quarries  in  Colorado.  There  are  circumstances  shown  in  the 
record  which  indicate  that  there  was  doubt  in  the  architect's 
office  while  the  specifications  were  being  written  as  to  whether 
the  desired  marble  could  be  found  in  Colorado.  The  Super- 
vising Architect  indicated  a  willingness  to  accept  light-yellow 
marble.  It  developed  that  marble  of  the  color  and  of  the  sizes 
required  could  not  be  had  in  Colorado  quarries.  The  result 
was  that  the  contractor  asked  that  he  be  allowed  to  furnish 
marble  from  Tennessee,  Georgia,  or  Vermont.  In  granting 
permission  to  furnish  marble  from  one  of  said  States  the 
Supervising  Architect  stated  that  it  must  be  furnished  with- 
out additional  cost  to  the  Government. 

The  specification  having  called  for  "approved  Colorado 
marble,"  the  Government's  insistence  is  that  the  plaintiff 
assumed  the  obligation  of  furnishing  any  kind  of  Colorado 
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marble  which  the  Supervising  Architect  might  select. 
Whether  the  expression  means  that  the  marble  should  be  such 
as  the  Supervising  Architect  would  approve  or  refers  to  an 
existing  known  marble  that  had  been  approved  is  at  least 
open  to  debate.  The  contention  of  the  Government  is 
broader  than  can  be  sustained.  We  think  it  quite  clear  when 
the  whole  question  is  considered  that  the  language  of  the 
specification  did  not  authorize  a  requirement  that  would  ren- 
der performance  impossible.  The  provision  in  question 
should  receive  a  reasonable  construction. 

The  specification  called  upon  the  bidders  to  state  in  their 
proposals  the  quarries  from  which  they  would  take  the  stone 
to  be  furnished,  this  evidently  to  enable  the  department  to 
examine  the  marble.  It  is  true  that  the  plaintiff  mentioned 
a  quarry  which  he  later  said  was  not  suitable;  but  it  is  also 
true  that  the  superintendent  of  construction  and  the  plaintiff 
examined  marble  at  Aspen  with  which  the  superintendent 
was  pleased.  But  this  was  rejected  by  the  Supervising  Archi- 
tect because  of  its  color.  He  designated  as  the  color  that 
should  be  used  a  cream  white,  and  we  are  satisfied  from  the 
evidence  that  that  colored  marble  could  not  be  had.  Later 
he  informed  the  plaintiff  that  a  light-yellow  marble  would 
be  acceptable.  It  can  not  be  said  from  the  evidence  that  a 
white  marble  could  not  be  had  in  Colorado.  It  does  appear, 
however,  that  it  was  impracticable  to  get  the  required  marble 
from  any  of  the  known  or  operating  quarries  in  the  sizes  re- 
quired by  the  specification.  We  think  a  reasonable  meaning 
of  the  requirement  of  the  specification  is  that  a  color  of 
marble  such  as  could  be  secured  from  some  known  or  oper- 
ating marble  quarry  in  Colorado  would  be  approved,  and 
that  the  contractor  would  have  a  right  in  making  his  bid  to 
assume  that  such  would  be  done.  When,  therefore,  it  devel- 
oped that  the  color  of  marble  which  would  be  approved 
could  not  be  had  in  Colorado  from  known  and  operating 
quarries,  owing  largely  to  the  fact  that  the  sizes  prescribed 
could  not  be  secured,  it  was  open  to  the  department,  and 
perhaps  its  duty,  to  modify  the  specifications  so  as  to  con- 
form it  to  the  kind  of  marble  which  could  be  had.  At  least 
it  had  the  right  to  do  that ;  but  we  think  that,  under  the  facts 
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found,  the  department  did  not  have  the  right  to  impose  an 
additional  burden  upon  the  contractor  of  getting  marble 
elsewhere  when  it  was  conceded  that  he  could  not  get  marble 
in  Colorado  that  would  be  approved.  The  plaintiff  asks  the 
difference  in  freight  from  Tennessee  to  Denver  over  and 
above  what  the  freight  would  have  been  from  the  Aspen 
quarry,  upon  the  assumption  apparently  that  the  cost  of  the 
marble  in  Tennessee  and  in  Colorado  would  have  been  the 
same.  The  relative  cost  of  marble  from  Colorado  and  Ten* 
nessee  is  not  shown,  nor  indeed  could  be,  in  view  of  the  find- 
ing that  the  known  or  operating  quarries  in  Colorado  did 
not  have  it.  We  think  that  the  difference  in  cost  of  freight 
should  be  borne  by  the  Government 

A  claim  is  made  on  account  of  additional  expense  to  the 
plaintiff  occasioned  by  a  change  in  the  detail  drawings,  the 
expense  being  an  additional  sum  required  to  do  the  extra 
cutting  of  molding  on  account  of  said  change.  The  contract 
provided  that  no  claim  for  compensation  for  any  extra  mate- 
rials or  work  could  be  made  or  allowed  unless  the  same  was 
specifically  agreed  upon  in  writing  or  directed  by  the  Gov- 
ernment. Under  this  provision  of  the  contract  the  plaintiff 
'can  not  recover  for  said  item. 

The  plaintiff  claims  the  expense  of  getting  granite  from 
Maine  which  went  into  the  upper  members  of  the  cornice. 
The  necessity  for  getting  the  Maine  granite  grew  out  of  the 
fact  that  the  plaintiff  could  not  get  the  sizes  required  from 
the  Arkins  quarry.  The  findings  show  that  the  failure  to 
get  the  proper  sizes  from  the  Arkins  quarry  was  because  of 
the  method  which  the  plaintiff  had  adopted  in  quarrying  at 
that  point  Having  brought  about  the  condition  himself  he 
proposed  to  furnish  granite  from  Maine,  and  the  proposition 
was  accepted.    He  can  not,  therefore,  recover  on  that  item. 

An  item  of  expense  for  replacing  arches  on  the  coal  vault 
is  claimed.  We  think  the  plaintiff  is  clearly  entitled  to  pay- 
ment for  said  work  because  as  originally  done  he  followed 
the  instructions  of  the  inspector,  though  his  own  representa- 
tive protested  that  the  method  would  not  be  satisfactory. 
When  it  developed  that  the  work  had  been  done  wrong  and 
plaintiff's  method  of  doing  it  originally  was  adopted,  we 
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think  he  should  be  paid  for  the  work  necessary  to  replace  that 
which  was  defective. 

The  call  for  proposals  for  the  building,  which,  with  the  spec- 
ifications, are  made  a  part  of  the  contract,  stated  that  the  bid- 
ders must  understand  that  a  provision  for  liquidated  damages 
would  be  inserted  in  the  contract  providing  for  $20  for  each 
and  every  day's  delay  in  the  completion  of  the  work  caused 
by  the  contractor,  "  subject,  however,  to  the  discretion  of  the 
Secretary  of  the  Treasury,"  and  that  the  contractor  would 
be  entitled  to  one  day  in  addition  to  the  stipulated  time  for 
each  and  every  day's  delay  caused  by  the  Government.  The 
contract  in  this  case  was  made  in  1898,  and  therefore  prior 
to  the  act  of  June  6, 1902, 82  Stats.,  326,  which  expressly  pro- 
vides that  the  Secretary  of  the  Treasury  can  remit  the  whole 
or  any  part  of  liquidated  damages  "  as  in  his  discretion  may 
be  just  and  equitable,"  and  in  contracts  contemplated  by  said 
act  it  is  unnecessary  for  the  United-  States  to  prove  actual 
or  specific  damages,  "but  such  stipulation  for  liquidated 
damages  shall  be  conclusive  and  binding  upon  all  parties." 
While  this  contract  may.be  unaffected  by  said  act  we  think 
that  the  provision  above  mentioned  relative  to  the  matter 
of  liquidated  damages  being  in  the  discretion  of  the  Secre- 
tary of  the  Treasury  was  sufficient  to  justify  the  action  that 
was  taken  in  this  case.  It  was  recommended  to  the  Secretary 
by  the  Supervising  Architect,  and  approved  by  the  former, 
that  the  liquidated-damage  clause  be  not  enforced  and,  on 
the  other  hand,  that  the  plaintiff  be  charged  with  the  actual 
cost  to  the  United  States  of  maintaining  its  force  at  the 
building  during  the  period  of  delay.  This  sum  was  much  less 
than  the  liquidated  damages  would  have  been  at  the  rate 
mentioned  in  the  contract.  A  voucher  was  accordingly  made 
out  charging  the  plaintiff  with  the  sum  of  $10,601.21  as  said 
actual  cost,  and  after  deducting  that  sum  from  the  balance 
shown  due  the  plaintiff  he  received  a  voucher  for  the  differ- 
ence— something  over  $14,000.  The  Secretary  having  acted 
in  accordance  with  what  he  evidently  construed  the  contract 
to  authorize,  and  the  plaintiff  having  accepted  the  result 
without  any  protest,  we  think  it  is  too  late  for  him  now  to  un- 
dertake to  correct  it  even  if  it  be  conceded  that  the  Secretary 
had  no  right  to  make  any  change  in  the  amount  of  liquidated 
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damages.  The  defendants  at  the  original  hearing  of  the 
case  sought  to  sustain  the  Secretary's  action.  On  the  other 
hand,  the  plaintiff's  contention  that  he  should  be  allowed  to 
recover  the  sum  so  deducted  because  the  provision  of  the  con- 
tract is  for  a  penalty  and  not  liquidated  damages  is  plainly 
untenable  for  the  reason  that  the  clause  does  not  provide  for 
a  penalty  and  for  the  further  reason  that  if  construed  to  be 
a  penalty  the  defendants  would  yet  be  allowed  to  recover 
their  actual  damages  produced  by  the  delay,  and  said  item 
includes  actual  damages. 

Judgment  will  accordingly  be  rendered  in  favor  of  the 
plaintiff  for  the  sum  of  $16,792.81 ;  and  it  is  so  ordered. 

All  of  the  judges  concur. 


CASES  DECIDED 

IN 

THE  SUPREME  COURT 

ON  APPEAL. 


OCTOBER  TERM,  1916. 
WILLIAM  P.  CROSS  v.  THE  UNITED  STATES. 

[Not  reported  in  0.  01s.  R. ;  242  U.  S.  R.,  4.] 

No  opinion  was  delivered  by  the  court  below,  but  judgment 
was  rendered  for  the  defendants.  On  appeal  the  judgment 
was  affirmed  and  the  Supreme  Court  decided : 

Under  the  naturalization  act  of  June  29,  1906,  34  Stat,  596,  fees  may 
not  rightfully  be  charged  against  the  United  States  by  a  clerk 
of  a  Federal  court  for  making  triplicate  copies  of  declarations 
of  intention,  or  for  attaching  the  seal  of  the  court  thereto, 
pursuant  to  the  direction  of  the  Bureau  of  Immigration  and 
Naturalization. 

The  naturalization  act,  by  the  affirmative  provisions  of  sections  12 
and  13,  denning  duties  and  fees,  and  by  the  express  prohibi- 
tion against  additional  charges  contained  in  section  12,  pre- 
cludes any  right  of  the  clerk  which  might  otherwise  exist 
under  Revised  Statutes,  section  828,  to  charge  fees  against 
the  United   States  for  the  services  here  in  question. 

Mr.  Chief  Justice  White  delivered  the  opinion  of  the 
Supreme  Court  November  13, 1916. 


CHICAGO  &  ALTON  RAILROAD  CO.  v.  THE  UNITED 
STATES;  YAZOO  &  MISSISSIPPI  VALLEY 
RAILROAD  CO.  v.  THE  UNITED  STATES. 

[49  G.  Cls.  li.,  463 ;  50  Id.,  15 ;  242  U.  S.  R.,  021.] 

The  Postmaster  General  Issued  order  No.  165,  whereby  he  gave  notice 
to  the  plaintiff  and  other  railroad  companies  engaged  in 
carrying  the  mails  that  for  the  quadrennial  term  commencing 

515 


516  December  Term,  1916-17.  [52  c.  a*. 


gylUbit. 

July  1,  1007,  he  would  use  for  a  divisor,  in  ascertaining  the 
average  daily  weights  of  the  mails,  the  number  of  days  In- 
cluded in  the  weighing  period,  and  since  then  the  average 
daily  weights  have  been  ascertained  accordingly.  The  plain- 
tiff contends  that  the  mails  should  have  been  weighed  for 
105  days.  The  aggregate  of  these  weighings  taken  as  a  divi- 
dend and  P0  as  a  divisor  and  the  quotient  be  accepted  as  the 
average  weight  per  day,  insisting  that  such  had  been  the 
practice  of  the  department  for  over  90  years  under  the  act 
of  1873,  17  Stat.  L.,  558,  which,  however,  was  amended  in 
1905,  83  Stat  L.,  1088.  The  plaintiff  has  been  paid  quarterly 
since  July,  1907,  upon  the  basis  of  105  for  a  divisor,  but  now 
contends  that  by  the  use  of  90  as  a  divisor  it  would  receive 
much  more,  and  it  is  to  recover  this  difference  this  suit  was 
brought  The  principal  question,  therefore,  is  upon  the  con- 
struction of  the  act  of  March  3,  1873,  and  the  several  acts 
amendatory  thereof. 

The  court  below  decides : 

In  the  consideration  of  a  doubtful  and  ambiguous  law  the  contempo- 
raneous construction  of  those  who  were  called  upon  to  act 
thereunder  and  were  appointed  to  carry  its  provisions  Into 
effect  is  entitled  to  great  respect  and  ought  not  to  be  over- 
ruled without  cogent  reasons  and  may  be  accepted  as  deter- 
mining its  meaning. 

It  is  well  established  that  debates,  committee  reports,  and  opinions 
of  individual  Members  of  Congress  can  not  be  considered  as 
interpreting  the  meaning  of  statutes  enacted  by  Congress,  but 
the  rule  does  recognize  that  such  congressional  records  may 
be  consulted  in  the  ascertainment  of  the  history  of  the  period 
of  the  enactment  of  the  statute. 

Where  the  statute  authorized  a  readjustment  of  the  compensation  for 
transporting  the  mails  upon  "  the  conditions  and  terms  "  men- 
tioned therein  and  one  of  these  conditions  is  that  in  the  mat- 
ter of  weights  the  statutory  rule  shall  be  used  to  find  the 
average  weight  of  the  mails  carried  per  day,  the  aggregate 
of  "  the  actual  weighings  of  the  mails  for  such  a  number  of 
successive  working  days  not  less  than  thirty,"  as  the  Post- 
master General  may  direct,  furnishes  the  dividend,  the  num- 
ber of  successive  working  days  so  used  furnishes  the  divi- 
sor, and  the  quotient  the  average  dally  weight  of  the  mails 
carried  per  day. 

Where  the  ascertainment  of  the  average  weight  of  the  mails  carried 
per  day  by  the  departmental  method  was  because  of  dis- 
cretionary power  granted  by  the  statute,  that  discretion 
must  be  held  to  have  existed  in  each  successive  Postmaster 
General  and  still  to  continue, 
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The  general  role  is  that  the  reenactment  of  a  statute  that  has  received 
a  judicial  construction  amounts  to  a  legislative  adoption  of 
such  construction. 

Where  certain  words  in  a  statute  have  received  a  construction  by  the 
Supreme  Court,  Congress  is  presumed  to  have  knowledge  of 
it,  and  like  words  being  again  repeated  by  Congress,  it  may 
well  be  considered  that  a  like  construction  was  Intended  and 
was  expected  to  be  given  those  words. 

Where  the  meaning  of  a  statute  is  clear,  executive  exposition  or  con- 
struction of  it  is  given  little  consideration  by  the  courts  In  its 
construction.  It  is  only  where  the  statute  is  ambiguous  or 
doubtful  that  resort  is  had  to  contemporaneous  construction 
given  to  it  in  the  departments.  The  reenactment  of  a  statute 
which  had  been  construed  by  the  executive  department  would 
not  carry  into  the  new  statute  that  construction  unless  the 
older  statute  were  itself  ambiguous  and  doubtful. 

Where  a  statute,  together  with  the  amendments,  does  not  authorize 
the  application  of  the  rule  if  contemporaneous  and  long  con- 
tinued executive  exposition  it  should,  and  will,  be  given  (he 
construction  which  Its  words  in  their  usual  and  generally 
accepted  meaning  import,  and  an  amendment  is  not  an  adop- 
tion of  any  preexisting  departmental  practice  which  is  con- 
trolling upon  the  Interpretation  to  be  given  by  the  courts. 

Where  matters  of  such  grave  Importance  as  the  transportation  of  the 
malls  are  Involved  it  is  of  prime  importance  that  the  terms 
and  regulations  as  between  the  carriers  and  the  Government 
should  be  known  and  the  plaintiff  having  the  right  to  refuse 
the  terms  offered  should  be  held  to  the  effect  of  his  action  In 
proceeding  with  the  performance  of  the  work  and  receiving 
payments  based  upon  the  department's  understanding  of  the 
contract. 

The  decision  of  the  court  below  is  affirmed  by  an  equal)  / 
divided  court,  January  15,  1917. 


ELIOT  A.  DE  PASS  ET  AL.,  trading  as  A.  S.  LASCjEL- 
LES  &  CO.,  v.  THE  UNITED  STATES. 

[49  C.  CIS.  R..  382;  243  U.  S.  R.,  625.] 

This  suit  Is  to  recover  the  amount  paid  by  the  plaintiff  m  Import 
duties  on  merchandise  shipped  from  Porto  Rico  to  and  re- 
ceived at  the  port  of  New  York  between  December  10,  1888, 
when  the  treaty  of  peace  between  the  United  States  and 
Spain  was  signed,  and  April  11,  1899,  the  date  o*>  which  the 
ratification  of  said  treaty  was  exchanged  by  wid  Govern- 
ments. 
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The  court  below  decides: 

The  island  of  Porto  Rico  did  not,  in  law,  become  a  part  of  the  United 
States  until  on  and  after  the  treaty  had  been  duly  signed  by 
both  the  parties  thereto  and  the  ratifications  of  the  same  had 
been  exchanged. 

The  right  to  exact  duty  upon  merchandise  imported  from  the  Island 
of  Porto  Rico  to  and  into  the  United  States  prior  to  April  11, 
1890,  the  date  of  the  ratification  and  promulgation  of  the 
treaty  between  the  United  States  and  Spain,  was  within  the 
meaning  and  intent  of  the  tariff  law  of  the  United  States. 

The  decision  of  the  court  below  is  affirmed. 
Per  curiam,  March  6,  1917. 


JOSEPHINE  B.  LEWIS,  EXECUTRIX  OF  ESTATE 
OF  JAMES  LEWIS,  DECEASED,  v.  THE  UNITED 
STATES. 

[50  C.  Cls.,  226 ;  244  U.  S.f  134.] 

The  plaintiffs  decedent  was  for  several  terms  surveyor  general  of 
the  State  of  Louisiana,  and  this  suit  was  brought  to  recover 
an  unpaid  balance  of  salary  and  official  fees  claimed  to  be 
due  under  the  decedent's  appointment  received  January  19, 
1905,  and  under  which  he  served  until  May  18, 1909,  when  he 
received  a  letter  from  the  Commissioner  of  the  General  Land 
Office  advising  him  that  the  office  of  surveyor  general  of 
Louisiana  would  be  permanently  closed  and  discontinued  on 
July  1,  1909,  when  the  records  of  the  office  would  be  turned 
over  to  the  State  of  Louisiana  as  soon  as  proper  provision 
should  be  made  by  the  legislature  of  that  State  for  their 
receipt,  pursuant  to  sections  2218,  2220,  and  2221  of  the 
Revised  Statutes. 

The  court  below  decides : 

Where  two  inconsistent  acts  are  passed  at  different  times  the  last  is 
to  be  obeyed,  and  if  obedience  can  not  be  observed  without 
derogating  from  the  first,  it  is  the  first  act  which  must  give 
way. 

Every  act  is  made  for  some  purpose,  and  its  operation  is  not  to  be 
impeded  by  some  previous  inconsistent  enactment. 

It  is  well  settled  that  a  subsequent  statute  which  is  repugnant  to  a 
prior  one  necessarily  repeals  the  former,  although  it  does  not 
do  so  in  terms. 

The  decision  of  the  court  below  is  affirmed. 
Mr.  Justice  Day  delivered  the  opinion  of  the  Supreme 
Court  May  21,  1917. 


OASES  DECIDED 

IN 


THE  COURT  OF  CLAIMS 

DTJBJNG  THS 

TERM  OF  1916-17 

IN  WHICH  JUDGMENTS  WERE  RENDERED  BUT  NO  OPINIONS 

DELIVERED. 


No.  31811.    December  8,  1916. 

R.  S.  Teal,  administrator. 

Cotton  seized  by  Federal  authorities.    Dismissed. 

No.  29500.    Decembeb  11, 1916. 

George  G.  Travis. 
Contract  for  carrying  of  mail.    Dismissed. 

No.  88291.    December  11,  1916. 

Southern  Pacific  Railway  Co. 
Transportation  of  supplies,  Marine  Corps.    Dismissed. 

No.  80670.    January  8,  1917. 

David  Kaufman  dh  Sons  Co. 

Contract,  purchase  of  scrap  iron  and  steel,  $15,712.14. 

No.  82448.    January  8,  1917. 

Chicago  Great  Western  R.  R.  Co. 
Transportation  of  mails,  $1,036.88. 
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No.  82702.    Januaby  8,  1017. 

John  E.  Bibb. 
Mileage,  paymaster's  clerk,  $19.44. 

No.  88146.    Januaby  8,  1917. 

Samuel  H.  Knowles. 
Same,  $248. 

No.  33148.    January  8,  1917. 

Carl  M.  Johnson. 
Same,  $248. 

No.  32485.    Januaby  8,  1917. 

Arizona  Alfalfa  Milling  Co. 
Destruction  of  mill  by  fire.    Dismissed. 

No.  31606.    Januaby  8,  1917. 

John  B.  Smith,  heir. 
Cotton.     Dismissed. 

No.  33002.    Januaby  8,  1917. 

Francis  Carr. 
Employee  Philadelphia  mint.    Dismissed* 

No.  33003.    Januaby  8,  1917. 

John  Welsh. 

Same.     Dismissed. 

No.  33004.    Januaby  8,  1917. 

Everett  Hdrnbeck. 
Same.    Dismissed. 

No.  33005.    Januaby  8,  1917. 

Thomas  Grace. 
Same.    Dismissed. 

No.  32493.    Januaby  15,  1917. 

Union  Foundry  dk  Machine  Co. 
Supplies,  Panama  Canal.    Dismissed. 

No.  82587.    Januaby  15,  1917. 

Charles  E.  Remsen. 
Damage  by  Annapolis  rifle  range.    Dismissed. 
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No.  82836.    Januabt  16,  1917. 


Robert  T.  Jasper. 
Navy  pay. 


No.  24800.    Januabt  16,  1817. 

B.  &  O.  Southwestern  Railroad  Co. 
Transportation  of  baggage  with  troops.    Dismissed. 

No.  80182.    Fbbbuabt  6,  1917. 

Nashville,  Chattanooga  dk  St.  Louis  R.  R.  Co. 
Mail  fines.    Dismissed. 

No.  80825- A.    Fbbbuabt  6,  1917. 

L.  F.  La  May  et  al. 
Lumber  contract,  Menominee  Indians,  $1,348.67. 

No.  80825-B.    Fbbbuabt  6.  1917. 

L.  F.  La  May  et  al. 
Same,  $1,588.11. 

No.  80828.    Fbbbuabt  5,  1917. 


L.  E.  Whiting  et  al. 
Same,  $1,979.48. 


No.  80827-A.    Fbbbuabt  5,  1917. 


George  Cot  a  et  al. 
Same,  $1,249.14. 

No  30827-B.    Fbbbuabt  5,  1917. 

George  Cota  et  al. 
Same,  $811.70. 

No.  38220.    Fbbbuabt  5f  1917. 

John  E.  Garland. 
Expenses,  Commerce  Court  judge,  $1,668.68. 


No.  88221.  Fbbbuabt  5,  1917. 


Martin  A.  Knapp. 
Same,  $1,820.78. 
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No.  33237.    Febbuaby  5, 1917. 

W iUiam  H.  Hunt. 
Same,  $1,302.87. 

No.  33009.    Febbuaby  5,  1917. 

Frank  B.  McCoy. 
Hone  lost  by  Army  officer.    Dismissed. 

No.  38010.    Febbuaby  5,  1917. 

James  8.  Greene. 
Same.    Dismissed. 

No.  33020.    Febbuaby  5,  1917. 

Jerome  W.  Howe. 
Same. 


No.  32504.    Febbuaby  5,  1917. 

Thomas  J.  Martin. 
Contract  for  hay,  Army.    Dismissed. 

No.  32S75.    Febbuaby  5,  1917. 

Sylvanus  Bean. 
Extra  pay,  customs  service.    Dismissed. 

No.  32545.    Febbuaby  5,  1917. 

McMerty,  Atkinson  dk  Co. 

Cotton  seized  by  Federal  authorities.    Dismissed. 

No.  27400.    Febbuaby  5,  1917. 

Harrison  T.  Surges. 
Extra  pay,  Spanish  War.    Dismissed. 

No.  300617.    Febbuaby  5,  1917. 

Crane  Company. 
Plumbing  contract    Dismissed. 

No.  33181.    Febbuaby  12,  1917. 

Nashville,  Chattanooga  A  St.  Louis  Ry. 
Transportation  of  State  militia,  $78.81. 
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No.  88184.    Febbuaby  12,  1917. 

Chicago,  Burlington  dk  Qumcy  B.  B.  Co. 
Same,  $1,004.89. 

No.  88201.    Febbuaby  1%  1917. 


Southern  Pacific  Co. 
Same,  $6,221.60. 


No.  83660.    Fkbbuabt  12,  1917. 

Union  Pacific  B.  B.  Co. 
Same,  $518.98. 

No.  88879.    Febbuaby  12, 1917. 

John  S.  Bratton,  administrator. 

Cotton  seized  by  Federal  authorities,  $190.46. 

Nob.  20857,  20859,  20660,  20862.    Febbuaby  19,  1917. 

Wm.  Cramp  &  Sons  Ship  dk  Engine  Bldg.  Co. 
Contracts  for  building  warships.    Dismissed. 

No.  80465.    Febbuaby  19,  1917. 

George  B.  Mosner. 
Services  on  dry  dock  Dewey ,  $161.28. 

No.  38680.    Febbuaby  19,  1917. 

Seaboard  Air  Line  Bail  way. 
Transportation  of  State  militia,  $149.05. 

No.  30087.    Febbuaby  19,  1917. 

George  Gray. 
Pay  and  allowances,  Marine  Corps.    Dismissed  with  costs. 

No.  32807.    Febbuaby  19,  1917. 

William  S.  McQuain. 

Material   furnished  Minidoka   project.     Dismissed  with 

costs. 

No.  25589.    Febbuaby  20,  1917. 

State  of  Tennessee. 
Expenditures  for  volunteers,  Spanish  War.    Dismissed. 
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No.  27494.    February  20, 1917. 

State  of  West  Virginia. 
Same.    Dismissed. 

No.  33293.    February  23,  1917. 

Edward  J.  Hoffman. 
Mileage,  paymaster's  clerk,  Navy,  $267.52. 

No.  33128.    February  26,  1917. 

Thomas  W.  Coleman. 
Cotton  seized  by  Federal  authorities,  $2,108.90. 

No.  29382.    February  28,  1917. 

David  W.  Gray. 
Extra  pay,  Spanish  War,  $434.72. 

No.  83720.    February  28,  1917. 

Julian  W.  Mack. 
Expenses,  Commerce  Court  judge,  $1,089.15. 

No.  32788.     March  6,  1917. 

Charles  Minor  Kellogg. 
Loss  of  business  account  mail  contract.    Dismissed. 

No.  26917.    March  12,  1917. 

Harry  C.  Smith. 
Extra  pay,  Spanish  War,  $15.60. 

No.  26776.    March  12,  1917. 

William  J.  Weitzel. 
Same,  $21.60. 

No.  26799.    March  12,  1917. 

Grant  Courtwright. 
Same,  $20.92. 

No.  27846.    March  12,  1917. 

Edward  T.  Winston. 
Loss  personal  property,  Army  officer,  $167. 
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No.  88122.    March  12,  1917. 

James  P.  Harbeson. 
Difference  in  pay,  Philippine  Scouts,  $186.11. 

No.  38127.    Mabch  12,  1917. 

Manley  Lawton. 
Mileage,  Army.    Dismissed. 

No.  82569.    Mabch  12,  1917. 

Eastern  Kentucky  Railway  Co. 
Divisor  case.    Dismissed. 

No.  27919.    Mabch  12,  1917. 

William  E.  Thompson. 
Extra  pay,  Spanish  War.    Dismissed. 

No.  33675.    Mabch  12,  1917. 

Southern  Pacific  Co. 
Transportation  of  arms  and  ammunition.    Dismissed. 

No.  82847.    Mabch  19,  1917. 

Michael  T.  Judge. 
Sewer  contract,  War  Department.    Dismissed. 

No.  33683.    April  2,  1917. 

John  B.  Smith,  administrator. 
Cotton  seized  by  Federal  authorities,  $3,512.46. 

No.  80221.    April  2,  1917. 

Eugene  P.  Webber. 
Commutations  of  quarters,  etc.    Dismissed. 

No.  24941.    April  2,  1917. 

Edgar  A.  Sirmyer. 
Loss  of  horse.    Dismissed. 

No.  27381.    April  2,  1917. 

Augustina  Medel. 
Use  and  occupation  of  building.    Dismissed. 

No.  1928T     Apbil  2,  1917. 

James  W.  Brown. 
Marshal's  fees  and  expenses,  $441.42  for  defendants. 
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No.  32020.    April  2,  1917. 

Tiemann  N.  Horn. 
Loss  of  horse.    Dismissed. 

No.  32825.    Aran.  9,  1917. 

The  Bucyrus  Company. 
Contract  steel  booms,  Isthmian  Canal.    Dismissed. 

No.  32840.    Apbil  9,  1917. 

Winchester  Repeating  Arms  .Co. 
Contract  for  ball  cartridges.    Dismissed. 

No.  30823.    Apbil  9,  1917. 

National  Electric  Signaling  Go. 
Use  of  patented  wireless  invention.    Dismissed. 

No.  82436.    April  9,  1917. 

Monroe  C.  Kerth. 
Loss  of  horse,  Army.    Dismissed. 

No.  32731.    April  11,  1917. 

Bethlehem  Steel  Company. 
Contract  for  projectiles,  Army.    Dismissed. 

No.  30535.    April  11,  1917. 

Henry  T.  BuU. 
Loss  of  horse,  Army.    Dismissed. 

No.  30544.    April  11,  1917. 

Lincoln,  C.  Andrews. 
Same.    Dismissed. 

No.  32791.    April  11,   1917. 

Albert  OUmore. 
Same.    Dismissed. 

No.  32818.    April  11,  1917. 

Wittard  H.  McCornack. 
Same.    Dismissed. 

No.  32822.    April  11,  1917. 

Edmund  P.  Buchanan. 
Same.    Dismissed. 
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No.  28843.    April  16,  1917. 

Fred  L.  Clark. 
Extra  pay,  Philippine  insurrection.    Dismissed* 


No.  29940-1.    April  16,  1917. 

George  F.  Bailey. 
Same.    Dismissed. 

No.  80166.    April  16,  1917. 

The  Atlantic  Elevator  Co. 
Refund,  internal-revenue  stamps. 

No.  30167.    April  16,  1917. 

The  George  C.  Bagley  Elevator  Co. 
Same.    Dismissed. 

No.  30168.    April  16,  1917. 

The  Royal  Elevator  Co. 
Same.    Dismissed. 

No.  31557.    April  28,  1917. 

MarceUus  Denny. 
Overflow,  Cumberland  River,  Ky.,  $673. 

No.  31558.    April  23,  1917. 

Nathan  L.  Jones. 
Same,  $1,745. 

No.  31560.    April  28,  1917. 

WUliam  C.  Daffron. 
Same,  $366.50. 

No.  31561.    April  28,  1917. 

Joel  A.  Kennett. 
Same,  $258. 

No.  81562.    April  28,  1917. 

WUliam  L.  Scott. 
Same,  $1,699.50. 
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No.  81609.    Ann  28,  1917. 

Theodore  Johnson. 
Same,  $577. 

No.  81021.    Ann.  28,  1917. 

Isaac  8.  Brown. 
Same,  $1,100. 

No.  81884.    April  28,  1917. 

Francis  L.  Barker. 
Same,.  $278. 

No.  82588.     Ann.  28,  1917. 

Solomon  H.  H.  Dunagan. 
Same,  $425. 

No.  31889.    Ann  28,  1917. 

W.  E.  Thomas. 
Hay  contract,  Isthmian  Canal  Commission,  $961.78. 

No.  38053.    Ann.  23,  1917. 

John  A.  Nelson. 

Difference  in  pay,  Navy,  $96.80. 

No.  33211.    April  23,  1917. 

John  N.  Jordan. 
Same,  $68.75. 

No.  30161.    Ajpbil  23,  1917. 

New  Jersey  Dock  <&  Bridge  Co. 

Island  crib  contract,  New  York  harbor.    Dismissed  with 
costs. 

No.  38234.    April  23,  1917. 

Grace  C.  Dilworth,  administratrix. 
Fees  paid  circuit  court.    Dismissed  with  costs. 

No.  23163-6324.    Ann  23,  1917. 

William  S.  Boyd. 
Back  pay,  Civil  War.    Dismissed. 

No.  33701.    April  80,  1917. 

George  W.  Hewlett. 
Difference  in  pay,  Navy,  $210.16. 
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No.  82868.    Ann.  80,  1017. 
Samuel  I.  W.  Major. 
Navy  pay.    Dismissed. 

No.  82906.    Ann.  80,  1917. 

Henry  E.  Lackey. 

Same.    Dismissed.  f 

No.  82971.    Ann.  80,  1917. 

Frank  H.  Brumby. 
Same.    Dismissed. 

No.  82972.    Ann,  80,  1917. 

Charles  B.  McVey,  jr. 
Same.    Dismissed. 

No.  82978.    Awl  80,  1917. 

Ten  Eyke  De  Witt  Veeder. 
Same.    Dismissed. 

No.  82962.    April  80,  1917. 

William  D.  Leahy. 
Same.    Dismissed. 

No.  88014.    Ann.  30,  1917. 

Walter  McLean. 
Same.    Dismissed. 

No.  88009.    Ann,  30,  1917. 

Oatewood  8.  Lincoln. 
Additional  pay  as  aid  to  rear  admiral.    Dismissed. 

No.  88110.    Ann,  80,  1917. 

Louis  S.  Vain  Duzer. 
Same.    Dismissed. 

No.  83128.    April  80,  1917. 

Lewis  A.  Powless. 
Continuous-service  pay,  Army.    Dismissed. 

No.  33126.    April  80,  1917. 

James  P.  Parker. 

Additional  pay,  Navy.    Dismissed. 
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No.  88180.    Apml  80,  1917. 

Edward  E.  Wright. 
Same.    Dismissed. 

No.  88184.    Ann.  80,  1917. 

Vinoendon  L.  Cottman. 
Difference  in  pay,  Navy.    Dismissed. 

No.  38140.    Apml  80,  1917. 

James  M.  Helm. 
Difference  in  pay,  rear  admiral.    Dismissed. 

No.  83149.    Aprtl  30,  1917. 

Nathan  C.  Twirling. 
Additional  pay  as  aid  to  rear  admiral.    Dismissed. 

No.  38164.    April  80,  1917. 

Burns  T.  Walling. 
Same.    Dismissed. 

No.  25825.    Apbil  80,  1917. 

Aaron  H.  Appel. 
Loss  of  horse,  Army.    Dismissed. 

No.  32796.    Apbil  30,  1917. 

United  States  Fidelity  <&  Guaranty  Co. 
Contract  for  officers'  quarters.    Dismissed. 

No.  33296.    May  7,  1917. 

Alfred  J.  Toulon. 
Difference  in  pay,  Navy,  $635.79. 

No.  32946.     May  8,  1917. 

Chicago  <&  Northwestern  Railway  Co. 
Transportation  of  State  militia.    Dismissed. 

No.  33141.    May  8,  1917. 

Rudolph  A.  Ashton. 
Navy  pay.    Dismissed. 
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No.  27947.    Mat  8,  1917. 

Irvm  L.  Hunt. 
Loss  of  personal  property,  Army  officer.    Dismissed. 

No.  20010.    Mat  14, 1917. 

Paul  Butler  et  al. 
Use  of  land  for  military  purposes.    Dismissed. 

No.  20011.    Mat  14,  1917. 

Union  Land  d?  Grazing  Co. 
Same.    Dismissed. 

Nos.  20006  and  20097.    Mat  14,  1917. 

Chawncey  Hackett,  trustee. 
Same.    Dismissed. 

No.  28096.    Mat  14,  1917. 

Frank  B.  Ainsworth. 

Subsistence,  employee  Geodetic  Survey.    Dismissed  with 
costs. 

No.  27419.    Mat  14, 1917. 

Eliot  A.  De  Pass  et  al. 
Duty  on  sugar,  Porto  Rico.    Dismissed. 

No.  27822.    Mat  14,  1917. 

Charles  P.  Armstrong. 
Same.    Dismissed. 

No.  27401.    Mat  14,  1917. 

Frederick  H.  HoweU  et  al. 
Same.    Dismissed. 

No.  27408.    Mat  14,  1917. 

George  E.  Turnure  et  al. 
Same.    Dismissed. 

No.  88711.    Mat  14,  1917. 

Walter  8.  Mellinger. 
Salary  as  letter  carrier.     Dismissed. 
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No.  80477.    Mat  21,  1017. 

Hat  tie  HUl  Gates,  executrix. 
Damage  to  leased  property,  $2,270. 

No.  89045.    Mat  21,  1917. 

James  T.  Dug g an. 
Army  pay,  $101.50. 

No.  83721.    Mat  21,  1917. 

Stanley  R.  Canine. 
Difference  in  pay,  Navy,  $115.96. 

No.  30460.     Mat  21,  1917. 

ltaleigh  Pedigo. 
Extra-duty  pay,  Army.    Dismissed. 

No.  32571.    Mat  21,  1917. 

George  A.  Wold. 
Same.    Dismissed. 

No.  33120.    Mat  21,  1917. 

Nashville,  Chattanooga  dt  St.  Louis  Railway  Co. 
Deduction,  loss  of  mail.    Dismissed. 

No.  32882.     May  21,  1917. 

Victor  Talking  Machine  Co. 
Overcharges  on  supervision  fee.    Dismissed. 

No.  33043.    May  21,  1917. 

Eastern  &  Emigrant  Cherokees,  etc. 
Interest  on  judgment.    Dismissed. 

No.  32808.    May  21,  1917. 

George  Baker  Gates. 
Use  of  patent.    Dismissed. 

No.  33694.    May  21,  1917. 

David  F.  Moore. 
Same.    Dismissed. 
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No.  27272.    June  4,  1917. 

John  B.  Castleman. 

Extra  pay,  Spanish  War,  $688.86. 

No.  28163-6345.    June  4,  1917. 

George  L.  Bed. 
Bounty,  Civil  War.    Dismissed. 

No.  83670.    Junk  4,  1910. 

Granville  B.  Hoey. 
Difference  in  pay,  Navy.    $345.90. 

No.  31669.    June  4,  1917. 

Thomas  M.  <k  Marcus  T.  Eads. 
Overflow,  Cumberland  River,  Ky.    $485. 

No.  30737.    June  11,  1917. 

Newell  Brothers. 

Contract,  plumbing  and  heating,  $1,417.13. 

No.  38742.    June  11,  1917. 

Southern  Railway  Company. 
Transportation  of  officers'  effects,  $458.03. 

No.  81940.    June  11,  1917. 

Isabel  Kouns  O'Pry,  assignee,  etc. 
Cotton  seized  by  Federal  authorities.    Dismissed. 

No.  27785.    June  14,  1917. 

Clarence  E.  Dentler. 
Loss  of  property,  Army  officer,  $564.37. 

No.  88706.    June  14,  1917. 

Benjamin  F.  Bush,  receiver  of  the  Missouri  Pacific  Railway 
Co. 
Transportation  of  officers'  effects,  $1,195.74. 

No.  83749.    June  14,  1917. 

James  A.  Baker,  receiver  of  the  International  A  Great 
Northern  Railway  Go. 
Same,  $410.26. 
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No.  33751.     June  14,  1937. 

Baltimore  dk  Ohio  Railroad  Co. 
Same,  $825.74. 

No.  81873.    Octobeb  8,  1917. 

0 /varies  Reed  et  al. 
Overflow,  Muskingum  River,  Ohio.    Dismissed. 

No.  31874.    October  8,  1917. 

LinrUe  Owen  et  al. 
Same.    Dismissed. 

No.  31875.    Octobeb  8,  1917. 

Effie  M.  Geddes. 
Same.    Dismissed. 

No.    81876.    Octobeb  8,  1917. 

Armenia  V.  Bogard. 
Same.    Dismissed. 

No.  31877.    Octobeb  8,  1917. 

I  harles  T.  Engle. 
Same.    Dismissed. 

No.  31878.     Octobeb  8,  1917. 

Ernest  L.  Marsh. 
Same.     Dismissed. 

No.  31879.     Octobeb  8,  1917. 

George  E.  Bauer. 
Same.    Dismissed. 

No.  82948.    Octobeb  8,  1917. 

Central  Vermont  Railway. 
Transportation  of  mail.    Dismissed. 

No.  33199.    Octobeb  8,  1917. 

Irven  P.  Cammem. 
Difference  in  pay,  rural  mail  carrier.    Dismissed. 

No.  33164.    Octobeb  10,  1917. 

Modern  Steel  Structural  Co. 

Contract,  traveling  cranes,  War  Department    Dismissed. 
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No.  88206.    Ootobb  10,  1017. 

Ernest  A.  Schoepke. 

Pay  as  gardener,  naval  training  station.    Dismissed. 

No.  80702.    October  15,  1917. 

Jacob  Jacobowitz. 

Extra-duty  pay,  Marine  Corps,  $69.80. 

No.  82848.  October  16,  1917. 

Robert  E.  MoLeester. 
Extra-duty  pay,  Army,  $870.50. 

No.  83042.    October  15,  1917. 

Frederick  E.  Beckstead. 
Extra-duty  pay,  Marine  Corps,  $55.50. 

No.  88159.    October  15,  1917. 

Great  Northern  Railway  Oo. 
Transportation  of  militia,  officers'  effects,  etc,  $4,078. 

No.  88738.    October  15,  1917. 

Albert  S.  Freedman. 
Mileage,  paymaster's  clerk,  Navy,  $77.99. 

No.  33746.    October  15,  1917. 


George  F.  Jacobs. 
Difference  in  pay,  Navy,  $187.27. 

No.  38748.    October  15,  1917. 

Richard  W.  Wuest. 
Same,  $808.97. 

No.  88756.    Ootobb  15, 1917. 

Aneon  A.  Merrick. 
Same,  $565.80. 

No.  88758.    October  15,  1917. 

Robert  O'Hagan. 
Mileage,  paymaster's  clerk,  Navy,  $248. 
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No.  88759.    October  15,  1917. 

Beverly  W.  Jennings. 
Same,  $887.04. 

No.  80598.    October  16,  1917. 

J.  N.  Davis. 
Overflow,  Green  River,  Ky.    Dismissed. 

No.  81231.    October  16,  1917. 
M.  L.  Tunks. 

Same.    Dismissed. 

No.  81232.    October  16,  1917. 
G.  W.  Vincent. 
Same.    Dismissed. 

No.  27784.    October  22,  1917. 

Henry  E.  E amies. 
Loss  private  property,  Army  officer.  $742.20* 

No.  29822.    October  22,  1917. 

John  Self. 

Overflow,  Green  River,  Ky.,  $220. 

No.  29983.    October  22,  1917. 

Sarah  V.  Parsley. 
Same,  $125. 

No.  29934.    October  22,  1917. 

W.  B.  James. 
Same,  $140. 

No.  80456.    October  22,  1917. 

D.  W.  Webb. 
Same,  $850. 

No.  80567.    October  22,  1917. 

George  W.  Parsley. 
Same,  $250. 

No.  30597.    October  22, 1917. 

Sarah  C.  Richards. 
Same,  $245. 

No.  80699.    October  22, 1917, 
J.  A.  Davis. 
Same,  $400. 
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No.  30603.    October  22, 1917. 


W.  J.  Vincent. 
Same,  $220. 

Silas  Tvmks. 
Same,  $175. 

Olive  Mint  on. 
Same,  $250. 

/.  W.  Webb. 
Same,  $630. 


No.  30668.    October  22, 1917. 


No.  30669.    October  22,  1917. 


No.  30717.    October  22,  1917. 


No.  30602.    October  22,  1917. 


H.  B.  Sanders. 
Same.    Dismissed. 

No.  31132.    October  22,  1917. 

C.  G.  Meredith. 
Same,  $300. 

No.  30605.    October  22,  1917. 

W.  H.  Bow  en  <&  Co. 
Contract,  post-office  building,  $4,504.98. 

No.  33752.    October  22,  1917. 

Joseph  T.  Dreisonstok. 
Difference  in  pay,  Navy,  $325.89. 

No.  27726.    October  29,  1917. 

Morgan  J.  Carkeek. 
Contract,  pier  and  lighthouse,  $3,878.66. 

No.  38699.    November  12, 1917. 

Frances  E.  Dean^  admimstrctirix. 
Cotton  seized  by  Federal  authorities,  $1,008.56. 


CASES.  INVOLVING  COTTON  SEIZED  BY  FEDERAL  AU- 
THORITIES, DISMISSED  ON  DEFENDANTS'  MOTION  OR 
DEMURRER. 


Claimant. 


Mary  T.  Moore,  daughter 

Samuel  J.  Bate*,  next  of  kin. , 

Helen  W.  Wimberly,  heir 

C.  E.  Tait  et  al.,  heirs , 

J.  Edward  Etherldge  et  al..  heirs 

George  M.  Selden  et  al.,  heirs , 

W.  B.  Ingram  et  al.,  heirs , 

Mary  M.  Wilkin  et  al.,  heirs , 

Mary  T.  Graves,  next  of  kin , 

Mary  T.  Moore,  daughter , 

J.  M.  Rives,  next  of  kin , 

Patrick  Burnett,  son 

Felix  N.  Reynolds  et  al..  heirs 

Eugene  B.  La  Pioe,  next  of  kin 

Mouie  R.  Crowe  et  al.,  next  of  kin. . 

W.  H.  andT.  J.  Lee 

J.  C.  Grimes,  heir , 

Mrs.  M.  B.  Stanley,  heir 

Samuel  L.  CresweU,  next  of  kin , 

JessieS.  Webb,  next  of  kin , 

E.  W.  Syles  et  al.,  heirs , 

Samuel  L.  Creswell,  next  of  kin...... 

Mrs.  J.  M.  Bass,  daughter , 

Martin  L.  Ellis  et  al.,  heirs , 

G.  W.  Halyard,  heir , 

S.  C.  M.  Amlson,  next  of  kin 

Joseph  T.  Foy,  next  of  kin 

M.  A.  Latimer,  heir 

John  Burton,  Jr.  et  al.,  next  of  kin. . 

E.  T.  Garner,  heir 

Do 

Heirs  of  Augustus  8.  Ballanger,  de- 

Robert  W."  Walker." '.'.'.'.'.'.'.'.'.'. '..'.'.'.'., 

Sarah  E.  Weatherby,  next  of  km 

Do 

John  C.  C.  Dyer  et  al.,  next  of  kin. . . 

Ekka  Wilson  et  al.,  heirs 

William  J.  Gibbs  et  al.,  heirs 

Guy  Jack  et  al.,  heirs 

Peter  Anderson  and  Ellta  G.  Ander- 


son. 


Heirs  of  Robert  G.  Lamar,  deceased. 

Cecile  Woolf,  heir 

Dora  Prince  etal.,  heirs 

M.  A.  Branson,  heir 

A.  D.  Brown  etal.,  heirs 

William  D.  Shea,  heir 

Heirs  of  M.  Rochelle,  deceased 

James  L.  Fountain  et  al.,  heirs 

R.  J.  Piatt 

MaudG.  Ransom  et  aL,  heirs 

Thomas  A.  Walthal  and  SaUie  M. 

Turpin 

W.  W:  Buchanan , 

E.  B.  Bohannan  et  al.,  heirs , 

J.  D.  Crabtree  et  al.,  heirs , 

Abiiah  Hunt,  heir 

William  A.  Hood,  son 

Columbus  H.  MoCaa  et  aL,  heirs. . . . 
Mrs.  G.  A.  Newsome  et  al.,  heirs.... 

Mrs.  Anna  O.  Adair  Pitta,  heir 

A.  F.  Messtadll,  heir 

Estate  John  G.  Lane,  deceased 

H.  W.  Bendy 

Robert  M.  Collins,  sr.,  et  al.,  heirs. . 

Robert  M.  Collins,  sr.,  heir 

Benjamin  Mlnge  et  al.,  heirs 

M.S.  Dcale  et  al.,  heirs 
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31120 
31088 
31095 
31106 
31107 
31108 
31109 
31111 
31117 
31121 
31122 
31123 
31124 
31150 
31186 
31240 
31254 
31255 
31200 
31261 
31262 
31270 
31273 
31275 
31278 
31279 
31280 
31282 
31283 
31298 
31299 

31389 
31442 
31445 
31446 
31447 
31448 
31455 
31460 

31510 
31515 
31521 
31894 
31895 
31896 
31899 
81900 
31910 
31911 
31931 

81934 
31942 
31943 
31944 
31950 
31983 
31964 
32473 
32474 
32475 
32591 
32760 
32775 
32776 
32777 
32778 


P.  H.  Hunter,  heir 

Josephine  Wiat,  heir 

J.  F.  Wiatt,  heir 

Sallie  A.  Hatter,  heir 

H.  T.  Gibbs,  heir 

Rosalie  Wilkes  Jones  et  aL,  heirs 

Cora  W.  Bolton,  heir 

Rebecca  Tucker  et  al.,  heirs 

Estate  M.  C.  Guill,  deceased 

Estate  Mary  J.  Waddllle,  deceased... 
Estate  Samuel  Armstrong,  deceased. 

John  8.  Miller,  son 

Heirs  of  R.  G.  Bagley,  deceased 

D.  E.  Hoskins,  heir 

David  8.  A.  Segrest  et  at.  heirs 

Mary  E.  Landes  et  al.,  heirs 

Heirs  of  Francois  Latuer,  deceased... 
Matthews  Tunno  and  Elisabeth  8. 

Tunno 

DoraC.  Royalletal 

Mrs.  W.  E.  Becker  etal.,  heirs 

E.  A.  Branson,  heir 

Sallie  F.  E.  Grant,  heir 

Mrs.  S.  E.  Mayneld,  heir 

T.  D.  Britt,  heir 

L.  C.  Ramsey 

Mollie  Cloud  Elkin  et  al..  heirs 

JohnG.  Stroud  et  al.,  heirs 

Estate  John  M.  Sturdevant,  deceased. 

Mary  8.  Humphreys  et  al.,  heirs 

Rhoda  W.  EUisThelr 

B.  F.Terry,  heir 

M.  B.  M.  Price  et  aL,  heirs 

Mrs.  M.  A.  Shuler,  administratrix. . . 

Joseph  Smith,  heir 

W.  B.  Trotter  et  al.,  heirs 

Hammond  Curry  et  al.,  heirs 

KateR.  Hicks  et  al..  heirs 

Francis  J.  Warrenneid,  heir 

Elisa  Binnlon.  heir 

Irene  Alden  Fuqua  et  al.,  heirs 

Missouri  Barber,  heir 

William  W.  Yopp,  executor 

W.  B.  Augustus,  son 

C.  L.  Allen,  son 

Mrs.  Ada  (toss,  heir 

Mrs.  J.  Bell  Lanier 

Mrs.  Mary  Barry  Wilson,  heir 

Mrs.  Gertrude  Boykln,  guardian 

Lizzie  B.  Epperson  et  al,  heirs 

J.  T.  Hollingshead 

Mrs.  J.  B.  McCreight  et  aL,  heirs 

Mrs.  M.  C.  Stokes  et  al.,  heirs 

Estate  of  Thomas  Woolverton,  de- 

oeased 
Robert  Hibbler*.  next  of  km'.'.' ....... 

Heirs  of  Hypoliie  Hartsog,  deceased. 

Alice  G.  Sproles  et  al.,  heirs 

Estate  Ransom  Day ,  deceased 

Estate  Samuel  Y.  Gladney,  deceased. 

Maurice  Carter  et  al.,  heirs 

W.  R.  Stewart  et  al.,  heirs 

Minnie  Kimbrough  et  al..  heirs 

R.V.Halbert,heir 

Will  Warren  et  al.,  heirs 

Thomas  H.  Simmes,  administrator. . 
Estate  Robert  C.  Smith,  deceased . . . 

J.  D.  Gilleylen.  next  of  km 

Edwin  Burniti,  next  of  kin. 


No. 


32779 
32780 
32781 
32782 
32783 
32820 
32842 
32849 
32949 
32961 


32967 
32958 
33012 
33038 

33131 

33295 
31034 
31096 
31098 
31099 
31100 
31147 
31171 
31407 
31449 
81469 
31547 
31603 
31651 
31657 
31835 
31917 
81927 
31947 
32432 
32442 
32617 
32881 
33156 
33157 
31342 
81343 
31344 
81345 
31346 
81347 
31848 
81848 
31350 
81861 

31539 
31580 
31539 
31541 
31542 
31544 
81646 
31553 
31554 
81567 
31568 
81625 
31626 
31630 
31631 


Cases  Dismissed. 
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Cases  dismissed  on  defendants1  motion  or  demurrer — Continued. 


Claimant. 


Mary  E.Landes  etal.,  heirs 

L.  Palmer,  heir 

Laura  Virginia  Hatch,  heir. 

Mrs.  M.  A.  Harris,  heir 

B.  L.  Hatch.next  of  kin 

Mrs.  W.  D.  Fortson,  widow 

Mrs.  Bottle  Flournoy  McCulloughet 

al.,  heirs 

J.  B.  Bryan  et  al.,  heirs 

Mrs.  Annie  H.  Johnson  et  al.,  heirs. . 

J.  A.  Bishop  etal.,  heirs 

Mary  £.  Simons,  heir 

William  H.  White,  heir. 

A.  M.  Rencher  et  al.,  heirs 

Sophy  Tayloe  Stansbury.  heir 

0.  H.  Atkinson  et  al..  heirs 

Andrew  J.  Davison  et  al.,  heirs 

W.  P.  Whiddon,  heir 

W.  W.  Mobley,  heir 

A.  MoLaurin  et  al.,  heirs 

Mary  H.  Anderson  et  al.,  next  of  kin. 

lira.  E.  J.  Harriss  et  al.,  heirs 

S.  H.  Boiling  and  Mrs.  M.  S.  Wilson. 

R.R.  Madden  etal.,  heirs 

Mrs.  A.  C.  Snider  et  al.,  heirs 

O.Y.Bonner  etal.,  heirs 

1.  B.  Bonner  et  al.,  heirs 

Margaret  L.  Patten  et  al.,  heirs 

Mrs.  Rachael  L.  Thomas,  heir 

Mrs.  Mary  O.  Carter  et  al.,  heirs 

R.  M.  Pruitt.heir .. 

George  E.  Ellis,  son 

E.  Brooke  Ferris,  heir 

B.  D.  Hennington  et  al.,  heirs 

W.W.McLeod,heir.... 

Mrs.  E.  C.  Nicholson,  heir 

J .  J.  Prince,  legal  representative 

Thad  M.  Kilpatrlck.  heir 

John  J.  Long  et  al.,  heirs 

J.  M.  Ledbetter.  heir 

A.  W.  Holbert,heir 

Minerve  Farmer,  heir 

M.  A.  McCalip  et  al.,  heirs 

H.  O.  Nicholson,  heir 

S.  J.  B.  Walker  et  al.,  heirs 

Isaac  N.  Paulk,  heir 

Lottie  Pierce,  heir 

T.  J.  Pierce,  heir 

H.  L.  Qoinn  et  al.,  heirs 

Mrs.  Martha  Ervin  et  al.,  heirs 

Dan  H.  Shell  et  al.,  heirs 

Mrs.  Julia  Valiant  et  al.,  daughters. . 

Mrs.  E.  T.  Thompson,  widow 

Mrs.  L.  A.  Dantzler,  heir 

Leo  L.  Cole,  heir 

Do 

W.  M.  Hunter,  heir 

J.  W.  Holbrook,  heir 

L.  M.  Lucas,  heir 

Willis  B.  Harris,  heir 

Sarah  L.  T.  Ainslie,  heir 

LillieD.  Mitchell,  heir 

M.  Mahorner,  Jr.,  heir 

Nathaniel  W.  Whitfield,  heir 

Do 

Beverly  Matthews,  heir 

Mrs.  Maarie  Stokes,  heir 

Beverly  Matthews,  heir 

B.  M.  Brookshire,  heir 

Do 

W.  A.  Nuckals,heir 

Mary  E.  Hartsfleld,  heir 

Heirs  at  law  of  Mrs.  E.  T.  Henley,  de- 
ceased  


31632 
31633 
31634 
31636 
31637 
31638 

31639 
31640 
31641 
31642 
31645 
31646 
81649 
31650 
31652 
31659 
31663 
31667 
31668 
31743 
31816 
31817 
31855 
31856 
31858 
31859 
31860 
31352 
31353 
31354 
31355 
31356 
31357 
31358 
31359 
31360 
31361 
31362 
81363 
31364 
31365 
31366 
31367 
31368 
31369 
31370 
31371 
31372 
31373 
31374 
31375 
31376 
31020 
31021 
31022 
31023 
31024 
31027 
31028 
31036 
31045 
31048 
31050 
31051 
31052 
31053 
31054 
31193 
31194 
31195 
31198 

31197 


Claimant. 


Nannie  R.  T.  Henley,  heir 

Do 

Mrs.  J.  W.  Hopson,  heir 

Nannie  W.  McMiller  et  al.,  heirs 

E.  B.  Latham  et  al.,  heirs 

S.  S.  Stanton,  heir 

W.  E.  Kemp  et  al.,  heirs 

Mary  O.  Cook  et  al.,  heirs. 

Mary  Hatter,  heir 

N.A.Smith 

Jesse  F.  Odom,heir 

Heirs  at  law  ox  Robt.  D.  Boykm,  de- 
ceased  

Hattie  Welborn  Jones,  heir 

Heirs  at  law  of  B.  O.  Tayloe,  de- 
ceased  

Heirs  at  law  of  Thaddeus  T.  Watte, 
deceased 

E.  D.  Grimes 

Annie  Keith  Russell,  heir 

Do 

Heirs  at  law  of  Samuel  Dorrah,  de- 
ceased  

Heirs  at  law  of  John  A.  True,  de- 
ceased  

Heirs  at  law  of  Joseph  T.  Randolph, 
deceased 

Heirs  at  law  of  James  A.  Jones,  de- 
ceased  

B.  T.  Taylor  et  al.,  heirs 

Mra.  Sarah  Williams,  heir 

J.  V.  White,  heir 

A.  J.  Williams,  heir 

Sidney  Welch  et  al.,  heirs 

T.  L.  Wiiburn  et  al.,  heirs 

Byron  Whitfield,  heir 

Do 

Mrs.  M.  A.  Holmes,  heir 

Mrs.  Fannie  Webb  Venable  et  al., 

heirs 

Mrs.  Celeste  A.  Mhoon,  widow,  et  al. 

E.  M.  Wimberly,  widow 

Heirs  of  Edward  Williams,  deceased. 
Heirs  of  Robert  M.  Browning,  de- 
ceased  

Richard  R.  Klng.heir 

Heirs  of  William  Cochrane,  deceased . 

D.  R.  Coleman,  heir 

Lucy  W.  Brame,  heir 

Mary  Jane  Baird,  heir 

Mrs.  W.  E.  Carroll,  widow 

J.  D.  Trigg,  heir 

Martha  F.  Fant,  widow 

M.  E.  Jackson,  heir 

Mrs.  AngeHne  High,  heir 

F.  M.  Coleman,  heir 

James  E.  Cox,  nest  of  kin 

E.  A.  Burrageetal 

Isaac  Wellborn  et  al 

Jeff  D.  Dickson  et  al 

Carrie  Moore  Ivy 

Hugh  McQulen 

W.  A.  Strong  etal 

Wallace  W.  Calme3,  heir 

J.  W.  McMorrR  heir 

A.  K.  Heard,  widow 

T.  M.  Pratt,  heir 

Mrs.  Bettie  Swain  et  al.,  heirs 

T.  A.  Thurmond  et  al..  heirs 

M.  M.  Hoarn  et  al..  heirs....... 

Mrs.  Julia  V.  Howell  et  al..  heirs 

Isabel  M.  Perrin  et  al..  heirs 

Mary  Joiner  et  al.,  heirs 

C.  L.  Matthews  et  al.,  heirs 


No. 


31203 
31204 
31208 
31207 
31209 
31211 
31212 
31214 
31215 
31322 
31324 

31325 
31327 

31328 

31329 
31330 
31331 
31332 

31333 

31834 

31336 

31337 
31377 
81378 
31379 
31380 
31381 
31382 
31383 
31384 
31385 

31386 
81387 
31390 
81399 

31400 
31401 
31402 
31408 
81420 
31423 
31478 
31480 
31481 
31482 
31484 
31485 
31509 
31531 
31533 
31531 
31535 
31536 
31537 
31571 
31«72 
31573 
31574 
31585 
31586 
31587 
31588 
31589 
31590 
31591 
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Cases  Dismissed. 


Canes  dismissed  on  defendants'  motion  or  demurrer — Continued. 


Claimant. 


Mrs.  Mary  E.  Hooks  et  ah,  heirs 

Mary  Lawson  et  al.,  heirs 

Mrs.  Emma  Rogers  et  al.,  heirs 

R.  W.  Stewart,  heir 

Mrs.  Heber  Craft  et  al.,  hairs 

Mrs.  Mary  T.  Jones  Sharp  et  al.,  heirs. 
Robert  A.  Whitfield,  next  of  kin... 
Mrs.  Reheoca  C.  A.  Falconer  et  al., 

heirs 

Jennie  Tate  Brown,  holr 

Thos.  W.  Johnson,  next  of  kin 

Mrs.  Samantha  J.  Coulson,  heir 

James  Ferrill  et  al.,  heirs 

W.  E.  Martin,  heir 

Mrs.  O.  A.  Miller,  daughter 

Fllie  Albright  Shaw  et  al.,  heirs 

KateH.  Qraoeotal.,  heirs 

Martha  J.  Tate,  next  of  kin 

I.  T.  and  K.  C.  Smith,  heirs 

Mary  Z.  Comlinc  et  al.,  heirs 

Arthur  S.  Wheeler  et  al.,  heirs 

Mrs.  Dollie  E.  Rogers  et  al.,  heirs.... 

Lucy  Hart  et  al.,  Heirs 

Oscar  Hope  et  al.,  heirs 

J.  C.  Hayes  et  aL,  heirs 

Mrs.  Martha  A.  Huddleston,  heir 

F.  M.  Dampier  et  al.,  heirs 

M.C.  Gage,neir 

Walter  Gregg,  heir 

Mary  E.  Hall,  heir 

E.  Tris  Napier  et  al.,  heirs 

C.  L.  Banney,  heir 

Heirs  at  law  of  C.  C.  Clark,  deceased. . 

JoelC.  Keys,  heir 

J.  R.  Brinker  et  al.,  heirs 

David  Cottrell,  heir,  etc 

Lemuel  Hudson.  Jr.,  et  al.,  next  of 

kin 

MaryW.  Cox  et  al.,  next  of  kin 

Mrs.  Mildred  C.  Chapman  et  al., 

heirs 

James  N.  McMorris  et  al.,  heirs 

T.  W.  Hand  et  al..  heirs 

T.  M.  Turner  et  al.,  heirs 

Thos.  A.  Llttlepage  et  al 

William  R.  Lee  et  al 

J.  D.  Short,  next  of  kin 

Lake  E.  Eiland,  next  oi  kin 

Sarah  A.  Berkley  et  al.,  next  of  kin.. 

Emma  McCarthy  et  al 

Eliza  Miauaetal.,  heirs 


No. 


31502 
31593 
31594 
31596 
31597 
31598 
31600 

31004 
31618 
31941 
31948 
31 836 
32005 
32008 
32021 
32025 
32438 
32449 
32476 
32477 
32478 
32479 
32542 
32543 
32544 
32A82 
32884 
33118 
331C6 
33170 
3318S 
33195 
33216 
31477 
31479 

31486 
31499 
31500 
31501 

31563 
31570 
31605 
31607 
81614 
81617 
81664 
31782 
31783 
80878 
30927 


Claimant. 


R.  B.  Cryer  etal.,  heirs 

J.  D.  Crabtree  et  al.,  heirs 

John  E.  Bryan,  heir 

Leraie  T.  Fulton,  widow  and  legatee. 

Oscar  Myers  et  al..  heirs 

Oussle  L.  Clbbs  et  al.,  heirs 

A.  A.  Abney  et  al.,  heirs 

Sterling  Price  Harrell  et  al.,  heirs... 

Susan  Harris  Strong,  heir , 

Susan  Harris  Strong  et  al.,  heirs. ... 

J.  C.  Grimes,  heir 

Thad  Iindsey  et  al.,  heirs , 

John  W.  Meek  etal.,  heirs , 

Joseph  F.  Taylor,  heir 

J.  A.  Burch  et  al.,  heirs , 

W.  W.  Goodwin  et  al..  heirs 

J.  L.  Hunter  et  al.,  heirs 

Sarah  L.  T.  Ainslie  et  al.,  heirs..... 

M.  I.  Royall,  widow 

D.  D.  Richards,  guardian , 

Sue  Long  Pearson  et  ah,  heirs 

Gabriolla  D.  8hoenmakar,  widow... 
W.  B.  Connor,  heir 

Do 

Cassie  Edwards,  widow 

Cassie  Edwards,  heir 

W.H.  May,  guardian 

JohnC.  Doss 

W.  T.  Pettorson  et  al.,  heirs 

T.  E.  Alexander,  heir 

J.  S.  Morgan,  heir 

George  w .  Patty,  heir 

W illiam  Murray  Dixon,  heir 

Do 

Heirs  at  law  of  Philip  W.  Milhouse, 

deceased 

Sarah  Tomhnson  Ainslie  et  al 

Richard  M.  Trotter  et  al.,  heirs 

Mrs.  Lucy  Y.  Banks  et  al..  heirs 

William  F.  Walker  et  al.,  heirs 

Sid  A.  Cox  etal.,  heirs 

H.  C.  Terrell  et  al.,  heirs 

William  L.  Young  et  al.,  heirs 

J.  F.  Jack  et  al.,  heirs 

Mrs.  Annie  Thorp  et  al..  heirs 

William  B.  Hamilton  et  al.,  heirs... 

Edwin  T.  Watson  et  al.,  heirs 

J.  M.  Ervin  et  al.,  heirs 

Isham  Evans  etal.,  heirs 

J.  H.  Clark  et  al.,  heirs 

F.H.  Biggin 

Thomas  C.  Clark  et  al.,  heirs 

Julia  A.  Surrency  et  al.,  heirs 


No. 


3095* 


30960 
309*1 
30963 
30964 
80965 
30987 
30988 
30989 
30M0 
81005 
31008 
31025 
31026 
81029 
31033 
31C35 
31055 
31069 
31163 
31165 
31166 
31167 
31168 
31169 
31292 
31293 
81204 
31295 
81296 
81300 
31301 

31313 
31316 
31409 
31410 
31412 
31414 
31415 
31416 
31419 
31423 
31424 
31425 
31426 
31427 
31428 


31178 
81444 


JUDGMENTS,   INDIAN    DEPREDATION   CASES. 


Claimant 


Wm.  A.  CoffleW,  administrator... 

Do 

Do 

Do 

Do 

A.  J.  Buck,  administrator 

Ivory  A.  Shane,  administrator. . . 
Sarah  P.  Fieldnouse,  administra- 
trix  

Ellis  Carton,  administrator 

Thos.  D.  Barns 

Max  Zoeller,  administrator 

John  Snowball 

Albert  N.  Clancy,  administrator. 

FTed  Bachmann,  Jr 

Maria  Dietomann,  administratrix 
Maria  Ida  D.  Roesch,  administra- 
trix  

Wm.  F.  Smith,  administrator 

JohnEllikor 

John  W.  Blackett 

Albert  U.  Clancy,  administrator.. 

Gabriel  W.Marnock 

Hippolyte  Qirardot 

Marguerite  Campbell,  administra- 
trix  

Melvin  Freeman,  administrator.. . 

George  J .  Douglas,  executor 

Commercial  Loan  &  Trust  Co., 
administrator 

George  J.  Douglas,  executor 

8.  T.  &  J.  B.  Topham,  administra- 
tors  

Conrad  Simon 


No. 


MOO.  00 
18a  00 
1,370.00 
880.00 
700.00 
400.00 
375.00 

1,00ft.  00 

0.800.00 

60.00 

moo 

150.00 
1,89a  00 

075.00 
3,775.00 

1,225.00 
28a  00 
260.00 
165.00 
700.00 
8,650.00 
1,080.00 

475.00 
275.00 
516.00 

12, 65a  00 
1,765.00 

380.00 
280.00 


Claimant 


Enoch  Warden 

Allie  L.  Carleton,  administrator... 

Mont.  V.  Johnson,  executor 

M.  P.  Patino,  administrator 

Joseph  VoUin 

Isaac  Blum 

Ramon  Hernandes,  administrator. 

Julius  B.  Christensen,  administra- 
tor  

Christian  J.  Mortensen,  adminis- 
trator  

Ed  Schmidt,  administrator 

Andre  Thihault 

Lewis  Rothe,  surviving  partner. . . 

Emma  J.  woodruff,  administra- 
trix 

W.  W.  Scott,  administrator 


,No. 


Elsie  H.  HUxlns,  administratrix. . 

Martin  L.  Massing!]),  administra- 
tor  

Chas.  Hoffman,  administrator.... 

Andres  Gandert,  administrator. . . 

James  Nelson,  administrator 

Do 

Chas.  H.  Williams 

William  Rivers 

Theodore  Bedard,  surviving  part- 
ner  

H.  E.  Veltman,  administrator 

Manuel  R.  Otero,  administrator... 

George  Chrlstilles,  administrator.. 

Mary  Ann  McCullough  et  ai 

Mary  Rowland,  administratrix 


823a  00 
285.00 

2,40a00 
48a  00 

1,075.00 
255.00 
62a  00 

28a  00 

106.00 

1,175.00 

75.00 

18a  00 

675.00 

1,445.00 

275.00 

266.00 
606.00 
1,025.00 
581.00 
21ft.  00 

naoo 

710.00 

175.00 
255.00 
2,271.00 
125.00 
325.00 
75.00 


DISMISSED  INDIAN  DEPREDATION  CASES. 


Jas.  V.  Bomford,  administrator. 

Alphonse  D.  Richards. 

Lloyd  Brooke  et  al. 

Lloyd  Brooke. 

James  Ryan,  administrator  (3  cases). 

John  B.  Wernette. 

A.  A.  Worsley,  administrator. 

Walter  A.  Holford. 

Lux  R.  Balss,  administrator. 

Andrew  F.  Spinas,  administrator. 

James  Ryan,  administrator. 

Elizabeth  Hyatt,  administratrix. 

Bertie  H.  Knight,  administratrix. 

Katharine  Monier,  administratrix. 

Frank  Twist,  administrator. 

John  Eyre. 


John  B.  Colnmb  (3  cases). 

Horry  H.  Woodward. 

Lizzie  Samuel,  executrix. 

Frances  M.  Lorentz,  executrix. 

Antonio  Joseph,  administrator  (2  cases). 

Evle  Rhine, administratrix. 

Manuel  R.  Otero,  administrator. 

Philip  Contzen,  executor. 

Felix  G.  Eaker. 

Matthew  C.  Trousdale. 

Walter  A.  Holford. 

Robert  Foot. 

L.  M.  Heilson,  administratrix. 

W.  C.  Franks,  administrator. 

Durward  M.  McDonald,  administrator. 
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OASES  DECIDED 


IN 


THE  COURT  OF  CLAIMS. 

Whkbsui  Findings  or  Fact  and  Conclusions  webs  mads  and  Gbbti- 
fixd  to  the  sixty-foubth  congress,  second  session,  and  slxty- 
fijth  Congress,  First  Session. 


Plaintiff. 


Abbey.  Aaron  L... 

Abbott,  Austin  L. 

Aikens,  Joseph  P.. 

Alford,  Charles  B.,  _ 

Attbritain,  Richard  L 

Anderson,  Charles  W., 

Angel,  Charles  A.,  deceased 

Archer ,  Samson  M.,  deceased . . . , 

Atwood,  John  8.,  deceased 

Augustine,  Henry,  deoeased 

Aysrs,  Amos  T.,  deosased 

Baboook,  Edwin  F.,  deceased.... 

Bailey,  Cyras  P..  deceased , 

Baker J3harles,  deceased 

Bale,  Edward  T 

Ball,  Stephen  F..  deceased , 

Ballard,  James,  deceased 

Barber,  Bpephras  L.,  deceased.. 

Barker,  Frank  T.t  deceased 

Barlow,  Augustus  C,  deceased. . 

Barnes,  Warren  W 

Barth,  George  W.,  deceased 

Bates,  Howard  8..  deceased , 

Bathurst,  Dwight  L.,  adminis- 
trator  

Bayless,  JohnC 

Beal,  Lucius  W.,  deceased 

Beale,  J.  Franklin,  deceased 

Beatty,  Rowland  J 

Beer,  Simon  B.,  deceased 

Begbie,  George  L.,  deceased. . . . 

Behlen,  Charles, deceased 

Beidler.  Henry  B 

Bement,  Augustus  8.,  deceased. 

Benham,  De  Witt  C,  deceased. 

Benham.John  H.,  deceased 

Berdan,  Harrison 

Berry ,  Arthur,  deceased 

Berry.  Joseph  O.,  deceased 

Beveridge,  John  L.,  deceased.. . 

Blgley,  Joseph  H..  administrator. 

Bingham.  Lafayette,  deceased . . . 

Bird,  William  A.,  deosased. 

Black.  JohnC 

Blanch,  Willis,  deceased 

Blodget,  George,  deceased 

Board,  Buckner,  deceased 

Bogardus,  William  P 

Bolster,  Horace  N.,  deceased 

Bolt,  George  W.,  deceased 

Boren,  Solomon  v.,  deceased 

Bougban,  William  If.,  deceased . . 

Bourbon  Bank  &  Trust  Co.,  ad- 
ministrator  

Bowers,  Edward  V.,  deceased. . . 


17226-1 

17225-2 

17223-3 

15835-3 

16833-4 

15834-5 

15834-6 

15834-8 

17224-12 

15835-12 

17225-25 

15834-13 

14247-523 

14247-12 

17225-36 

17223-24 

14247-13 

15834-21 

17225-735 

14247-515 

17225-738 

17225-40 

14247-22 

15834-363 

15848-3 

17225-48 

14247-543 

15835-25 

15847-4 

15834-30 

14247-517 

17225-50 

14247-525 

14247-26 

15834-32 

17225-732 

14247-27 

16835-38 

16835-34 

16834-402 

14247-30 

14247-541 

15834-40 

17225-56 

16847-7 

14247-23 

16833-27 

17224-36 

15847-8 

17225-742 

15833-28 

17223-100 
14247-41 


Plaintiff. 


Bowers,  Emma,  daughter. , 

Bowker,  Frank  8 

Bowman,  Henry,  deceased. 

Boydston.  Nelson  N 

Brady,  William  W 

Brand,  Jacob,  deceased 


Bracee,  William  R.,  deceased.... 

Brinton  .Joseph 

Brown,  Clinton  C 

Brown,  George  W 

Brown,  Robert,  deceased 

Do 

Bruner,  Tilford  N^  deosased 

Bryant,  Pauline  w.,  daughter. . . 

Buck,  E.  M.fdeoeased 

Bullington,  Wunam  H.,  deceased 

Bunnell,  Aaron,  deceased 

Burch,  Ferdinand 

Burlingame,  Andrew  J.,  deceased 

Camp.  Samuel  C,  deceased 

Campbell,  Calvin  D.,  deceased... 

Campbell,  John  If.,  deceased 

Canary  .John  W 

Carey,  Kate  C,  et  al 

Carlton.  WUham  R 

Carpenter,  James  L 

Carpenter,  Hilton,  deceased 

Carpenter,  Silas  A 

Carter,  Charles  M 

Chaffln,  James  H 

Chamoerlin,  John  C.,  deceased... 
Chapman,  William  T.,  deceased . 

Cheek,  Christopher  T 

Clark,  Edwin  L 

Clark,  Harrison 

Clark.  Sophy  G.,  executrix 

Cleveland.  Albert  C,  deceased.. 

Cllne,  Cullen  E 

Cline,  Daniel  J.,  deceased 

Colgate,  Clinton  Q.,  deceased. . . 
Compton,  Spencer  P.,  deceased. 

Connard.  David  R 

Corby,  Wesley  B.,  deceased 

Cord,  Henry  B.,  deceased 

Cosgrove.  Hugh  J.,  deceased. . . . 

Cotton.  Joseph,  deosased 

Cottrell.  Isora  8 

Covell.  Mason  W 

Coventry,  John,  deceased 

Cox,  James  J.jdeoeased 

Crawford,  De  Witt  C.(  deceased. 

Crawford,  Vashtl,  daughter 

Cress,  Edwin 

Crider,  R.  P.,  nephew 


No. 


14347-408 

12732 

14247-42 

15827 

14194-62 

14247-534 

15847-10 

15848-8 

15834-60 

17225-85 

14247-620 

17225-89 

17225-92 

14247-797 

14247-59 

14247-519 

14247-61 

15833-40 

15833-42 

15834-70 

17225-767 

14247-4)9 

17225-769 

15834-74 

15834-72 

17225-111 

15834-74 

17225-113 

17225-116 

15833-46 

17225-752 

17225-120 

17225-121 

17223-53 

17225-124 

17225-447 

17225-131 

15837-47 

17223-56 

6063 
14247-86 
17225-135 
14247-575 
17223-60 
15833-53 
15834-88 
15834-396 
17225-141 
14247-570 
10199 
14247-565 

5834-462 
15835-580 
16834-95 
14247-255 
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Cases  Decided. 


Catei   decided  in   the   Court   of   Claims — Continued. 


I^Ss?5narlea,  deceased 

DaTlson,  Austin  B.,  deceased 

Dan,  Thomas,  deceased 

!")«*«,  John  P 

Defoee,  Charles  L 

Delscb,  lUnK  If.,  «t  al 

De  Lacy,  reTrlnk 

Dclaney,  John  C 

Deny,  Thomas 

Dntn.  William,  InMd 

Oevol,  George  H 

Dodge,  Junes  G.,  deceased 

Donnelly,  Robert  H.  II 

Donnelly,  Tlioniaj,  deceased 

Don,  Jcaeph  B.,  dMMMd 

Dugan,  Tnomea  J.,  daman 

Dunlhue,  IM*B 

Dyckman,  Barney  H . ,  deceased , 

Beaton,  John  at.,  deceased 

Edgetton,  William  H.,  deceased . 
Kdmonda,  Grace  L-, daughter... 

F.nloe,  boo  N 

Eidelmeyar,  Frank 

Esmond,  Friend  8.,  deceased . . . 

Esparta,  ownan  ot  steamship 

Ewtag,  Martin  B.,  deceased 

Fallot,  Benjamin  M 

Faion,  Horton  A  Gallagher 

Ferguson,  Chum  W .,  daughter  - . . 

Ferguson,  Leandar 

Ferruson,  William  O.,  deceased. 

Fields,  Martin  O 

File,  Mlnnla  B 

Fisher,  Thomas  T„  deceased .... . 

Flthlan,  loaaph,  deceawd 

Flsgg,  Hiiiiit  a.,  deceased 

Planner?,  William 

Flaming,  John  If.,  deceased 

Ftouner.  Mary  H.,  daughter 

Foster,  Frank  T.,  deceased 

Frank,  Benjamin  11.,  deceased. . 

Prank,  E.Ward 

Frederic*,  John  P 

Freeman,  Robert  L.,  deceased. . 

Fraand,  Clotilda 

Fulton,  Joseph  W.,  deceased 

Kalnee,  James  T.,  deceased 

ijalHno,  Benjamin  J> 

'larnck,  Rmiben  L.,  deceased... 

Gaaklll,  Edward  deceased 

(leaner,  George  I> 

riephart,  Henry,  deceased 

i  last.  Lewis  H 

iletohey,  John 

nibta.Jc.hnP 

Ciul,  Attlel...  atal 

Gillies,  nonald.dwwised 

Glpaon,  Cyrus  B,  deceased 

Glorer,  Josephine,  daughter 

Golden,  William  H.,  deceased... 

Goodrich,  Edwin 

Gratiem,  Milton,  deceased 

Graves,  Cora  V  ,  et  al 

Gray,  Henry  H.,  deceased 

Grayaon,  Junes  W,  H.,  deceased. 

Qracn,  Jacob,  deceased 

Green,  lilhan  A.,  at  al 


IBBS-flg 
MBA- 14J 
7ZK-7U 

I7ZQ-T7 


.^n,  Dennis  W., deceased... 

Hall,  Michael  T.,  deceased 

Hall,  WllllamC ,. 

Harlem  Jacob  M.,adrnlnlstraio 


lMfS-17 

lsau-ras 

UaW-lM 
14*47-4*1 
loSB-lOt 

14SlT-4fB 


Tsas-ioo 

4^7-143 
SW4-13B 
4247-150 

]7if2S-7'Jll 


Hnvnw,  George  A .,  decease 
Hamas,  Samuel  H 

Henderson.  William  P.,  deceased   I 
Hendricks,  WlltuunC.,d«r«---J      ' 


Hi-win,  Svlvest«riI.,docea! 

Hill,  P.dwiuS 

HihDer.neonreE.,  administrator   1 
Hill,  George  W.,  deceased 1 


Homer,  Jacob  H.. 


m,  Joseph  W.,  deceased!" 

ngiaham,  Samuel,  deceased..... 

isaecs,  Lyon,  deceased 

:\rea7Lnciiis  H 

tacfceWL, lama*  S.,  deceased 

lacota,  Henry  F.,  daceasad 

r--vl""   •*■'*-•'  »    deceased... 


runxuu,  joiiu  a-  o.j  uefmse 
lennlngs,  Ells.  A.,  daughter. . . 
[ennlnga,  Mary  L.,  daughter. . . 


jrdan,  John  A.,  deceaat 
Joslin,  Ada  O.,  daughter 
Kalt,  Jacques,.. 
KeeJer,  Henry  B.,  di 

KbIIIbou,  WlOlamH 

Kennedy,  James,  deceased 

Kemiier,  Sarah  F.,  widow 

King,  Prettyman,  deceased... 
King,  William  T.,  deceaaod. . . 
Klntade,  C.  S.,  administrator 

Knapp,  ObadlahM 

Knight,  Joseph,  deceased 

Knowlton,  George  F 

Knoi,  LorensoS 


Gate*  deciiU-4  (n  the  Court  of  Claim*— Continued. 


muu,  luinniB  J.,  docc-flaed... 
Long  Bros.  Orocory  Co. . 
Long,  Silas,  deceased . . 
LourI  ITT,  II 
Lore,  Sobeii  —.,  ™. 
LoreU,BealMlW.,  i 


Martin,  Jeremiah  C,  dftocased. 
Martin,  Morgan  L,,  d«v™d.  . 

Martini,  CandeWlo 

Marti,  LeviL 

Mason,  Maine  B.,  daughter 

Massachusetts,  State  ol7 

Miller,  Ray  B.,  grandson 

Millet,  John,  deceased 

Mitchell,  William  I 

Morris,  Bsllo  W.,  Iielr. 

Morris,  C.  H.,  nelr 

Morrow,  John  K.,  deceased 

Mom,  John,  deceased 


Neumann,  Itair  K 

Nawtnl  William  H 

Newport,  K v.,  city  of 

Nickerson,  Frank  B 

Oak  ParkftiHt &  Savings  Baal '. 

Osborne,  John  W 

Osborne,  Balph  H 

Owen,  Alfred  D.,  deceased.    . 

Page,  Francis  1*    J- J 

Palmer,  Bavtd 
Parker,  Walter  I 

Patton,  John  W 

Pauley,  Bbadle  R.,  denon-d. 
Payne,  Sanlarr1  n 

Pert,  William 


H247-3SS 
17228-847 

uaa-iu 

15835-306 
I6B3S-1» 
W-IB 

issir-a 

114247-167 
UT29S-3M 

1366S 


ims-aj 

17225-487 

1S§3.'«-3I4 
141M-334 

15834-181 
1722S-4D2 
15tB4-Ml 
15847-44 
17225-sH 

H2I7-8JJ 

14247-525 


mn-w 

I72SS--51S 

iTas-618 

17226-517 


iM7-m 

vxa-iit 
i73»an 

15847-8 


!.,  deceased... 

J.,  deceased . . 


J15833-17I 

bwu-m 


Payne,  Sanlord  D . . 

Pert,  William  N 

Perico.  Ephrnlm  Y.,  < 
Perkins,  6SH1b  T. . . . 
Ferry,  Bemlra  B.,  beh 


Plumb,  Joseph  C.,  deceased 
177TB*— IS— c  c- 


l-rm-ito 

17523-278 
15833-177 

17733-177 

1723-278 

17225-736 
14247-737 
/14247-HB 
(15*48-81 
14347-458 
17335-883 
ISM-MS 

.1.  B2 


Casks  Decided. 


Coses   decided  In   the   Court   of   Claim*— Continued. 


Tutor,  John  W.,  deceased 

Taylor,  i.ydi*  r 

Teaiiey,  Liinuui  H.,  deoeai 
Tenny,  VillJiun,  deonnd . 

Thomas,  )«■  B 

Thomas,  Joseph  I- 

Tiiompaon,  Charles  A.,  deceased. 
Thnmpwn,  Onrn  W.,  deceased. 
""■ -on,  icfllon 

^ytta".'.'.'.'.'.'.'.'.'.'.'.'.'. 

Tobln,  Htouard.  administrator. .. 

Todd,  Oiarlea  D._ 

Tnien,  George  W.,  deceased — 
-^Kpple,  Da'M,  deceased 
iploal  Fruit  Steamship 

wEben/c.'r'.. 
Weto,  BUJaJi  I 


Watts,  William  II, 

WfibJfn  iSSit.'o.';^;;;;; 

Wellington.  Daniel  T ... 

Wsstler.  JasepB,  deceased . .     . 
WheaUer.J  ernes  P 

Whellei    !;«»  ■  '■ 

w£jt«*iB%iM-rfOei-&n."" 

Whitney,  William  H 

Wiley,  Henry 

wntei,  Perry'  at cVeaYa* '.'.'.'.'.'.'. 
V.  Ulcoi.  «  U'.'.tnt,  ceonoed   . . 

WilleK,  Jeiuee  IT. 

Williams.  John  M..  deceased 

WHIIamjorj,  Kltauer 

Willie,  William  W . 

WilmWou,  William 

Wilson!  luWI  !l  fej.,  deceased.... 

Wilson.  Mm.:  B„ daughter. . , . 
Wllaon.  William  C., deceased 

Wilson.  lVfJiua  W.,  deoraaed . 

Wftinai.  leiwB-  it 

Wolf,  Victor 

Wolle,  John  s..  deceased 

Wood,  toon  U. 

Wood,  Kumah  K.,helr 

Woodruff,  wiillam  E 

Woods,  Harvey  P.... 

Woodward,  toon  J,,  diaamd. 
Woody*.-:.   Ifris-.ist.iwy  W.,  da 

wtmt,*iviiiii'.'.'.Y.'.'.'.'.','.'.','.'. 

Wright,  lame*  8 

Wynne.  Isaac  C,  deceased. 

Yelton.  Jotio  W 

Ynebeuwl  4  To 

Yuudt,  loaepb  it 

Zleains.  Uamy 


I7223-*10 
732&-0S3 

:7»5-oM 
:1M7-W 

5«3-2oS 


CONGRESSIONAL  CASES  DISMISSED. 


1.  Jonah  Brown. 
I.  John  Cut;,  deceased. 
I.  Jeremiah  L.  Carpenter. 
1.  John  W.  Clifford!. 


1.  George  Hunmin,  damaged. 


j.  ro  W.  C.  Beiilum. 

1.  Arthur  Butt. 

I.  Lafayette  Bingham. 


SI.  LeoiuilN.  Bishop. 


«13.  Allied  WUmu. 


413.  Estate  of  la 


I.  Miles  W.  Elliott. 
1.  Hairy  B.  Haley. 
i.  Estate  ul  James  B  . 


1.  Estate   of  Joseph    1 

ceased. 
!.  RUte  (X  Calilomla. 


13776.  Heirs  ol  Jofan  P 


9.  lamas  H.  Biuinrng 

2.  Henry  Bowman,  deceased. 

B.  Israel  at.  Hopkins. 

1.  Thomas  P.  Marshall. 


1.  Orlando C.  Howies. 

1.  Abel  R.  Church. 

9.  Cyrus.  L.  Conner. 

1.  Horace  B.  Cheyallier. 

9.  afartui  B.  EwLag,  deceased. 

0.  loan  w.  Funk. 

J.  Frederick  L.  Fake. 

1.  Alfred  Frandsoo. 
1.  Herman  Glalcke. 
I.  Ruras  Gardner. 
1  Jacob  Harris. 

I.  George  II.  Jackson. 
J.  CalvfiiC.McLaJn. 
a.  William  f.  Robinson, 
8.  Noah  8.  Thompson. 

1.  Nicholas  Way. 


Nicholas  Way. 
Goorp  L.  Walls. 


a.  TilfordN.Brunar. 
».  Posey  Buckley. 
I.  William  T.  Chapman. 
1.  Mason  W.  Covell. 
S.  Baml.  F.  Curtis. 
S.  R.  H.  M.  J  onnellv. 
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Cases  DISMISSED. 


81. 
82. 
88. 
91. 


1S806— ConUmML 

98.  John  E.  Warren. 

98.  Dmtal  F.  limitary. 

62.  James  C.  Hurt. 

88.  N.  C.  Mayhems. 

66.  William  T.  Edaon. 

07.  Albert  Swing. 

69.  GeorgaM.  Dopp. 

74.  EmUFtahar. 

76.  C.  C.  McGregor. 

79.  Felix  R.  Sims. 
Michael  Powers. 
Samuel  D.  Rutherford. 
John  J.  Raj. 

__   Martin  Simon. 

94.  Thomas  J.  Gflbretku 

96.  Thomas  W.  Raker. 
100.  H.  W.  Hanahan. 
102.  John  W.  Morgan. 
108.  Peter  Oareker. 
110.  John  T.  Graham. 

118.  George  L.  Staples. 
114.  William  T.  Hickey. 

116.  Rlehard  Sweeney. 

117.  Alfred  Lannln:. 

119.  Charles  J.  Dourcss. 
121.  Charles  A.  Bri^s. 
126.  John  TokBTski. 

WilUamA.  Ehcrman. 

David  Allen. 

Peter  K.  Hleh. 

Frank  J.  Heflitzke. 

George  L.  Wallace. 

William  H.  Wheeler. 

Thomas  Bishop. 
_...  George  Edwards. 
139.  William  W.  Dyer. 
143.  Cnthbert  W.  Ram. 

Charles  F.  Rain. 

Patrick  M.  Murphy,  Jr. 

Aaron  Waag. 

Samuel  W.  liooksh. 

William  N.  Tyree. 

Eugene  D.  Binee. 

William  Ault. 

Wflliam  B.  Palmer. 

Willie  Rove. 

Louis  P.  Woodward. 

John  McRae. 

W.  B.  Collins. 

J.  M.  Martin. 

John  O.  West. 

Simnel  Marsh. 

Albert  L.  Fronts. 
....  Wflliam  H.  Collen. 

190.  Thomas  E.  Lynn. 

191.  James  B.  Stevenson. 
198.  James  Gaffney. 
197.  Nevin  M.  Clowney. 
202.  John  Baker. 
204.  G.  Gage  Young. 
206.  C.  wTMerriweather. 
209.  Joseph  Miller. 
217.  Thomas  H.  Edmond. 

George  H.  Wiggins. 

Martin  O'Brien. 

Miehael  M.  Downey. 

Charles  B.  Woods. 

Louis  H.  Warren. 

Thomas  J.  Horton. 

W.  G.  Nash. 

288.  James  B.  Boyd. 
240.  Albert  M.  Bibber. 

Frederick  Bell. 

David  H.  Gaines. 

Nathan  E.  McNott. 

Frank  Wahlgren. 

260.  Wright  D.  Davidson. 
~  Robert  Steele. 

Frederiok  L.  Merrill. 


127. 
130. 
132. 
133. 
134. 
135. 
136. 
137. 


144. 
147. 
148. 
151. 
159. 
163. 
164. 
167. 
158. 
169. 
174. 
175. 
176. 
177. 
183. 
186. 
189. 


218. 
2*2. 
224. 
228. 
229. 
284. 


242. 


247. 


13805-Contmued. 
264.  WOuamH.  Howell. 
276.  Teoben  Williams. 
281.  W.  D.  Dondar. 
288.  WflUamC.  Frailey. 
J88.  KUsaOahfU. 

294.  John  8.  Rafra. 

295.  James  L.  Crawford. 

296.  Asbory  T.  Tellair. 
301.  Aaron  Brown. 
304.  John  W.  Stack. 

306.  Frank  P.  Donnelly. 

307.  R.  W.  Williams. 
309.  John  R.  Jeoklin. 

810.  John  T.  Dolan  (or  DoUn). 
812.  Harry  A.  Kennedy. 
13824: 

127.  Jerome  Toorollotte. 

128.  Harrison  C.  Vose. 


G.  A.  Haynes. 

W.  8avage. 

J.Hyde. 

8.  T.  Stewart. 

P.  Ryan. 

C.  Burns. 

T.  W.  Hargeaves. 

A.  W.  Campbell. 

C.  n.  Springer. 

D.  Roush. 

L.  W.  TOlotson. 

R.  F.  Barker. 

J.  H.  De  Fee. 

A.Jones. 

J.  Spencer. 

R.  RTwtlWmson. 

S.  Tryon. 

H.  S.  Ray. 

J.  Anderson. 

J.  C.  Baker. 

O.  B.  Bottom. 

W.  Williams. 

G.Day. 

J.  O.  ChofleU. 

H.  Jackson. 

E.  Hire. 
E.  Proctor. 

J.  L.  Matlock, 
J.  W.  Hudson. 
H.  C.  Henke. 
T.  Graves. 
R.  True. 

E.  Estill. 
S.  McTyre. 
J.  E.  Day. 
M.  Knoeppel. 
W.  H.  HLnkla. 
H.  Ancrum. 

J.  T.  Young. 
W.  H.  Coleman. 

F.  O.  rates. 

P.  A.  Anderson, 
F.  C.  Fronts. 
D.  Anderson. 
M.  Benton. 
H.  McMillan. 
A.  N.  Breitkreuts. 
F.  J.  McDonnell. 
W.  V.  Kohler. 
P.  Judge. 
P.J.Quinn. 
A.Jordan. 
C.Carples. 
J.  McGeary. 

C.  Baxter. 

Q.  E.Wright. 

D.  8.  Downing. 
D.  H.  Mosher. 
T.  F.McOann. 


134. 

14198: 

1. 

2. 

4. 

6. 

7. 

8. 

9. 
10. 
11. 
13. 
18. 
19. 
26. 
32. 
34. 
37. 
38. 
39. 
40. 
44. 
46. 
47. 
48. 
50. 
51. 
52. 
53. 
55. 
58. 
63. 
64. 
66. 
67. 


70. 
71. 

72. 
73. 
75. 
77. 
78. 
80. 

on. 

91. 

92. 

94. 

95. 

97. 

98. 

99. 
102. 
105. 
108. 
111. 
113. 
114. 
117. 


Cases  Dismissed. 
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14186—Contintied. 
llt.  W.  B.  Carey. 

III.  B.  D.  Emmons. 

IV.  J.  H.  Baker. 

186.  F.  O.  Nelson. 
184.  J.  Hewitt. 
18ft.  M. O.  Jones. 

186*  W.  Newman. 

140.  R.  Willis. 
142. 1.  E.  Silva. 
148.  W.G.Starr. 
144. 1.  Johnson. 
147.  W.  Robtnon. 
162.  W.  O.  Drukel. 
164.  A.  O.  Munchel. 
157.  F.T.Madison. 
160.  E.  Bums. 
144.  H.  W.  Thompson, 
lift.  F.  L.  Janes. 
16ft.  F.F.  Chambers. 
167.  B.  W.  Holbsrt. 
174.  J. 8.  Miller. 
178.  8.  F.Hall. 

187.  J.  B.  Waters. 
160.  J.  A.  Blackburn. 
160.  I.Longoria. 
in.  J.  Daggett. 
102.L.8mfUi. 

166.  C  Meegam. 

661.  A.  Fox. 

663.  L.  Kattal. 

964.  G.  Beckett  (deceased). 

207.  B.  R.  Bell. 

200.  C.  Wflson. 

214.  R.  Herrera. 

215.  O.  L.  Stockwell. 

216.  J.  Brown. 

217.  N.  H.  Blakely. 
216.  A.  Black. 
234.  E.  Thomas. 
230.  T.  K.  Roberts. 
240.  H.  Grimm. 
246.  E.  P.  Kinsley. 
272.  A.  Jaekson. 
274.  E.  M.  Boulder. 
278.  H.  If.  Plummar. 
276.  W.  Porter. 

282.  F.  A.  Mangin. 

263.  W.  B.  Farmer. 

26ft.  W.H.Willett. 

266.  F.  Sduager. 

202.  J.  W.  Heath  (deceased). 

306.  G.  M.  Barker. 

807.  C.  F.  WflUams. 

800.  G.  W.  Greene. 

311.  T.  L.  White. 

812.  A.W.May. 

816.  A.  C.  Dually. 

821.  C.  Mitchell. 

338.  R.  8.  Hobson. 

834.  E.  P.  Gay. 

336.  O.  B.  Loucks. 

341.  W.  H.  Cobb. 

347.  J.  MeHenry. 

349.  J.  Bonn. 

361.  J.  J.  Driscoll. 

362.  E.  Haekley. 

363.  J.  W.  Domey. 
366.  J.  Schneider. 
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368.  A.  Walk. 

373.  T.  Wiseman. 

376.  G.  W.  Cole. 

262.  H.  C.  Brogle. 

26ft.  W.  Eeathike. 

266.  A.  Weymouth. 
14260: 

ft.  J.  W.  Bacon. 

6.  W.  T.  Brythe. 

7.  M.  J.  Borland. 
6.  W.  8.  Byron. 

10. 1.  F.  Chamberlain. 
14686.  Allison  W.  Pollard. 
16378.  John  Connars.  jr. , et  at 
16800.  Heirs  of  Phflttpe  F.  Renaut. 
17316.  Gary  B.  MooreT 
17224: 

0.  G.  G.  Bailey. 

17.  8.  W.  Belford. 

23.  L.  T.  Borseau. 

41.  H.  G.  Crockett. 

48.  L.  O.  Dannington. 

61.  M.C.  Douglas. 

64.  W.  D.  Edwards. 

60.  E.  A.  Fry. 

61.  G.  E.  Gibson. 

62.  A.  D.  Ghiselm. 
76.  W.  Hoffman. 
76.  D.  H.  Jacobs. 
64.  R.  W.  Leonard. 
67.  F.  8.  Lowry. 
62.  E.  E.  Mann. 

03.  R.  Le  Masurter. 

04.  J.  D.  Mayes. 
96.  W.  F.  Mayes. 

104.  J.  F.  Newport. 
107.  C.A.  PhUUps. 
117.  E.  C.  Pierce. 

120.  J.  K.  Rioe. 

121.  G.  W.  RSckemen. 
128.  J.A.Simpson. 
132.  8.  C,  Samuels. 
134.  M.  L.  Shalcr. 

136.  J.  M.  Shallenburger. 
138.  W.  C.  Taylor. 
140.  E.  8.  West. 
160.  G.  M.  Wray. 
16672.  Marraton  Upton. 

16756.  Pierson  Bros.  6  Co. 

16757.  Myron  A.  Brownlee. 

16758.  C.  G.  Jahn. 

17123.  Widow  of  Copt.  Daniel  C.  Trewhitt. 
17187.  John  P.  Fox. 
17200.  Adorph  Kogelschata. 
17226: 

2.  C.  C.  Doolittle. 

5.  H.  J.  Hunt. 

6.  G.  Pennypocker. 

7.  B.  8.  Roberts. 

8.  H.  H.  Sibley. 
0.  D.  E.  Sickles. 

10.  J.  E.  Smith. 

11.  8.  D.  8turgb. 

12.  8.  Thomas. 

17284.  H.  E.  Johnson  et  al. 
17260.  Joseph  H.  Willsey. 
17816.  R.  C  Jennings. 
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ABANDONMENT. 

See  Water  rights.    Forbes,  60. 

ACCOUNTING  OFFICERS. 

Claims  under  the  act  of  March  3,  1885,  23  Stat,  350,  most  have 
been  presented  to  the  "  proper  accounting  officers  "  within  two 
years  from  the  occurrence  of  the  loss.    GrijJU,  170. 

See  Jurisdiction.    Goodman,  244. 

See  Stipulation.    L.  &  N.  R.  R.,  258. 

Where  a  claim  is  presented  to  the  accounting  officers  for  leas  than 
the  total  amount  thereof  and  it  Is  allowed  and  accepted,  plaintiff 
can  not  thereafter  secure  an  additional  allowance  upon  the  items 
composing  his  claim  as  presented  and  allowed,  unless  there  be 
a  valid  excuse  for  not  presenting  the  whole  account,  as  in  case 
of  fraud  or  mistake,  or  because  of  want  of  jurisdiction  in  the 
accounting  officers.    B.  <£  O.  R.  R„  468. 

ADDITIONAL  PAY. 

See  Navy.     Knox,  22 ;  Doitmes,  237  and  327. 

AGENT. 

See  Income.    Md.  Cos.  Co.,  201. 

AIDS. 

See  Navy.    Knox,  22 ;  Dowries,  237  and  327. 

AMENDMENT. 

To  petition.    Cojfield,  17. 

APPEALS. 

See  Winton,  90. 


See  Navy.    Katzer,  82 ;  Toulon,  333. 

ARBITRATION. 

See  Contract.    FitzgiUbon,  104. 

061 
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ABUT. 

£00  Horses.    Qriflts,  1 ;  170. 

In  the  absence  of  any  statute  authorising  payment  for  the  trans- 
portation of  mounts,  the  private  property  of  officers  of  the 
Army,  the  Secretary  of  War  can  not,  by  the  promulgation  of 
a  regulation,  bind  the  Government  to  the  payment  of  such 
transportation.    III.  Cent.  R.  R.,  53. 

There  being  no  authority  permitting  the  head  of  a  department 
to  require  from  the  Government  the  payment  of  any  money  for 
any  purpose  not  authorised  by  law,  paragraph  1098,  Army 
Regulations,  Is  invalid  and  of  no  effect    /©. 

Bee  Land-grant    Bush,  199. 

Applicants  for  enlistment  in  the  Army,  discharged  military  pris- 
oners, discharged  soldiers,  and  retired  enlistment  men  are  not 
M troops  of  the  United  States"  within  the  meaning  of  the 
statutes.    Union  Pae.  R.  R.,  228. 

Furloughed  soldiers  under  Army  Regulations,  being  advanced 
the  sum  necessary  for  travel  by  the  Government  and  the  neces- 
sary reimbursement  made  out  of  their  pay,  and  traveling  for 
their  own  convenience  while  on  furlough,  performing  no  mili- 
tary duty,  are  not  "troops  of  the  United  States*'  within  the 
meaning  of  the  statutes.    76. 

Where  a  railroad  agrees  to  transport  certain  troops  of  the  United 
States  at  a  "contract  special  rate'*  and  thereafter  submits  a 
claim  for  less  than  the  contract  rate  where  It  might  have  claimed 
a  greater  amount,  and  was  paid  at  a  rate  higher  than  the  con- 
tract rate,  less  a  land-grant  deduction,  it  can  not  now  open  the 
account  for  the  purpose  of  applying  a  different  rate,  but  under 
the  evidence  adduced  it  is  entitled  to  recover  the  difference 
between  the  rate  billed  by  it  and  the  amount  deducted  for  land 
grant    L.  d  N.  R.  R.t  258. 

See  Private  property.    Andrews  et  aJ.,  373. 

See  Contract  surgeon.     Yemans,  388. 

Baggage  of  officers.    B.  &  O.  R.  R.,  408. 

ASSIGNMENT. 

Of  lease.    Musselman,  430. 

See  Jurisdiction,    Brothers,  402. 

ASSISTANT  SURGEON. 

See  Navy.    Toulon,  333. 

ATTORNEYS. 

See  Xotions.     Winton,  90. 

BAP  FAITH. 

Proof  of.    Carstens  Packing  Co..  430. 

CIVIL  WAR. 

Expenditures.    Mass.,  311. 

CONSTITUTION. 

Fifth  amendment.    Forbes,  00;  Heyvxsrd,  87. 


Ikot  Dioht.  558 


CONTRACT. 

The  Chief  of  the  Bureau  of  Yards  and  Docks  is  made  the  final 
arbiter  upon  questions  of  dispute  arising  under  the  contract. 
In  order  to  sustain  an  action  based  upon  allegations  that  the 
action  of  the  Government  was  "so  grossly  contrary  to  the 
provisions  of  the  contract  as  to  imply  bad  faith/'  it  is  neces- 
sary that  plaintiff  should  have  exhausted  his  remedy  by  an 
appeal  to  the  said  chief  of  bureau.    Pitzgibbon,  104. 

See  Party  rates.    Bush,  199. 

Where  a  contractor  agrees  to  complete  certain  work  in  a  specified 
time  and  for  every  day  the  work  is  delayed  to  pay  a  certain 
sum  as  liquidated  damages,  and  where  it  appears  that  the  delay 
which  occurred  was  not  caused  by  "  the  act  of  God,  the  law,  or 
the  other  party/'  there  is  no  legal  ground  upon  which  plaintiff 
can  escape  from  the  terms  of  the  contract  to  which  he  has  agreed. 
Hathaway,  267. 

Where  a  contractor  agrees  to  "  complete  the  said  work  in  all  Ut 
part*  "  within  a  stated  period,  and  in  default  thereof  to  pay  a 
liquidated  sum  for  damages  that  are  uncertain,  a  contention 
that  a  breach  has  not  been  committed  where  he  completed  only 
one  part  within  the  specified  time  is  untenable.    Wise,  400. 

Where  a  supplemental  contract  is  entered  into  between  the  Govern- 
ment and  the  contractor  and  the  supplemental  contract  departs 
from  the  original  document,  the  same  being  in  the  nature  of  an 
accommodation  to  the  Government  and  prepared  by  an  officer 
of  the  Government,  if  the  same  be  ambiguous  in  its  terms  the 
court  will  adopt  such  construction  as  will  be  more  to  the  advan- 
tage of  the  plaintiff.    Sheridan-Kirk  Co.,  406. 

The  words  "  more  or  less  "  are  supplemented  and  qualified  by  the 
provision  that  the  quantities  are  estimated  and  the  reservation 
of  the  right  to  require  more  or  accept  less,  as  the  needs  of  the 
public  service  may  require,  and  the  contract  requirements  are 
therefore  governed  by  this  stipulation.    Carstens  Pack.  Co.,  430. 

A  contractor  can  not  recover  for  pecuniary  losses  suffered  in  the 
performance  of  a  contract  where  the  defendants  are  in  no  wise 
responsible,  and  the  court  can  not  go  back  of  the  judgment  of  the 
Chief  of  the  Bureau  of  Supplies  and  Account  <  and  reverse  his 
action  unless  there  is  allegation  and  proof  of  bad  faith  or  mis- 
take or  negligence  so  great  as  to  justify  an  inference  of  bad 
faith.    lb. 

A  contract  calls  for  the  delivery  of  about  800,000  cubic  yards 
of  stone  and  provides  that  the  quantities  "  are  approximately 
only"  and  that  no  claim  shall  be  made  against  the  United 
States  on  account  of  any  excess  or  deficiency  in  the  same.  A 
contention  that  the  defendants  were  thereby  obligated  to  re- 
ceive and  pay  for  the  full  amount  of  stone  stated  can  not  be 
sustained.    KWebrew,  44a 
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COmntACT— Continued. 

The  contract  was  also  made  dependent  upon  appropriations  for 
this  work  and  the  deliveries  dependent  upon  the  state  of  the 
water  In  the  river.  These  stipulations  are  determinative  of 
the  contract  and  whatever  was  done  by  the  contractors  after 
the  contract  was  made  was  with  the  full  knowledge  by  them 
that  they  could  have  no  claim  against  the  United  States  for 
the  whole  amount  of  stone  designated  in  the  contract  which 
was  not  called  for.  The  contract  having  also  been  made  de- 
pendent upon  appropriations  by  Congress  and  deliveries  de- 
pendent upon  the  accessibility  to  towboats  of  the  river,  the 
rights  and  obligations  of  the  parties  are  determined  thereby. 
lb. 

Barges  having  been  loaded  as  directed  by  the  defendants'  agent 
and  in  the  manner  customary  in  that  vicinity,  of  which  cus- 
tom the  contractor  had  notice,  no  recovery  can  be  had  for 
the  cost  of  building  stone  walls  on  the  barges,  the  contract 
stipulating  that  the  contractor  will  load  as  directed  by  the 
engineer  in  charge.    lb. 

There  having  been  an  extra  quantity  of  loose  stone  used  In  the 
construction  of  the  walls  on  the  barges,  not  measured  or  paid 
for  by  the  Government,  which  was  delivered  at  the  same  time 
and  place  as  the  other  stone,  plaintiff  is  entitled  to  be  paid 
therefor.    lb. 

Where  a  contract  specifies  the  method  of  survey  to  determine 
the  amount  of  material  removed  upon  which  basis  final  set- 
tlement is  to  be  made,  and  the  defendants  fall  to  observe  this 
provision  or  ignore  it,  it  is  too  late  for  them  to  invoke  it  now 
in  this  court    Too.  Dredging  Oon  447. 

It  being  impossible  for  the  court  to  ascertain  now  what  the 
differences  were  between  the  soundings  required  to  be  made 
by  the  contract,  a  basis  of  payment  for  the  work  done  will  be 
fixed  by  the  court,  consonant  with  the  intention  of  the  parties 
that  payment  was  to  be  made  upon  a  yardage  basis,    lb. 

A  specification  requiring  a  contractor  to  furnish  "  approved  Colo- 
rado marble  "  can  not  be  construed  to  extend  to  any  Colorado 
marble  the  owner's  agent  may  select,  but  will  be  limited  to 
requiring  the  owner  to  approve  such  a  color  or  quality  of 
marble  as  can  be  procured  from  some  known  or  operating 
quarry  in  Colorado.    Mclntyre,  508. 

Where  the  specifications  required  plaintiff  to  furnish  "  approved 
Colorado  marble,"  and  It  subsequently  developed .  that  marble 
of  the  desired  quality  could  not  be  procured  in  that  State  and 
plaintiff  is  Improperly  required  to  procure  it  from  Tennessee, 
the  measure  of  damages  will  be  the  difference  In  cost  between 
the  Colorado  marble  and  the  Tennessee  marble  laid  down  at 
the  building  site.    lb. 


Index  Digest.  555 


CONTRACT— Cont  1  u  ued. 

A  contractor  is  not  entitled  to  additional  compensation  for  work 
occasioned  by  a  change  in  detail  drawings,  though  extra  and 
of  value,  where  he  has  not  complied  with  the  contract  provi- 
sion requiring  a  written  agreement  or  direction  by  the  owner. 
lb. 

Where  a  contractor  follows  the  instructions  of  the  owner's  in- 
spector in  performing  the  contract  work  and  it  later  appeared 
the  work  was  improperly  done  and  must  be  replaced,  the  former 
may  recover  the  additional  cost    lb. 

CONTRACT  SURGEON. 

The  act  of  April  28, 1906,  85  Stat,  66,  does  not  give  contract  sur- 
geons any  different  status  with  respect  to  pay  than  any  other 
persons  made  eligible  by  that  act  for  appointment  in  the  Medical 
Reserve  Corps  whose  members  are  granted  longevity  pay  only 
for  active  service  in  that  corps,  and  any  other  result  would  be 
conferring  upon  plaintiff  longevity  pay  by  judicial  construction 
and  not  by  statute.  Yemans,  388. 
A  contract  surgeon  is  not  an  officer  within  the  provisions  of  sec- 
tion 1262,  Revised  Statutes,  or  the  act  of  June  30,  1882,  22 
Stat,  112,  granting  longevity  pay.    lb. 

COTTON. 

In  a  suit  under  section  162  of  the  Judicial  Code  for  the  recovery 
of  the  net  proceeds  of  captured  or  abandoned  property,  brought 
by  an  importing  and  exporting  company  through  Its  receiver,  it 
is  sufficient  to  sustain  an  action  that  the  company  be  one  of 
"  those  whose  cotton  was  taken,"  notwithstanding  the  company 
may  have  been  a  so-called  "  blockade-running  company/'  but  It 
is  incumbent  upon  plaintiff  to  prove  ownership  of  the  property 
at  the  time  of  seizure.    Batch,  134. 

Necessary  allegations  in  petitions  in  suits  under  section  162,  Judi- 
cial Code,  stated.    lb. 

Proof  of  incorporation  of  plaintiff  corporation  is  unnecessary  in 
the  absence  of  a  plea  of  nul  tiel  corporation,    lb. 

Treasury  agents'  reports  concerning  ownership  of  cotton  seised  is 
not  conclusive  against  the  claim  of  others  that  they  are  the 
real  owners,    lb. 

The  net  proceeds  in  the  Treasury  of  the  sales  of  cotton  must  be 
the  limit  of  recovery,  regardless  of  the  number  of  bales  that  may 
have  been  seized,    lb. 

Where  certain  books  of  the  plaintiff  company  or  its  president  were 
seized  by  the  United  States  and  have  been  in  the  custody  of  the 
United  States  for  over  fifty  years,  they  are  admissible  In  evi- 
dence as  ancient  documents  coming  from  the  proper  source  and 
bearing  the  earmarks  of  genuineness,  not  to  prove  title  inde- 
pendently of  other  proven  or  admitted  facts  but  as  a  link  in  the 
chain  of  plaintiff's  proof  of  ownership.    lb. 
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COURT. 

Rules  of.    See  WUUon,  90. 

DAMAGES. 

See  Contract    Hathaway,  267 ;  WUe>  400 ;  Mclntyre,  508. 


See  Contract.    Hathaway,  287. 


flfee  Contract.    Carateua  Pock.  Co.,  48(1 

DEPARTMENTAL. 

See  Navy.    Toulon,  883. 

Bee  Post  Office.    A.,  T.  d  S.  F.  Ry.t  88a 

See  Executive  officers.    Ills.  Cent.  R.  R.,  68. 

DREDGING. 

See  Contract.     Toe.  Dredging  Co.,  447. 

ESTOPPEL. 

See  Land  grant.    B.  d  O.  R.  R.f  468. 

EVIDENCE. 

See  Cotton.    Bosch,  184. 

In  order  to  invoke  at  the  trial  the  well-recognised  rule,  that  the 
best  evidence  of  which  the  case,  from  its  nature,  is  susceptible 
most  be  produced,  apt  objections  must  be  interposed  at  the 
time  of  taking  testimony.    Afclntyre,  508. 

See  Stipulations.    L.  d  N.  R.  R.t  258. 


See  Income.    M<f.  Cos.  Co.,  201. 

EXECUTIVE  OFFICERS. 

Executive  officer  can  not  promulgate  regulation  binding  Govern- 
ment to  pay  money  not  authorized  by  law.    Ills.  Cent.  R.  R.,  58. 

EXTRA-DUTY  PAT. 

The  statute  providing  for  details  in  writing  was  not  intended  to 
necessarily  preclude  a  recovery  of  extra-duty  pay  to  which  a 
man  might  be  entitled  under  the  law  where  it  appeared  that  he 
had  been  detailed  to  such  extra  duty  by  competent  authority 
and  that  the  extra  duty  had  been  actually  performed.  Whether 
the  assignment  was  in  fact  extra  duty  or  special  duty  is  to  be 
determined  from  the  facts.    Scheid,  247. 


See  Homestead.    Maginnis,  271. 
See  Land.    Laughlin,  292. 


FRAUD. 

See  Land.    Quinn,  400. 
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HOMESTEAD. 

Where  by  the  act  of  March  28, 1968,  86  Stat,  48,  a  right  to  refund 
roent  is  given  for  excess  fees  collected  when  it  "shall  appear 
to  the  satisfaction  of  the  Secretary  of  the  Interior  "  that  such 
fees  were  so  collected  and  where  plaintiff  is  denied  the  privilege* 
of  the  grant  through  an  error  or  upon  the  failure  to  act  upon 
the  part  of  the  Secretary,  an  action  will  lie  in  this  court  under 
its  general  jurisdiction  of  "all  claims  founded  upon  any  law 
of  Congress."    Maginnis,  271. 

Where  a  general  law  provides  in  detail  for  the  creation  of  a  privi- 
lege and  the  fees  and  commissions  incident  thereto,  It  is  not  to 
be  Inferred  in  the  absence  of  an  express  intention  to  the  con- 
trary that  a  subsequent  modification  of  the  basic  privilege  is 
Intended  to  affect  the  lawful  charges  imposed  upon  an  appli- 
cant by  the  prior  statute,  and  section  2306,  Revised  Statutes, 
does  not  warrant  a  construction  that  the  entry  and  perfection 
of  title  is  to  be  free  from  charges  of  fees  and  commissions  as  a 
homestead  entry.    76. 

HORSES. 

Acts  relating  to  loss  of  horses  in  the  military  service  reviewed. 
The  acts  of  March  3,  1849,  9  Stat,  114  (sec.  8482  R.  S.),  March 

8,  1873,  17  Stat,  485.  June  22,  1874,  18  Stat,  193,  and  January 

9,  1883,  22  Stat,  401,  considered  and  applied.    QrijU,  1. 
Section  3482,  Revised  Statutes,  Intended  to  grant  a  remedy  only 

in  this  class  of  cases  arising  out  of  actual  hostilities,  either  in 
time  of  war  or  insurrection.    lb. 

By  the  act  of  June  22,  1874,  supra,  there  was  no  right  to  a  con- 
sideration in  this  court  or  any  other  tribunal  of  any  claim  not 
presented  prior  to  January  1,  1876,  and  it  was  the  intention  of 
Congress  to  bar  all  claims  under  that  statute  after  the  stipu- 
lated period,  which  right  was  not  revived  until  the  act  of 
January  9,  1883,  supra,  and  the  latter  statute  revives  the  right 
for  a  period  of  one  year  only  after  its  passage.    lb. 

The  inhibition  in  the  act  of  January  9, 1883,  against  the  presenta- 
tion of  claims  not  "received,  considered,  or  audited  by  any 
department  of  the  Government "  within  one  year  of  its  passage, 
had  reference  to  any  branch  of  the  Government  and  not  to  the 
executive  departments.    lb. 

Transportation  of.    See  III*.  Cent.  R.  R.,  53. 

The  act  of  1874,  supra,  historically  examined,  considered,  and 
construed  as  temporary  legislation  merely,  intended  to  affect 
the  consideration  of  a  specific  class  of  claim*  theretofore  exist- 
ing,'if  and  when  presented  within  the  time  limited  by  the  act. 
Section  3482,  Revised  Statutes,  was  Intended  to  provide  for 
losses  to  those  engaged  in  actual  military  service  in  time  of 
war,  and  when  the  act  of  1874  expired  by  its  own  limitation, 
section  8482,  Revised  Statutes,  remained  in  force  unaffected 
thereby.    Oriffts,  170. 
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HORSES— Continued. 

Presentation  of  such  claims  to  the  Quartermaster  General  Is  not 

presentation  to  the  "proper  accounting  officers."    lb. 
Claims  for  loss  of  horses  are  not  within  the  terms  of  said  act 

of  1885.    (Sibley's  case,  49  C.  Cls.,  242,  adhered  to.)    lb. 
See  Private  property.    Andrews  et  al.t  373. 

IMPLIED  CONTRACT. 

In  suits  on  an  implied  contract  it  Is  essential  to  a  recovery  that 
the  owner  he  shown  to  have  consented  to  the  use  of  the  property. 
Brothers,  402. 

INCOME. 

Under  the  acts  of  August  5,  1909,  36  Stat,  112,  and  October  3, 
1913,  38  Stat,  172,  the  taxes  levied  upon  "  net  Income  received  " 
was  intended  to  include  only  the  receipt  of  actual  cash  and  did 
not  include  contemplated  revenue  due  and  unpaid,  and  the  term 
11  net  Income  accrued  "  did  not  include  that  which  did  not  exist 
except  on  paper.    Md.  Cos.  Co.,  201. 

The  system  of  accounting  adopted  by  plaintiff  which  allowed  two 
months  to  local  agencies  in  which  to  report  their  cash  premium 
receipts  to  the  home  office,  in  view  of  the  regulations  of  the 
Commissioner  of  Internal  Revenue,  does  not  clearly  reflect  the 
company's  income,  as  a  greater  portion  of  the  premiums  listed 
as  due  or  unpaid  have  been  paid  to  the  agents,  which  is  equiva- 
lent to  payment  to  the  principal,    lb. 

The  exemption  stated  of  "net  additions"  to  reserve  funds  was 
only  Intended  to  cover  such  additions  as  were  required  by  tow 
and  not  such  as  business  prudence  suggested. 

The  sums  release  from  reserve  funds  are  not  exempt  from  taxa- 
tion as  reserve  funds,  for  when  they  cease  to  be  reserve  funds 
they  are  then  Income  and  subject  to  taxation  as  "  income  from 
all  sources."   lb. 

INDIAN  DEPREDATIONS. 
See  Petition.    Coffleld,  17. 

INDIANS. 

See  Winton,  90. 

The  jurisdictional  act  of  June  22,  1910,  30  Stat,  680,  empowers 
the  court  to  render  judgment  in  favor  of  plaintiffs  for  any  sum 
which  may  be  due  them  under  existing  treaties  or  the  laws  of 
Congress  or  any  misappropriation  of  funds  belonging  to  them, 
but  does  not  comprehend  in  its  grant  of  jurisdiction  the  right 
to  inquire  into  the  inequity  or  impropriety  of  any  of  these  treaties 
between  the  Indians  and  the  United  States  and  does  not  author- 
ize the  court  to  relieve  plaintiffs  of  the  terms  of  said  treaties. 
Otoe  and  Missouri**  Indians,  424. 


Index  Digest.  559 


INFRINGEMENTS. 

See  Patent    Brothers,  462. 

INHERITANCE  TAX. 

See  Legacy  tax.    Rand,  72. 

INTENTION  OF  PABTIES. 

See  Contract.    Tac.  Dredging  Co.,  447. 

INTERNAL  REVENUE. 

See  Legacy  tax.    Rand,  72. 
See  Income.    Md.  Cos.  Co.,  201. 

JUDICIAL  CODE. 

Section  148.    Mills,  452. 
Section  162.    Bosch,  134. 

JURISDICTION. 

See  Horses.     Oriffls,  1 ;  170. 

See  Legacy  tax.    Rand,  72. 

This  court  has  no  jurisdiction  of  a  claim  for  the  value  of  personal 
property  lost,  brought  under  the  act  of  March  8,  1885,  23  Stat., 
350.  unless  it  be  shown  that  the  claim  was  presented  to  the  ac- 
counting officers  of  the  Treasury  within  the  time  fixed  by  the 
Statute,  i.  e.,  "two  years  from  the  occurrence  of  the  loss  or 
destruction."    Goodman,  244. 

The  appropriation  in  the  act  of  March  3,  1885,  23  Stat,  359,  for 
"  enlisted  men  on  extra  duty  "  was  limited  in  its  provisions  to 
the  Quartermaster  Corps,  but  the  other  language  in  the  same 
section  amendatory  of  section  1287.  Revised  Statutes,  had  no 
relation  to  the  Quartermaster  Corps  and  was  permanent  legis- 
lation.   Scheid,  247. 

See  Homestead.    Maginnis,  271. 

See  Statutes.    Mass.,  311. 

See  Indians.    Otoe  and  Missouria  Indians,  ASA. 

Section  8477,  Revised  Statutes,  prohibits  the  assignment  of  any 
claim  for  infringement  of  letters  patent  prior  to  the  time  plain- 
tiff acquires  title  of  patent,  and  the  jurisdiction  of  this  court 
to  consider  actions  for  infringement  is  limited  by  the  act  of 
June  25,  1910,  86  Stat,  851.     Brothers,  402. 

LAND. 

Submerged.     Heyward,  87. 

See  Homestead.    Maginnis,  271. 

An  odd-numbered  section  embraced  in  the  grant  of  public  lands 
to  a  railroad  preempted  by  an  entryman  subsequent  to  the  filing 
of  the  railroad's  map  of  general  route,  but  prior  to  its  map  of 
definite  location,  was  open  to  preemption  entry  under  the  public- 
land  lows.    LaughUn,  292. 


560  Index  Diqbst. 


LAND-— Continued. 

Application  for  repayment  of  purchase  price  of  canceled  coal  land 
entry  under  R.  S.  2882,  denied  in  1900;  Held,  in  an  action 
brought  in  1912,  right  of  recovery  barred  by  statutes  of  limita- 
tions. Qui**,  496. 
Under  the  act  of  March  26,  1908,  85  Stat,  48,  it  is  necessary,  in 
order  to  obtain  repayment  of  moneys  paid  on  land  entries,  that 
the  entryman  shall  not  have  been  guilty  of  attempted  fraud  in 
connection  with  the  application,  entry,  or  proof,  and  the  facts 
found  by  the  Commissioner  of  the  General  Land  Office  upon 
which  that  officer  concluded  that  the  plaintiffs  application  was 
tainted  with  fraud  are  binding  upon  this  court,  at  least  because 
the  record  discloses  none  other,    lb. 

LANDLORD  AND  TENANT. 

See  Sent.    Musselman,  436. 

In  the  absence  of  an  express  covenant,  the  obligation  imposed 
upon  a  tenant  is  not  one  to  repair  generally,  but  Is  in  effect  a 
covenant  against  voluntary  waste.    Mills,  452. 

A  lessee's  covenant  to  "  repair  all  damage  to  the  plumbing,  such 
as  the  stoppage  of  drainpipes,  bursting  of  pipes  by  freezing, 
and  other  damage  to  the  plumbing  resulting  from  careless 
use,  and  make  all  repairs  to  said  premises  other  than  the 
roof,"  construed  to  cover  what  Is  generally  termed  "  tenantable 
repairs."    lb. 

The  term  "  make  all  repairs  "  being  closely  associated  to  terms 
specifying  particular  repairs,  will  be  limited  to  the  same  gen- 
eral kinds  mentioned,    lb. 

Where  the  ieuste  expressly  provided  that  the  lessee  should  make 
all  repairs,  those  necessitated  by  "  ordinary  wear  and  tear  and 
damage  by  fire  or  other  elements  excepted,"  repairs  made 
necessary  by  water  being  admitted  between  pieces  of  term 
cotta  forming  the  cornice,  which,  from  freezing  or  otherwise, 
caused  pieces  of  the  same  to  fall  and  endanger  other  parts  of 
the  cornice,  were  within  the  exception  to  the  stipulation  and 
must  be  attributed  to  ordinary  wear  and  tear  or  to  the  ele- 
ments, and  not  a  tenantable  repair  such  as  the  lessees  were 
bound  to  make.    lb.  « 

A  requirement  by  the  lessee  that  the  lessor  put  certain  vaults 
beneath  the  sidewalk  in  such  condition  as  to  be  proper  for 
the  storage  of  copperplates,  such  being  done  by  the  lessor 
over  his  protest,  resulted  not  in  a  repair  but  an  improvement 
Plaintiff  having  done  the  work  by  reason  of  coercive  measures 
employed,  the  transaction  created  an  obligation  on  the  part 
of  defendants  to  reimburse  plaintiff  to  the  extent  of  the  re- 
quired expenditure,    lb. 
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LAND  GRANT. 

The  contention  that  the  railroad*  were  not  entitled  to  land-grant 
deductions  for  the  transportation  of  the  Orgaaiied  Militia  be- 
cause, as  alleged,  they  wove  "  troopa  of  the  United  States,"  la 
disposed  of  in  the  case  of  Alaoama  Great  Southern  Railroad 
Co.,  49  0.  Ols.,  522.    BushylW. 

Bee  Union  Pac.  R.  R.%  220. 

Where  a  railroad,  having  contested  with  the  accounting  officers 
aa  to  the  application  of  land-grant  rates  to  the  emeeee  of  bag- 
gage over  regulation  allowance,  and  at  the  same  time  made  no 
question  as  to  the  regulation  allowance  itself,  and  accepted 
payment  for  the  latter  without  question  or  protest,  it  is  es- 
soined to  have  acquiesced  therein  and  is  estopped  to  assert  a 
claim  for  further  compensation.    B.  d  O.  R.  A.,  468. 


See  Sent    Musselmon,  436. 

See  Landlord  and  tenant    MUls,  452. 

LEGACY  TAX. 

A  claim  filed  with  the  Commissioner  of  Internal  Revenue  under 
a  will  for  a  refunder  does  not  constitute  the  requisite  basis  for 
a  suit  in  this  court  by  the  plaintiff  in  her  own  right    Randy  72. 

The  taxes  on  the  interest  of  plaintiff  having  been  paid  by  the 
executrix  of  the  estate  before  the  trust  fund  was  turned  over 
to  the  trustee  with  funds  advanced  by  the  executrix  and  after- 
wards repaid  to  her  by  plaintiff,  the  payment  being  without 
protest  against  the  assessment  or  that  it  was  paid  with  any 
declaration  of  Intention  to  contest  its  validity,  the  transaction 
was  wholly  within  the  well-settled  rule  with  reference  to  volun- 
tary payments,    lb, 

LEGISLATIVE  8EBVICS. 

See  Winton,  90. 


See  WkUon,  90. 

See  State  of  M*s$.t  oil. 

See  Private  property.    Andrews  el  a!..  378. 

LIMITATIONS. 

See  Horses.    GriJIe,  1 ;  170. 
See  Land.    Quinn,  49a 

LIQUIDATED  DAMAGES. 

See  Contract    Hethauwy,  267 ;  Wise,  400. 

While  the  act  of  June  6, 1902,  32  Stat.,  326,  expressly  authorises 
the  Secretary  of  the  Treasury,  in  his  discretion,  to  remit  the 
whole  or  any  part  of  liquidated  damages,  the  contract  In  suit 
authorised  that  officer  to  waive  such  damages;  and,  having 
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LIQUIDATED  DAMAGES— Continued 

done  00  and  charged  plaintiff  on  final  settlement  with  the  actual 
cost  of  maintaining  the  Government's  forces  during  the  period 
of  delay,  it  la  too  late  to  question  such  settlement  where  plaintiff 
accepted  the  result  without  protest    Mclttfyre,  508. 

LONGEVITY  PAY. 

See  Contract  surgeon.    Yeman%f  888. 


See  Horses.    Qriffl*,  1 ;  170. 

See  Jurisdiction.    Qoodtnan,  244. 

MAIL  GONTAJNEBS. 

See  Post  Office.    C.  d  A,  R.  R,  490. 

MAILS. 

Compensation.    Five  per  centum  additional.    A.  T.  d  S.  Fe.,  888. 

HABERE  C0BP8. 

See  Jurisdiction.    Bcheid,  247. 
See  Extra  duty.    Same. 

MEDICAL  BESEBVE  CORPS. 

See  Contract  surgeon.     Temans,  388. 

MILEAGE. 

See  Navy.    Katzer,  32. 


Transportation  of.    See  Land-grant.    Bush,  199. 


Where  a  plaintiff  for  many  years  settled  for  its  services  upon  a 
land-grant  basis  and  did  not  attempt  to  assert  any  greater  right, 
it  must  have  been  because  it  did  not  regard  itself  as  entitled  to 
more  under  the  law,  and  if  there  was  a  mistake  it  was  one  of 
law,  from  the  effects  of  which  there  can  be  no  relief,  either  in 
law  or  equity.    B.  &  O.  R.  R.f  468. 

MOTIONS. 

Rule  90  of  the  rules  of  this  court  provides  that  motions  for  new 
trial  shall  be  filed  within  80  days  from  the  date  of  Judgment, 
and  expressly  limits  the  number  of  said  motions,  "except  by 
leave  of  court " ;  and  the  exception  is  not  intended  to  permit 
the  filing  of  innumerable  motions  to  bring  in  review  the  whole 
case  in  all  its  aspects  upon  the  same  record,  but  is  solely  de- 
signed for  the  purpose  of  enabling  litigants  to  point  out  some 
obvious  error  or  omission  which  it  is  believed  would  affect  the 
decision  of  the  court  Winton,  90. 
The  rules  of  the  Supreme  Court  do  not  require  this  court  to  in- 
corporate in  its  record  on  appeal  anything  more  than  the  ulti- 
mate facts  established  by  the  record,  and  the  appellate  court  is 
to  determine  whether  any  omitted  question  of  fact  is  one  so 
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MOTIONS— Continued. 

necessary  to  the  decision  of  the  case  that  it  will  remand  the 
cause  for  that  purpose.    lb. 

Such  services  as  were  rendered  by  claimants  in  the  nature  of  aid 
to  an  Individual  legislator  on  personal  solicitation  of  aid  from 
the  same,  or  based  upon  argument  made  before  an  individual 
legislator,  can  not  be  made  the  basis  of  a  suit  against  the  de- 
fendants, and  claims  predicated  upon  " legislative  service" 
must  be  restricted  to  those  stated  in  Tritt  v.  Child,  21  Wall.. 
460.    lb. 

Private  agreements  made  between  two  of  the  claimants  to  which 
the  Mississippi  Choctaw  Indians  were  not  parties  can  not  be 
made  the  basis  of  a  recovery  for  professional  services  against 
the  Indians.    lb. 

See  Rand,  285. 

See  L.  &  N.  R.  R.t  299. 

MAVY. 

An  aid  in  the  Navy  is  an  officer  legally  ordered  to  duty  with  an 
admiral,  vice  admiral,  or  rear  admiral  to  perform  for  him 
strictly  personal,  confidential,  and  routine  duties.    Knox,  22. 

No  officer  above  the  rank  of  lieutenant  in  the  Navy  is  entitled  to 
pay  as  aid  to  a  rear  admiral  under  the  act  of  May  13,  1906, 
86  Stat.,  128,  fixing  the  pay  of  aids,  and  prior  statutes  assimilat- 
ing the  ranks  In  the  Army  and  Navy  are  not  disturbed  by  said 
act.    lb. 

The  case  of  Frucht,  49  G.  Cls.,  570,  distinguished:    lb. 

A  paymaster's  clerk  in  the  Navy  for  mileage  under  an  appointment 
by  the  Secretary  of  the  Navy  was  required  to  proceed  to  New- 
port, R.  I.,  at  his  own  expense.    Katzer,  32. 

The  right  of  an  officer  of  the  Navy  (which  includes  paymaster's 
clerks)  to  the  emoluments  and  allowances  pertaining  to  his 
office  and  prescribed  by  the  statute  is  fixed,  and  the  appointing 
power  can  not  attach  conditions  which  have  the  effect  of  depriv- 
ing him  of  what  the  law  authorizes  him  to  receive.    /6. 

Plaintiff  having  reported  to  the  Mare  Island  Navy  Yard  as 
ordered,  and  being  found  qualified,  accepted  the  appointment 
and  executed  the  oath  of  office,  was  from  that  date  "  holding 
appointment  in  accordance  with  law,"  as  required  by  the  act  of 
June  24, 1910,  86  Stat,  600.    lb. 

The  act  of  March  3,  1901,  31  Stat,  1029,  repeals  section  1506, 
Revised  Statutes,  only  as  to  the  amount  per  mile  allowed  to 
officers  for  mileage,  but  does  not  repeal  the  provision  that 
"  no  officer  shall  be  paid  mileage  except  for  travel  actually  per- 
formed at  his  own  expense  and  in  obedience  to-  orders."    16. 

The  act  of  March  8,  1915,  38  Stat,  942,  radically  changed  the 
method  theretofore  existing  for  the  selection  of  paymasters' 
clerks  and  Inaugurated  a  system  for  the  creation  of  a  new  corps, 
but  did  not  create  a  right  to  the  positions  so  established. 
Beifert,  40. 
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NAVY— Continued 

A.  paymaster's  clerk  under  the  old  order  when  commissioned  s 
chief  pay  clerk  pursuant  to  the  provisions  of  the  act  was  not 
"  advanced  in  grade  or  rank  pursuant  to  law  "  within  the  mean- 
ing of  said  act  of  March  4,  1913,  87  Stat,  892.    lb. 

See  QuUmeite,  219. 

Where  a  lieutenant  in  the  Navy  became  eligible  for  promotion  to 
the  next  higher  grade  and  upon  examination  was  found  profes- 
sionally qualified  but  physically  disqualified,  and  later  when  the 
physical  defect  was  remedied  was  nominated  as  a  lieutenant 
commander  from  the  date  when  the  vacancy  occurred,  he  is 
entitled  to  the  pay  of  the  higher  grade  for  constructive  service 
from  the  date  of  eligibility  to  promotion  and  was  advanced  in 
grade  or  rank  "  pursuant  to  law  "  under  the  act  of  March  4. 
1913  (87  Stat,  892).    Doume$,  287. 

Where  the  officer  after  the  date  of  eligibility  to  promotion  and 
before  the  date  of  his  commission  as  a  lieutenant  commander 
served  as  an  aid  to  a  division  commander  of  the  Atlantic  Fleet 
he  is  entitled  to  the  additional  pay  as  aid,  as  during  the  period 
of  service  he  in  fact  held  the  grade  of  lieutenant  Know  cote, 
ante,  p.  22.    lb. 

Where  a  lieutenant  in  the  Navy  receives  additional  pay  for  duty 
as  an  aid,  and  by  subsequent  Executive  action  pursuant  to  the 
act  of  March  4, 1918,  37  Stat,  892,  he  became  a  lieutenant  com- 
mander, the  sum  so  allowed  as  additional  pay  as  aid  will  not 
be  set  off  against  the  claim  for  pay  for  the  higher  grade,  because 
by  that  act  he  became  retroactively  and  constructively,  but 
not  in  fact,  a  lieutenant  commander  during  that  period.  Same, 
827. 

Where  by  the  deliberate  action  of  the  administrative  department 
a  new  commission  is  issued  to  correct  a  prior  commission  under 
the  ruling  of  this  court  (51  C.  Cls.,  87),  recognition  will  be  given 
to  the  practice  of  the  department  in  reckoning  the  date  from  that 
of  appointment  rather  than  from  the  time  of  actual  service  where 

there  is  no  statute  which  prohibits  said  practice.    Toulon,  888. 

* 

OTW  TRIAL. 

Bee  Band,  285. 

Where  a  railroad  originally  bases  its  claim  upon  the  contention 
that  the  United  States  was  not  entitled  to  a  party  rate  because 
it  did  not  pay  cash,  It  can  not  subsequently  waive  this  con- 
tention and  sue  upon  the  basis  of  the  "  Washington  adjustment 
rate,"  nor  can  an  error  of  counsel  as  to  the  issue  presented  for 
the  determination  of  the  court  furnish  ground  for  a  new  trial. 
L.4N.R.  &.,  299. 

OFFICERS. 

See  Havy.    Knox,  22 ;  Katzer,  82. 
See  Contract  surgeon.    Yemans,  888. 
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OVERFLOW. 

Submerged  lands.    Het%oard,  87. 

OWNEBSHIP. 

See  Water  rights.    Forbes,  60. 
See  Cotton.    Batch,  184. 

PARTY  RATES. 

Where  the  United  States  agreed  in  writing  with  the  plaintiff  to 
transport  certain  officers  and  men  at  a  specified  rate,  and  the 
railroad  had  previously  put  into  effect  a  one-way  party  tariff 
lower  in  rate,  the  defendants  can  not  take  advantage  of  the 
lower  rate  where  it  appears  that  they  did  not  apply  for  the  same 
and  did  not  comply  with  any  of  the  conditions  stated  as  neces- 
sary in  order  to  obtain  said  lower  rate.  The  United  States  are 
as  much  bound  by  the  terms  of  a  contract  as  is  an  individual. 
Bu*h,  199. 

PATENT. 

Where  the  defendants'  device  was  designed  to  be  and  in  fact  was 
different  from  that  of  the  plaintiff's,  an  infringement  of  the 
latter's  patent  rights  can  not  be  said  to  result  from  a  change 
that  was  not  intended  to  and  did  not  produce  a  mechanical 
equivalent.  Brothers,  462. 
Where  the  petition  is  based  on  an  alleged  infringement,  a  recovery 
can  not  be  based  on  the  theory  of  an  implied  contract    lb. 

PAYMASTER'S  CLERK. 

See  Navy.    Katzer,  82;  Seifert,  40. 

PAYMENT. 

Bee  Legacy  tax.    Rend,  72. 

See  Contract    Toe.  Dredging  Co.,  447. 

See  Land.    Laughlin,  292 ;  Quinn,  49a 

PETITION. 

Where  in  a  claim  under  the  Indian  depredation  act  of  1891  it 
appears  that  two  separate  depredations  were  committed,  one 
by  the  Cheyennes  and  the  other  by  the  Sioux,  and  where  the 
Cheyennes  alone  were  named  as  Indian  defendants  therein, 
It  is  not  allowable  to  make  a  change  of  parties  by  an  amend- 
ment to  the  original  petition  so  as  to  make  the  Sioux  Joint 
defendants,  and  the  plaintiff  is  furnished  no  relief  by  the 
amendatory  act  of  January  11, 1915,  88  Stats.,  791.    Coffleld,  17. 

Under  section  102.    See  Cotton.    Basch,  184. 

PLEADING. 

See  Petition.    Cojfleld,  17. 
See  Cotton.    Batch,  184. 

POSTMASTER  GENERAL. 

See  Post  Office.    A.,  T.  d  8.  F.  Ry., 
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POST  OFFICE. 

By  the  act  of  March  4,  1018,  87  Stats.,  707,  the  Postmaster  Gen- 
eral was  "authorized"  to  add  to  the  compensation  paid  for 
transportation  on  railroad  routes  "  not  exceeding  five  per 
centum  per  annum/'  on  account  of  the  increased  weight  of 
malls  resulting  from  the  inauguration  of  the  parcel-post  sys- 
tem. In  determining  the  additional  compensation  to  be  paid, 
certain  railroads  were  allowed  five  per  centum,  others  less 
than  five  per  centum,  and  to  some  no  additional  compensation 
was  made.    A.,  T.  &  8.  F.  Ry.t  388. 

Congress,  by  the  use  of  the  words  "  authorised  to  add  to  the  com- 
pensation/' prescribed  a  duty  for  the  Postmaster  General  and 
did  not  lodge  such  discretion  in  him  as  to  permit  the  increase 
to  be  made  in  whole  or  in  part  or  denied,  as  he  should  de- 
termine,   lb. 

The  words  "not  exceeding  five  per  centum"  used  in  the  act 
meant  that  there  should  be  added  to  the  stated  and  fixed 
compensation  five  per  centum  and  not  exceeding  five  per  centum, 
and  there  is  nothing  in  the  act  upon  which  a  discretion  to 
pay  a  lesser  sum  was  to  operate.  The  Postmaster  General  did 
not  act  judicially  in  the  premises,  and  his  action  is  not  con- 
clusive when  brought  in  question  in  this  court    lb. 

See  Bent.    MuMelman,  436. 

Where  certain  mail  containers  carried  on  plaintiff's  road  were 
destined  for  a  connecting  line,  the  station  of  which  was  more 
than  80  rods  distant,  plaintiff's  duty  in  connection  therewith 
ceased  when  they  left  the  cars  of  plaintiff,  and  it  became  the 
duty  of  the  defendants  under  their  own  Postal  Regulations, 
sections  1101  and  1102,  to  transfer  them  to  their  destination 
and  to  provide  for  their  carriage,  and  a  deduction  from  the 
compensation  of  the  railroad  of  the  cost  -of  such  transfer  Is 
unauthorized.    C.  rf  A.  R.  R.,  400. 


PRACTICE. 

See  Navy.     Toulon,  333. 

See  Post  Office.     A.T.&B.F.  Ry..  338. 

PREEMPTION  ENTRY. 

See  Land.    Laughlin,  202. 

PRESENTATION. 

Of  claims  for  loss  of  horses.     Qriflls,  1 ;  170. 
See  Jurisdiction.     Goodman,  244;  Scheid,  24T. 
Set  Accounting  officers.     B.  d  O.  R.  R.t  468. 

PRINCIPAL  AND  AGENT. 

See  Income.    Md.  Can.  Co.,  201. 
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PRIVATE  PROPERTY. 

The  term  "private  property  "  includes  all  articles  carried  by  the 
persona  enumerated  into  the  military  service  which  were  in- 
dispensable to  the  conditions  of  that  service  and  comprehends 
privately  owned  horses  Inasmuch  as  they  are  not  specifically 
excluded  by  the  terms  of  the  act    Andrews  et  al.,  873. 

The  act  of  March  8,  1885,  28  Stat,  850,  is  expressly  limited  to 
times  of  peace,  but  the  term  "in  the  military  service"  has  a 
universally  accepted  legal  meaning,  and  Congress  clearly  did 
not  intend  to  make  the  Government  an  insurer  of  privately 
owned  property  while  in  the  military  service,  but  limited  lia- 
bility to  the  loss  and  destruction  of  such  property  directly 
caused  by  military  service  and  in  nowise  attributable  to  the 
fault  or  negligence  of  the  soldier.    lb. 

PROMOTION. 

See  Navy.    Dowries,  237. 

PROOF. 

Bee  Cotton.    Bosch,  184. 

PROPERTY  LOBT. 
See  Horses. 
See  Jurisdiction.    Goodman,  244. 

RAILROAD  CASES. 

See  Land-grant    Bush,  199;  B.  d  O.  ft.  ft.,  468. 

See  Army.    /«.  Cent,  ft.  ft.,  68 ;  Union  Pac.  ft.  ft.,  226 ;  L.  d  H.t 

ft.  ft.,  258. 
See  New  trial.    L.  d  N.  ft.  ft.,  299. 
See  Post  Office.    A.,  T.  d  S.  F.  Rwy.,  838 ;  O.  d  A.  ft.  ft.,  490. 

RATES. 

After  plaintiff  accepts  transportation  requests  calling  for  a  given 
rate,  the  furnishing  of  the  transportation  and  the  rendering  of 
bills  at  that  rate,  it  is  too  late  to  raise  any  question  under  a 
theory  that  the  rate  was  only  available  when  payment  was  made 
in  cash.    L.  d  N.  ft.  ft.,  258,  299. 

See  Land  grant.    B.  d  O.  ft.  ft.,  468. 

RECOVERY. 

See  Contract.    Caretens  Pack,  Co.,  480. 

See  Land.    Quinn,  496. 
REMEDY. 

See  Horses.     QriffU,  1,  170; 

See  Contract.    FitzQibbon,  164. 
RENT. 

The  common-law  rule  is  that  rent  is  not  apporttonable  and  does 
not  accrue  from  day  to  day,  and  rent  not  yet  due  not  being  a 
chose  in  action,  the  landlord  by  conveying  the  premises  can  not 
recover  the  rent  to  which  otherwise  he  would  be  entitled.  Mus- 
telman,  486. 
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BENT— Continued. 

The  defendants  haying  recognised  the  relation  of  landlord  and 
tenant  between  them  and  the  plaintiff,  they  can  not  now  assert 
the  defense  that  the  lease  In  salt  was  not  assignable  under 
section  8737,  Revised  Statutes.    Jo. 
See  Landlord  and  tenant.    If  tilt,  453. 
RESERVE  FUNDS. 

See  Income.    Md.  Cat.  Co.,  201. 
RIPARIAN  OWNERS. 


See  Water  rights.    Forbes,  60. 


See  Contract    Toe,  Dredging  OoM  447. 

fifes  Accounting  officers.    B.  d  0.  R.  R.,  468. 

See  Liquidated  damages.    McJntyre,  603. 
SPECIAL  JURISDICTION. 

Civil  War  expenditures.    State  of  Massachusetts,  311. 
SPECIFICATION. 

See  Contract    Mclntyre,  508. 
STARE  DECISIS. 

The  principle  of  stare  decisis  can  not  be  Invoked  where  the  ques- 
tion directly  presented  was  not  considered  or  mentioned  in 
former  rulings.    Oriffls,  170. 

STATUTES. 

See  Horses.    Oriffls,  1 ;  170. 

See  Navy.    Knox,  22 ;  Katzer,  32 ;  Beifert,  40 ;  Doumes,  287  and  827. 

See  Legacy  tax.    Rand,  72. 

It  is  the  court's  duty  to  ascertain  the  legislative  Intent  from  the 
phraseology  used  and  the  subject  matter  to  which  it  relates 
and  give  that  construction  to  a  statute  which  will  carry  into 
effect  the  purpose  and  object  of  the  lawmakers.    Qriffis,  170. 

Bee  Income.    Md.  Cos.  Co.,  201. 

See  Extra  duty.    Scheid,  247. 

See  Homestead.    Maginnis,  27L 

See  Land.    Laughlin,  202 ;  Quinn,  498. 

The  act  of  Congress  of  July  27,  1861,  12  Stats.,  276,  and  the  Joint 
resolution  of  March  8,  1862,  12  Stats.,  615,  authorizing  reim-' 
bursement  to  the  States  for  war  expenditures  provided  for  pay- 
ment for  expenses  "properly  incurred*9  in  the  raising  and 
equipping  of  troops,  and  contemplated  the  repayment  to  the 
States  of  all  expenses  properly  incurred  by  the  States  acting  in 
good  faith,  and  what  the  State  determined  was  a  necessary  and 
proper  expense  is  determinative  of  the  question  unless  in  viola- 
tion of  some  statute  or  of  public  policy.    St.  of  Mats.,  811. 

There  being  no  act  of  Congress  authorising  the  repayment  to  the 
State  of  any  part  of  the  money  expended  by  it  for  interest, 
and  premium  paid  for  coin  in  payment  of  such  interest,  on 
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8TATUTE8 — Continued. 

bonds  issued  for  money  borrowed  and  expended  in  protecting  its 
harbors  and  fortifying  its  coast,  plaintiff  has  no  legal  status  in 
this  court  for  its  repayment,  and  the  action  of  Congress  in 
repaying  the  principal  sum  upon  this  item  was  voluntary  and 
created  no  legal  foundation  for  anything  more.    /ft. 

Bee  Post  Office.    A.t  T.  d  8.  F.  Ay.,  888. 

Bee  Private  property.    Andrews  et  at.,  878. 

fifes  Contract  surgeon.    Yemans,  888. 

Bee  Jurisdiction  and  Patent    Brothers,  462. 

Bee  Liquidated  damages.    Mclntyre,  508. 

Statutes  at  Large : 

1848,  March  8  (9  Stat,  414).    GriffU,  1, 170. 

1861,  July  27  (12  Stat,  276).    8t.  of  Ma**..  311, 

1862,  March  8  (12  Stat,  615).    St.  of  Maes.,  811. 
1868,  March  12  (12  Stat,  820).    Bosch,  184. 
1864,  July  2  (13  Stat,  865).    LaughUn,  292. 
1874,  June  22  (18  Stat,  193).    Qriffls,  1, 170. 
1880,  June  16  (21  Stat,  287).    Quinn,  496. 

1882,  June  80  (22  Stat,  112).    Yemans,  888. 

1883,  January  9  (22  Stat,  401).    Qriffls,  1. 

1884,  July  7  (28  Stat,  204).    St.  of  Mass.,  311. 

1885,  March  8  (23  Stat,  350).    Goodman,  244 ;  Andre™.  378 ; 
Griffls,  170 ;  Scheid,  247. 

1891,  March  3  (26  Stat,  851).    Coffleld,  17. 

1898,  June  18  (30  Stat,  448).    Deford,  220;  Rand,  72. 

1899,  March  3  (30  Stat,  1007).    Knox,  22;  QuUmette,  219. 

1901,  March  8  (31  Stat,  1029).    Katzer,  32. 

1902,  February  14  (32  Stat,  80).    St.  of  Mass.,  811. 
1902,  June  6  (82  Stat,  826).    Mclntyre,  508. 
1902,  June  27  (32  Stat,  406).    Deford,  220. 

1908,  March  26  (35  Stat,  48).    Maginnis,  271 ;  LaughHn,  292 ; 

Quinn,  496. 
1908,  April  28  (85  Stat,  66).    Yemans,  888. 

1900,  August  5  (86  Stat,  112).    Md.  Cos.  Co.,  201. 

1910,  June  22  (36  Stat,  580).    Otoe  and  Miss.  Indians,  424. 
1910,  June  24  (86  Stat,  606).    Katzer,  82. 
1910,  June  25  (36  Stat,  851).    Brothers  462. 
1912,  March  15  (37  Stat,  78).    Dowries,  237. 

1912,  July  27  (37  Stat,  240).    Rand,  12,  285. 

1913,  March  4  (87  Stat,  892).    Downes,  237,  327 ;  Toulon,  888 ; 
Seifert,  40. 

1918,  October  8  (88  Stat,  172).    Md.  Cos.  Co.,  20L 
1916,  January  11  (38  Stat,  791).    Co  field,  17. 

1915,  March  3  (38  Stat,  942).    Seifert,  40. 

1916,  July  16  (39  Stat,  855).    St.  of  Mass.,  811. 
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STATUTES— Continued. 
Revised  Statutes : 

Section  1262.     Yemans,  888* 
Section  1287.    Scheid,  247. 
Section  1506.    Dotones,  287. 
Section  1566.    Katzer,  82. 
Section  2806.    Magtonis,  271. 
Section  2862.    Qukm,  406. 
Section  8477.    Brother*,  462. 
Section  8482.    Andrew*,  878 ;  Qri§Ut  1,  17a 
Section  3787.    Musselman,  486. 
Section  4608.     Yemans,  888. 
Judicial  Code : 

Section  148.    MiUs,  462. 
Section  162.    Bosch,  184. 

•TUP  ULATIOHB. 

Where  in  a  complicated  matter  the  parties  attempt  to  stipulate 
the  facts,  and  there  exists  a  failure  to  point  out  specifically  la 
what  respect  the  computation  of  the  accounting  officers  was 
erroneous,  the  court  will  assume  that  the  Incorrectness  of  the 
computation  as  made  by  the  accounting  officers  has  not  been 
satisfactorily  shown.    L.  4  N.  R.  R.t  258. 

SUFBEMB  COUBT. 

See  Motions.     Winton,  00. 


See  Indiana.      Otoe  and  Missouria  Indians,  424. 

TBUST  FUNDS. 

See  Legacy  tax.     Rand,  72. 

WAIV1B. 

See  Contract.     Tac.  Dredging  Co.,  447. 

WATBB  BIGHTS. 

When  the  United  States  seeks  to  become  an  approprtator  of  the 
waters  of  a  nonnavlgable  stream,  under  the  doctrine  of  appro- 
priation they  must  comply  with  the  law  of  the  State  wherein 
the  stream  is  located.    Forbes,  60. 

An  abandonment  by  an  appropriator  of  his  water-right  location  is 
voluntary  and  can  not  be  shown  by  nonuser  alone,  but  there 
must  be  a  concurrence  of  act  and  intent,  relinquishment  of 
possession,  and  intent  not  to  resume  it  for  a  beneficial  use.    lb. 

Irrespective  of  the  doctrine  of  appropriation  in  a  State  having 
a  dual  system  of  riparian  rights  and  the  doctrine  of  appropria- 
tion as  to  water  rights,  each  riparian  owner  is  entitled  to  a 
reasonable  use  of  the  waters  as  an  incident  to  ownership,  and 
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WATEB  BIGHTS— Continued. 

where  the  United  States,  as  a  riparian  coowner,  deprives  ethers 
entirely  of  their  use  of  such  waters  there  is  a  taking  of  private 
property  within  the  meaning  of  the  fifth  amendment  of  the 
Constitution.    lb. 


See  Legacy  tax.    Band,  71 
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